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CIVIL RULINGS. a 
Page. « Pug? 
A. , Acrt VII or 1859. o 
À PRIORI PROBABILITY. (1) Where an ee for the re- 
' i medy provided in —— s. 280 is 


A matter in issue between parties 
ought not to be determined upon 
——, however improbable the 


features of the case put forward by’ 


one of the parties... as oo 


‘ 


ABATEMENT. 


(1) Where defendant claims of 
his putnee rent on the ground that 

“his predecessor had obtained it in 

a previous rent 
appeared that the lessor’s share 

was slightly less than that describ- 

ed in the lease, HexD that unless 





suit, and it: 


defendant showed that he had been ' 


sentation, he could not be relieved 
from his contract ... mee see 
(2) Where an —— was allowed in a 
lump sum on a lump jumma on 
account of lands having become 
unculturable by the overflow of a 
river, the does ‘not vary the 
rate of rent so as to debar the 
ryot from the benefit of the pre- 
sumption under Act X of 1859 
8. 4 o. re : ve 
(3) A ryot cannot sue for of rent 
simply because his lands are 
rated higher than similar lands 
held by ryots of the same class 
in the vicinity 5 








ACQUIESCANOB. ` 
A sale allowed to be completed without 


opposition from the judgment- ei 


debtor: who accepts the pro- 
ceedings so far as to petition for 


extension of time, must not be’ 


treated as a nullity , ie 
+ Act XVIII or 1860. 


See Full Bench Rulings (12) ` 


See Jurisdiction (5) 


Act XL or 1858. ° 
See Joint Property (2) 


damaged by plaintiff's misiepre- - 


284 


372 


refused by a Moonsiff, no appeal 
lies; but where it is admitted and 
the claim subsequently rejected, 
the order of rejection falls within 

the scope of s. 231, and an appe 
lies to the Judge .., is 
(2) Under —— s. 128, a party is 
bound to be prepared at once to 
tender the documentary evidence 
_ bearing on the issues framed by 
the Court. The words “first 
hearing in the suit” do not mean 
the first hearing on the issues... 
(3) The phrase’ subject to a mort- 
gage” in-—— 8, 271 explained .., 
(4) The word “ may” in 8. 272 
does not imply by some possi- 
bility, but means may not impro- 
bably ais ass sa 
(5) A hostile act justifying a declara- 
tion under s. 15 must be 
such as to entitle the plaintiff to 
some substantial remedy in the 
way of injunction or otherwise ... 








, (6) Section 337 is applicable where the 


401 


404 


93 


defence of the two defendants is 
a comnion one to the extent of de- 
nying plaintiff's mokurruree ryotee 
„title, and the Court decides that 


í pamit has a title against both .. 
(7) 


a person making a claim under 
s. 246 is m actual pos- 
session, the order disallowing his 
claim is only a declaration that his 
possession is without title. A suit 
to establish his right, must be 
brought within one year .., toe 
(8) Where a suit is ready for hearing 
the Court should take action un- 
der —— 8. 73, and not dismiss the 
suit on the technical ground that 
persons saving interest in the 
subject-matter have not been made 
parties e ooo ue .. ©... 
9) The order disallowing u elaim 
undér s. 246 does not deter- 
mine the question involve 
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112 
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Acr -VIII ‘or 1859.—( Continued.) 


(18) Where the Court di 


(10) Tie word “date” in — s. 3 
does not mean the! date written in 
the arbitration award, as when it 
was made; but the time when it 
is handed over to the parties, so 
that they may be able to give 
eflect to it... A eo te 


(31) A Court to which, under tx" 4 


ww. 284 and the following sec- 
tions, a decree is transferred 
for execution, does not thereby 
acquire a jurisdiction to entertain 
a question of limitation which 
° arose antecedent to the date of 
transfer... oe oes N 
(12) Where the judgment-debtors ob- 
pred to the attachment of certain 
ands as not their property, but 
held by them ag shebaits, and the 
Moonsiff overruled the objection 
on the ground that they hud been 
held by defendants entirely to their 
own use, HELD that the order was 
one under s, 245, and no 
appeal lies to the Judge ; 
ows g claim 
to attached property because the 
claimant has not given any evi- 
dence in support, the order is one 
under 8. 246... on Po 
(14) Where a claimant of attached pro- 
erty is not present when it is 
bis duty to appear and give evi- 
dence, the Court can only make 
an order under 8. 246 dis- 
allowing his claim... a a 
(15) Where the question of limitation 
is decided by an AppeVate Court 
after it has taken evidence and 
gone into the whole vase, the deci- 
sion is not one within the terms 

of — 8. 351 


Section 2. 











See Res-judicata (2) (3)(4; (5) 


è 
8 


4 
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365 


409 


409 


413 


Section 7. See Arrears of Rent (2) 
See Mesne Profits (3) 
See Res-judtcata (1) 
Section 55. See Service of Process (1) 
Section 81. See Jurisdiction (14) 


Sections 114 & 119. See Default (1) 
Sections 128, 129, 132. See Docu- 
ments (3) 


Section 180. See Procedure (4) 


Section 132. See Dakhilas (1) 

Section 180, See Cıvıl Court Ameen (1) 
Section 203. See Jont ARASAN 
Section 207. See Co-Decree-holder (1) 
Section 210, See Execution (2) 


Sections 210 & 212. See Execution (21) 


Section 246. See Execution (1) 
See Jurisdiction (3) 
° See Release (1) 
Section 248. See Ezeculion (18) 
Section 257. See Execution (13) 
Section 270, See Attachment (1) 
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Acrt VIII or 1859.—( Continued. ) 


Section 271. See Money-decree (1) 
` _ See Surpius Proceeds (1) 
Section 273. See Insolvency (1) 
See Jurisdiction (8) 
Section 287. See Execution (16) 
See Jurisdiction (9) 
Sections 801 & 370. See Pauper 
Appegl (1) ° 
Sections 312 & 826. See Arbriration 
Award (3) 
Sections 325 & 327.: See Arbitration 
Award (2) 
See. Procedure (6) 
Section 327. See A poea (1) 
See Arbitration Award (4) 
Section 347. See Iemand 3) 
Section 354. See Issues (1) : 
Section 856. See Evidence (11) 
Section 360. See Costs (1) kF 


Acr IX or 1859. 


Section 20, See Privy Council Rulings (10) 


Acr X oF 1859. 


In a suit against an ngent under’ 
~— 8. 24, where defendant's em- 
Pormen as tahsildar was alleged 
to have terminated on his appoint- 
ment as moonshee, and defendant 
relied on the fact of a subsequent 
re-appointment as tahsildar, HELD 
that so long as defehdant conti- 
nued to be employed in plaintiff's 
service, his agency had not termi- 


nated 154 


Section 4. See Abatement (2) 
See Presumption (1) (2) 
Section 13. See Jurisdiction (18) 
Section 23. See Act Vill (B. C.) 
of 1869 (3) (6) 
Section 81. See Evidence :1) 


Sections 105 & 106. See’ Full Bench 
Rulings (4) x 
See Privy Council Rulings (11) 


Act XT or 1859. 


An‘ 8-anna share-holder in 4 
mouzahs out of 6 which constitute 
an estute, cannot sue alone under 
either s. 10 or s. 11 of —— w 38 


Act, XIV oF 1859. 
we 


(1) The application of —— s. 20 ex- 
plained sis st ka 
(2) An application for execution may 
be considered a bond fide proceed- 
ing within the meaning of 
s. 20, even though it proves fruit- 
lesa one we 418 


212 





Section 1, cls, 12 & 16. "See 


Privy Council Rulings (6) 
Section 2. See Trustee (1) 
Section 9. See Limathtion (4) (11) 
Section 15, See Title (1) 


— 


; INDEX (CIVIL { NGS). e 


Page. 
Acrt II (3B.C.) oF 1866. ; 


Act XXVII or 1860. 


(1) A District Judge is right in 
granting a certificate under 
— to the widowed daughter 
claiming under the will of the 
deceased which was established 
without dispute; this law not, 
creating a title in the party 
obtaining the certificate ... tae 
A widow admittedly the, heiress 
of the deceased, claiming under 
her husband's will, is the proper 
person to obtain a certificate, not- 
withstanding the objection of an 
adopted son erry: ene 
See Mahomedan Law (1) ' 
See Privy Council Rulings (5) 


Act XXII or 1861. 
Seotion 27. See Act XI of 1865 (1) 


*(2) 


Act XXV or 1861. 


A Magistrate's award under —— 
s. 318, cannot be set aside by a 
Civil Court’s decree for possession, 
but remains good till the opposite 
party has established his right by 
civil suit... Bs ane 

See Onus Probandi (8) 


Acr VI (B.C.) or 1862. 
See Full-Bench Rulings (14) 


Acr X or 1862, 
See Small Cause Court (1) 


Acr XX or 1863. 
Section 18. See Appeal (3) 


Acr VI or 1866. 


Where timber has been cut and sold 
by a person having no authority 
to do so, and was confiscated by 
Government under , the Go- 
vernment is liable for the expense 
of conveying the timber from the 
place where it was lying, but was 
not equitably chargeable with the 
expense of cutting the timber ... 





Aor VIU (B.0.) or 1866. 
See Under-tenure (1) 


Acr XI or 1865. 


A suit to recover session of a 
share of a boat by. eaa Ra 
of plaintiff ’s right, is for personal 
property within the meaning of 

8. 6, and no special appeal 

lies in such a cage under Act 

XXII of 18618.27 


Bection 22. See Small Cause Court (1) 





24 


81 


79 


413 


Pho intention of —— explairfed with 
reference to the letting of a shop 
and the use of the license for a 


fixed term ... Ja one 
Acr XX or 1866. . 
The principle that a registered 
. document of posterior date is not 


to prevail over an earlier unregis- 
tered deed where the transfer under 
such deed hag been perfected 
by possession, was HELD not to 
extend to a onse in which after 
such possession the claimant undér 
the unregistered deed had been 
dispossessed by the opposite party 
See Bond (1) a 


Acr VI (B.C.) or 1868. 
See Full Bench Rulings(12) 
See Jurisdiction (5) 

Acr VIL (B.C.) or 1869. 


(1) A party bound under decree to pay 
arrears ofrent and give up posses- 
sion, may, under s. 52, be 
relieved from the operation of 
the latter part of the decree, if he 
pays the money decreed within 
15 days of the date of the decree 

(2) Where, after receiving notice of 
distres, a party brings a suit 
under s. 80, the simple 
question to be determined is 
whether the demand mnde by the 
distrainer is good and valid o 

(3) Section 27 explained, and how 
limitation applies - under that 
section shown _... s e 

(4) A ryot suing to recover posses- 
sion under —-— must prove not 

. only dispossession but that the 
xemindar exceeded his legal 
powers... ie Ss es 

(5) The words “ places adjacent” in 
—— 8.18 cl. ] construed sve 

(6) The provisions of 8. 27 do 

not deprive the Civil Court of 

its jurisdiction to entertain suits 
instituted by tenants to recover 
possession of their tenures on 
roof of title ade . ses 

suit for rent for a period prior 
to a deposit being iada under the 
provisions of — is not barred by 

s. 31, where the contention 

of the defendants is that the 

tenure was the depositors, and 
that the rent was due from him, 
and not from them Se sia 

(8) The words “cultivated or held” 
in S. 6, have the eflect 
of excluding lands occupied exclu- 
sively by buildings from the right 
of occupancy there declared .,, 
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iv i e is ih RULINGS). 
i Page. . 
Acr YHL (B. C.) or 1869.—( Contintèd. ) ÅDAISSION. 
9) —-¥s, 18 explained tc 404 (1) The payment by the Court of 
ction 4. See Presumption (8) Wards of the revenue due from 
“Section 5. See Arrears of Rent (1) fhe other shareholders as well as 
Section 27. See Limitation (5) the minor’s own share to save the 
Section 30. See Limitation (9) estate from sale, is not an of 
Section 88. - See Auoton- Purchaser (1) the minor's liability for the excess 
Section 102. See Full Bench Rulings (9) revenue so paid... 


See Rent Suri (1) 
See Special Appeal (2) 
“See Reni Suit (2) (4) (5) 


Acr XVIII or 1869. 


Section 8, Clause 25. 


a) Quere.—Does not s. 18 prevent 


the contention that a defendant's 
written statement and deposition 
may contain such an admission as 
renders it unnecessary for plain- 
tiff to put the written contract in 
evidence ... ove 


(2) A Judge has no ight to admit 


an unstamped document as evi- 
dence excepting under the condi- 
tions preseribed in even where 
it was executed before the date 
when that Act came into operation 
See Promissory 
Note (1) 





Act II (8.C.) or 1870. 


See Execution (19) 
See Full Bench Rulings (18 


Act Ix or 1871. 


“The term “Court” in — Sch. IL 
Art. 167 explained 5 


Section 13 (schedule). 


>See Limiakon (15) (16) 


Schedule LI, Art. 167. 


See Limitation t17) 
See Execution (14) 


Acrt I or 1872. 


Bedtion 90. See Documents (2) 


See Emdence Act. 


Acr VII or 1872. 


Section 58. 


See Recorder (1) 


Aor IX or 1872. 


Section 28. See Adoption (2) 


Act XVII or 1873, 


—— was not intended to deprive 


the Nawab Nazim of Moorsheda- 
bad of any right of appeal to the 


. High Court which he had before 
it was passed vee i on 
e e 
ADJOURNMBNT. 


See Emdence (5) 5 


446 


410 


~ 


59 


(2) A distinct — of liability made 


by n vakeel who represented the 
defendant, nnd whose authority 
was not questioned, was held to be 
sufficient to warrant a decree in 
favor of plaintif .. 


(3) A manager’s authority to make 


ADOPTION, 





any which can be binding on 
his employers is withdrawn when 
he is dismissed, whether the dis- 
missal is or is not upon such a 
notice as the meee has a right 
to demand .. we . 

See Esto pel ay, 

See Endan Act (3) . 

See Minor (1) 


See Privy Council Rulings (5) 


(1) The —— of a son after payment 


of price is not recognized in the 
present (or kali) yuga, the only 
recognized being that .of a 
dattaka or son given 





(2) A contract as to an —— after 


ayment of price cannot be en- 
forced, for it would come within 
the meaning of Act IX of 1872 
3. 23 as immoral and contrary to 
public policy 32 ws 
See Full Bench Rulings (8) 
See Onus Probandi (2) 


ADVEESB POSSESSION. 
Where the members of a Hindoo 


ÅGENCY. 


family are living in a joint family- 
house, enjoying in common the 
produce of part of the joint pro- 
perty, the separate possession by 
any member of a specific pornon 
of the joint property is not——.. 


See Act X of 1859 (1) 
See Limiation (9) (11) 
See Origmal Jurisdiction (1) 


ALIENATION. 


Where 


plaintiff to avoid —~s 
made by his futher .when 

laintiff was living in commensa- 
lity with him as a member of a 
jomt family, sued after 12 or 13 
years had gone by without any 
objection savings the filing of 
a petition of protest of which the 
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405 


381 


381 


843 
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INDEX (CIVIL spies. 
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Page. 4 
APPEAL. 


ÅLIENATION.—( Continued. ) 


vendees were not made aware, 
HRLD that’ plaintiff was rightly 
considered to have consented to 
the —s ... 


ALLUVIAL Formations, 


The principle applicable in the 


e decision of a case in which plain- - 


tiff claims alluvial land in the pos- 
session of Government as being 
his by right of accretion to his own 
estate, though the churs had re- 
formed on the original sites of 
lands belonging to other persons . 


ALTERNATIVE CLAIMS. 


See Election (1) 
See Full Bench Rulings (5) 


ALTERNATIVE TITLES, 


Where the title on which a plin- 
tiff sues is put forward in th al- 
ternative, and the two parts of 
the alternative are not inconsistent 
with each other, he ought to ob- 
tain a decree if he makes out 
either branch of his alternatives... 


u 
Augen’s Report. 


The High Court set aside the order 
passed by the first Court on an 

——, where no notice had been 
Nr to one of the parties of the 


fixed for hearing objections... 


ÅMENDNENT. 


(1) Where a decree of the first Court 

x affirmed by the Court of Appeal 

needs ——- to make its meaning 

clear, application should be made 

to the, Lower Appellate Court ... 

(2) Where plaintiff does not speen 

the boundaries of one of the 

several plots of land claimed, he 

should be required ta amend hia 
plaint e 

See Full Bench "Rulings (5) 


ANCESTRAL Propsery. 


(1) Until a division coe is effected, 
no member of the family can give 
a stranger any interest in the pro- 
erty e 
(2) A justifying “the purchase of an 
„it is enough if the purchaser 
proves that he made bond fide 
inquiry into the matter as to 
whether necessity ‘existed, and 
was led to suppose that it did 
exist ” v 





See Alegation a) 
See Reversioners (1) 





12 


41 


187 


190 


196 


(1y Quere.—Does an — lie frem the 
refusal of a Civil Court under 
Act VII of 1859 s. 827, to 
order an award to be filed ati 

(2) An —— tothe High Court by a 
secured attaching creditor whose 
claim to surplus ‘proceeds has been 
disallowed by the District Judge, 
is really a question between rival 
creditors and cannot be heard <.. 

8) D i 
Act XX of 1863 s. 18 





See Act VIII of 1859 (1) (6) (12) 


See Full Bench Rulings (7) @) 
See Jurisdiction (2) (1 1) 

See Limitation (15) 

See Original Jurisdiction (2) 
See Remand (6) 

See Stump (1) 


APPELLATH Court. 


(1) A District Judge has no authority, 
when hearing an appeal from a 
Moonsiff’s Court, to vary or ignore 
the directions made by an —— 
of co-ordinate jurisdiction a 

(2) No general rule can be laid down 
as to when the reasons should be 
stated by an — for believing one 
set of witnesses rather than an- 
other; and the omission of a 
lower to state stich reasons 
is not a ground for special appeal 

. (3) The Judge of an dissenting 
from the decision of the first 
Court is bound to give good 
grounds why he cannot come to 
the same conclusion as that Court 
upon the material evidence before 
the Court . 

A lower —— is not justiGed 3 in 
determining an appeal upon an 
issue which was not raised be- 
tween the parties in the Court of 
first instance : 

See Full Bench Rulings (6) 








(4) 


ARBITRATION, 


A party is not entitled to withdraw, 
without good cause shown, fiom a 
submission to— .. se 

See Full Bench Rulings (2) 
ad See Withdrawal (2) 


ARBITRATION AWARD. 


(1) The Court does right in refusing to 
permit the filing of an —— which 
was not complete in itself and 
which, as a whole, the parties had 

- not agreed to 

(2) Section 327 of Act VIII of 1989 
puta the filed under it in vine 
same ‘position as the award filed 





194 


363 


199 


260 


284 


333 


182 
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(4) In the case of a private award, 


e where the arbitrators grant 2 new 
trial and dispose of the case in 
the, absence of the defendant, 
and a year after allowing the new 
trial one day verbally pronounce 
their judgment to one party and 
another day to the other, and on a 
subsequent date write out the 
award which is signed on a parti- 
cular date by one arbitrator who 











(2) ——s with notice of a mortgagee’s P 


lien are liable to pay off the mort- 
gage and to satisfy any deoree 
which the mortgagee may obtain in 
regard to the property ina suit 
pending at the time of the pur- 
chase: Such decree cannot be 
satisfied by payment into Court 
unless the mortgagee has the 
means of immediately taking the 
money out of Court, or acquiesces 





fi Page. Page. { 
ARBITRATION AWARD.—( Continued. AucTion-PuRCHASER. ; 
i uer s. 826. When a Court files (1) Where an at a sale for arrears 
an —— and passes a decree, that of revenue applies'for measure- 
. decree is fin . am .. 248 ment of the purchased estate, and 
(8) As long as the order of n Moonsiff no objection is made in the first 
uashing an —— subsists in fall instance on the score of ability to 
Bross the award cannot be said to measure by the ryots, the appli- 
exist as a binding award between ` cant’s right to measure is 
the parties... 261 undeubted... ses one vee. 108 





` 


sends it to others elsewhere for in such payment .. one 270 
signature, on a different date, HELD 
that the award ought not to be i 
enforced under Act VIII of 1859 B. 
8. 327 Beer. tbe 4 Deti . 878 | BENAMBE. 
i See Act VIIL of 1859 (10) (1) To'make out a title to property, 
See Appeal (1) it is necessary for the plaintiff to 
Sse Procedure (6) establish either the alleged ——, 
or a subsequent conveyance from 
ARREARS OF Bent: the alleged beamacsder ws 19 
(1) In a suit for from a tenant (2) A transaction being once establish- E 
having a right of occupancy, where ed as , the fact that the deeds 
the only dispute is as to the rate, and proceedings involved bear the 
the rate previously paid is fair benameedar’s name is of no essen- ' 
and equitable within the meaning tial weight with reference to the 
of Act VIII (B. O.) of 1869 s. 5, neation, who is the principal? ... 257 
unless the contrary is shown  ... 108 (3) the covenants made by a bena- 
(2) A suit ‘for is not estopped b meedar in the sale of a property are 
the fact that plaintiff has split his not necessarily binding upon the 
claim, but the omission of a part true owners; though there may 
of the jumma would be a bar to! be circumstances in which a person 
his suing subsequently for such whose name does ‘not appear upon 
part Se e o ae e 22 a contract may be liable to perform 
See Full Bench Rulings (1) ite conditions... vi ... 398 
See Sale (2) (4) Even where the object of a — 
~ transaction is to obtain a shieļd 
AssavLT. a creditor, the parties are 
An action for damages on account not precluded from showing that 
of threatened and defamation it was not intended that the pro- 
ought not to be dismissed on ac- perty should pass by the instru- 
count of plaintiff's absence, though ment.creating the ——, and that 
the Court may give less damages, in truth it still remained with the 
if his absence makes it difficult to n person who professed to part; ~ 
assess damages vee &_50 |? with it wee z wee 422 
' “ATTAOHMBNT. i - Bona Foes. 
An —— made pending execution See Execution (10) (12) 
roceedings in the case of a decree See Privy Council Rulings (4) (12) 
or possession and mesne profits 
à not assessed, is notan con- Bonp. i 
templated by Act VII of -1859 Under a specially registered ——under 
oe 20 ween see SL) Act x of 1866 the creditor may 
e See Execution (3) summarily have a decree for the 
See Release (1) ; amount including interest up to 
See Surplus Proceeds <1) date of decree. If he intends to 


€ ° 


da 


Bonp.—( Continued. ) 


secure interest at the rate stipu- 
lated after suit and decree, it is 
not enough to insert the phrase 





for possession of a jote and to set 
aside a summary award under Act 
XIV of 18598. 15 uu : 


(2) The Civil Court has no authority 


to order the Collector to make a 
artition of the jumma payable to 
overnment in respect of mehals 

which are intermixed in a portion 

‘ common to all 


C. 


CARRIER. 


See Liability (2) 


Cause or ÅOTION. 
J) A mere error in a thakbust ma 


from which no injury has accru 
is no ——.. ves = oo 


(2) In a suit for a decree to set aside 


a mortgage bond and a decree 
between other parties in another 
district, in which plaintiff alleges 
collusion between those parties 
with a view to injure him and that 
his property had been attached in 
execution, HELD that plaintiff has 


no—— eee eee oon 


(8) In asuit to recover possession of 


and a declaration of title to land 
given by D before his death in 
equal shares to his daughter-in- 
law G, and grand-daughter-in-law 
L to be enjoyed during hfe as 
maintenance: Herp that if plaint- 
iffs case is made out, his —— in 
respect of @’s moiety arose on G’s 
death, and in respect of L's 
moiety when she had her 
daughter's name substituted for 
her own se e eee 

See Damages (1) 

See Election (1) 

See Full Bench Rulings (2) 

See Lunilation (12) 

See Original Jurisdiction (4) 

See Plami (1) (2) 


Page. 
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272 


134 


266 
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389 


CERTIFICATE. 2 
A District Judge rightly refuses a 





— under Act XXVII of 1860 
for the collection of the debts of 


Co-DECEER-HOLDER. 
` . . 
A — cannot claim execution un- 


less he satisfies’ the Court within 
the provisions of sg. 207 Act 
VIII of 1859, that there is suffi- 
cient cause for his asking to have 
execution alone; and the Court 
must hear all that the judgment- 
debtors have to urge against the 
application ete 


CONFIRMATION. 





“ date of realization” as this phrase an endowment i -340 

must be held controlled by other See Act XXVII of 1860 (1) 

. parts of the agreement “ooo MO 
CHANNEL. 
BounparY. See Right of Fishery (1) 
See Partition (6) Orviz COURT ÅMEEN. 

DBUTWARRA, A on ae ey apane in 

A : eputing 1 nections to an 

arena ean Ameen and an Ameen is bound 
chittas are no evidence in a suit saa to him e ue ae ee 280 


31 


See Privy Council Rulings (12) 


Conservancy Pow ERS. 


See Full Bench Rulings (12) 
See Jurisdichon (5) 


CONSOLTDATION. 
(1) Where several cnses are before a 


Court and the subject of suit and 
the defendants vary with each 
case, the Court cannot order them 


_ to be tried as one case, or make 


the evidence given in one case 
evidence in all the cases without 
the consent of the parties sr 


(2) The purchaser of several holdings 


of cultivating ryots cannot by 
uniting them and paying one rent 
for the whole, change their charac- 
ter without the consent of the 
landlord 44. aus eee we 


t 
CONSTRUCTION. 
(1) The term “goonjaish lands” con- 


strued ava vet 


(2) In a guit to recover money lent on 


a mortgage which defendant re- 
fused to register, and the c8nstruc- 
tion puton the arrangement by 
the defendant is accepted by the 
Court, HeLp that when plaintiff 
sues again jn due time, it is mot 
open to the parties or to the Ceurt 
to ‘say that the first was 
wrong ove ms 





196 


267 
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374 
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Construcrjon.— ( Continued. ) 
(3) Where in a kobala the vendor 


states: If any one objects to my 
sale and gives you any kind of 
trouble I will arrange it, andif I 
fail to do so, I will restore the 
purchast-money; in defaplt you 
may realize it by an action” 


See Act VIII of 1859 (3): 


See Act VIII(B.C.) of 1869 (8) (5) i 


CONTRACT., 
(1) Where assignees sue the assignor 


for property never in} his posses- 
sion and for ‘declaration of right 
to ownership in other property al- 
ready in the possession of oue or 
more of themselves, mELD that 
the assiguor at the time of the 
assignment not being in actual or 
constructive possession could not 
pass the property, the bill of sale 
being only evidence of a —— to 
be performed on the happening of 
a contingency “ 


(2) Where plaintiff having agreed to 


assign to defendants for a con- 
sideration certain arreara of rent 
due to him, brings a suitin which 
he tenders the kobala of assign- 
ment and claims thej considera- 
tion-money with interest, HELD 


that he has misconceived the 
shape in which his suit was 
claim is 


brought, and as his 
earl; for money, he should sue 
for damages for breach of contract 


(3) Where in a former suit, brought by 


the present defendant for specific 
performance of the same ——, 
plaintiff who was defendant re- 
sisted successfully and without 
e qualification, he cannot afterwards 
treat the contract as subsisting .., 


398 


10] 


434 


434 


See Act II ( B.C.) of 1866 (1) 


See Full Bench Rulings (11) 
See Wrilten Contract. 


CONTRIBUTION. 


A 


suit for —— is not founded 
upon implied promise or request ; 


but the obligation to pay rests on . 


the ground that în equal jure the 
law requires equality ... 
See Morlgage (1) 
2 


ConvEYANCR. 
° (1) The best mode of testing the * bona 


fides of a deed of —— signed and 
handed over, is to scrutinize the 
dets of the parties which follow, 
varticularly whether congideration 
is given or possession taken 


one 


106 
e 





| 
| 
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ConvrYancE.— ( Continued. ) 
(2) The conduct of the parties, when 


they are voluntary sctors, after 

the making of an instrument, 

affords a clue to their intentions in 

regard to its effects es 
See Deed (1) 


Co-PARTNBBS, £ 


| Copy. 


i Co-sHAREES. 


1 


! Costs. 


In & suit against —- in a joint 


firm to recover money deposited 
as plaintiffs share, before any 
order can be made, the whole ac- 
counts of the firm ought to be 
taken and the, ultimate liability of 
each of the partners ascertained... 


The absence of an original docu- 


ment from a record must be satis- 
factorily accounted for before a 
can be looked at; and such 
should be proved to be cor- 
rect before 1t can be used i 








See Full Bench Rulings (2) 
See Partition (4) ° 


` 


(1) An order in a decree of the High 


(2) Where 


Court awarding—— is not bad in 
law because it does not specify the 
amount to be paid. Such specifi- 
cation is not incumbent by Act 
VIII of 1859 s. 360 si 
are decreed, it is not 
the actual expenditure that is in - 
tended but a lump sum of money 
in lieu thereof estimated in pro- 
portion to the value of the suit ... 





(3) A suit on behalf of a miuor by the 


(4) Where an order of 


Court of Wards which was the 
Deputy Commissioner, before 
whom it was instituted, having 
been dismissed in appeal by the 
High Court, it was wexp that the 
Deputy Commissioner by whose 
authority it had been instituted 
ought not to have tried the suit, 
and that thongh, in an ordinary 
case, the persou who appeared on 
the record on behalf of the infant 
would be liable for the ——, in 
this case, as the Deputy Commis- 
sioner was no longer in office, one 
of two innocent persons must bear 
the ——. It was determined, ac- 
cordingly, that the defendant must 
suffer as he was in part to blame 
for allowing the suit to proceed we 

Council in 
England awards ; incurred in 
this country, including charges for 
HELD 





tianglation and printing, 
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Cosrs.—( Continued. ) . 
, that the — should cerry interest 
, at 6 per cent. one ee 
See Decree (3) 
See Guardian (1) 


Court Fres Act. 


(1) There is no provision in the 
for the levy of an ad valorem fee 
on poranne property appointed by 
will under general powers of 
appointment ... et aus 

(2) Where the Administrator-General 

n represented it to be doubtful whe- 
ther a portion of a certain ĉlaim 
would’ be realized, and urged that 
such portion was not liable to the 
atamp-duty prescribed by the 
sch. 1, cl. 2, HELD that no suffi- 
cient ground had been shown for 
the exemption claimed... nee 








Court oF Warps. 


See Admission (1) 
See Costs (3) 


Custom. 

Where a party uses land for stack- 
ing timber on it, knowing the 
customary terms on which such use 
is permitted, he is bound to pa 


according to the —— ... eee 
D. 
DAxmLAS, 
Where are ordered to be given up 





in accordance with Act VIII of 
1859 s. 132, the Court is bound 
to fix a time within which they 
should be given up 
See Presumption (2) 


DAMAGES. 


(1) A suit will not lie for 
apart from the cause of action out 
of which the arise ... Bee 

(2) Where plaintif sues defendant who 
has opened a new drain abutting 
on plaintifi’s house, and created a 
nuisance and damaged plaintiff's 
house, the question is whether 
plaintiff has sustained the damage 
alleged, and he is entitled to a 
finding os to whether he has 
proved his case... tes eee 

See Assault (1) 
See Contract (2) 
See Election (1) 
See Encroachment (1) 
See Full Bench Rulings (11) 
See Jurwdighon (14) 
See Kubuleeut (2) 
i „See Mese Profils (1) (8) (4) 











wv 
' 


-DECLARATORY DECREE. 2 
4 See Reversioner (2) 


DECLARATORY Suit. 


A — is not barred by the Deputy 
Collector's decision in the rent- 
suit .., ves d 


DecrgB. 


` (1) Where the Privy Council decrees 
costs only without mention of 
interest, the High Court declines 
to allow interest in execution .. 
(2) When money is paid into Court by 
a jadgment-debtor in satisfactions 
of a , the Court is bound to 
pay it out immediately on the 
application of the judgment-credi- 
tor, and to inform the judgment- 
debtor, when asked to do so, 
what is the Amount remaining 
due ... snd Biss ae wes 
(3) When a decree awards costs and 
then provides that if the judg- 
ment-debtor fails to pay, his pro- 
perty should be sold and the cosis 
be added to the mortgage-deed ns 
a charge on the property, HELD 
that this alternative remedy does 
not deprive the decree-holder of 
his right to execute the order for 
costs in the same manner as any 
other money-decree eae ve 
(4) Where a judgment-debtor has 
entered into an arrangement (kist- 
bundee) with his creditor for the 
payment by instalments of the 
amount due under the decree, and 
the parties have acted on it as if it 
had become part of the decree, the 
judgment-debtor cannot say that 
the judgment-creditor is bound to 
execute the original , or bring 
a regular suit on the kistbundee... 
(5) Money realized in execution of*a 
may be recovered by suit, if 
the is set aside as regards the 
party seeking to recover «+. 
See Evedence (1) 
See Limitatron (18) 
See Possession (3) 
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124 











Dsep. 
b The Court may make inquiry into 
the circumstances under which a 
—— was executed in order to 
understand and apply its provi- 
sions . ane 
DEFAULT. ° 
In a cage struck off for —, where 
the order has been properly made 
under Act VIII of 1859 s. 114, 
the remed¢ is by motion under 
8. 119; if improperly made, $t is 
open to appeal „a eee ees 
See Remand (3) 
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DAPENDANTYIALOOKDARS. 


` 
See Regulation VIII of 1798 (1) 
See Regulution XLX of 1793 (1) 


Divvion. 


See Act VIII (B.C.) of 1859 (9) 


See Usufructuary Morigage (2) 


Dispossession. 


See Act VIII (B.C.) of 1869 (4) 


See Liability (1) 


Distant. 


See Act FIII (B. C.) of 1869 (2) 


DocomeNTs. 


(1) Even when a deed or other docu- 


ment is so old* that proof of the 
factum of its execution cannot be 
expected, its authenticity must be 
made out in some reasonable way ; 
the usual ~method being parol 
testimony as to the facts of its 
custody... 


(2) Where a document purported tobe 


45 years old, and the mohurir 
swore that it had been in his cus- 
tody as keeper of plaintiff's records 
for the time of his service, the 
evidence was held to show that it 
had come from proper custody 
within the meaning of Act I of 
1872 8. 90 ... 


(8) At the stage of a euit referred to 


in Act of 1859 ss. 128, 129 
and 132, the Court should separate 
the into the relevant and 
irrelevant. The admission. of a 
document does not imply that it is 
evidence, and filing it with the 
record does not give it authority... 
* See Act VIII of 1859 (2) 

See Evidence (8) (6) (8) 

See Privy Council Rulings (2) 

See Procedure (1) (2) 





E, 


Egucrment. 
(1) Where in a suit for —— against C, 


Certain parties were added who 
could not be affected by any deci- 
sion against C, and the Lower Court 
concluded that C was not in posses- 
pase a that the added defendants 
weré his tenants, HELD that there 
had not been a fair and complete 
trial as between plaintiffs and the 
added defendants ns to any question 
° oftenancy. The suf was dismissed 
Without prejudice to any other suit 
ee might bring against the 
tier one eon 


sce 


Earcrment.—( Continued. ) 


(2) In a suit by a lessor for , HELD 
that a binding còmsent cannot be 
inferred from the mere fact of 
plaintiffs allowing a year or two 
to pass after the expiry of the lease 
before making up his mind how to 
deal with defendant; nud his asking 





after that for a higher rent does ` 


not imply a ratification of defend- 
ant’s act in planting trees 

(3) Qu@re.—Can a zemindar eject a 
ryot not having a right of occu- 


See Possessory Suit (3) 
See Tenancy (2) 
- See Zur-i-peshgee Lease (2) 


Exection. 


Where plaintiff having opened a 
shop for the sale of “tari” after 
the purchase at a Government 
auction of a license to vend li- 

19 quois, and before the receipt by 
him of the license, and the snle 
being stopped by the Extra Assis- 
tant Commissioner, sues the 
Government represented by the 
Deputy Commissioner for damages 


for wrongful acts of the Extra. 


Assistant Commissioner who is 
made 2nd defendant; and the 
Judge leaves the plaintiff to elect 
against which of the two he will 
proceed er eee 


A finding of fact that an — is 
entitled to hig wages notwithstand- 
ing subsequent misconduct, is not 
wrong in law... sia 


See Admission (3) 
| ENCROACHMENT. 


A suit for damages was held to be 
justified against a defendant who 
encroached upon a public thorough- 
fare, where such — caused plain- 

.* tiff damage and inconvenience 
beyond and in excess of what his 
neighbours suffered e. 


ENDOWMENT. 


The Civil Court cannot bind in 
perpetuity the successive owners 
of an — in respect of the man- 
agement of their property; and 
the shebaits may uke an ar- 
rangement cons®tent with their 
duties, but not binding for ever 
upon all their successors ove 


55 


pancy without giving any notice? 332 
"See Act VIII (B. C.) of 1869 (3) 
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408 
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ENHANORMENT. 


(1) A notice of mnst inform the 
tenant of the gronnds on whioh the 
landlord seeks to have the higher 
rent, and not to specify all the 
grounds given in the rent-law ... 

(2) In a suit for —— of rent, the pre- 
sumption of uniform payment 
since the permanent settlement 
cannot be allowed when it is found 
that one of the holdings consti- 
tuing the tenure was created since 
the decennial settlement, and the 
defendant cannot at the last stage 

„ask for the benefit of the presamp- 
tion in ect of the rest only ... 

(3) Tenants holding a permanent trans- 
fernble interest intermediate be- 
tween proprietor and ryot, and 
one in existence from the time of 
the decennial settlement, are 
entitled, before being sued for 

, to a notice stating ground 
of —— &e. ...° oe : 

(4) A suit for after a notice in 
which a distinct ground of —- has 
been mentioned, ought to be tried 
on the merits, unless it appears by 
law that the ground cannot be 
maintained; or that the special 
form of notice required has not 
been given 

See Act VIII (B. 
See Notice (1) 
See Settlement Officers (1) 











Esrorrat. 


The Lower Appellate Court in not, 
allowing a defendant in the present 
suit to deny the truth of admissions 
made by her inn former case, or 
to adduce evidence of her own 
falsehood and deceit, acts in 
opposition to the roling of the 
Privy Council 


See Title (2) 


Evipencs, 


(1) Before a decree requiring a person 
to execute a kubuleeut can be used 
ax — of the amount of the rent 
claimable, the decree-holder must 
take the steps prescribed in Act 
X of 1859 s, 81 ixi one 
The Court before making an order 
under Act VILL of 1869 s. 162, 
must be satisfied that the —— will 
be material ae aes oa 
(3) The Lower Appellate Court was 
held to have sued in rejecting a 

. kobala more than 80 years old and 
produced frem proper custody, on 

the ground that it had not been 
proved to have remained in the 


(2) 


` 1 


C.) of 1869 (5) 


33 


267 


439 


441 


33 
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p 492! 
See Act VIII EB. C.) of 1869 (7) ` 
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Evinence.—( Continued. ) 


. 


* custody of the parties after their 


father’s death, and had not been 
filed in any public office, and that 

no mention had been made of the 
purchase, overlooking the evidence 

of possession under it” ... . 

(4) Where in special appeal, the Lower 
Appellate Court ‘beagle consider- 

ing the —— of the witnesses in 
detail does not meet the first 
Court's judgment ina single point, 

the latter Courts decision is 
restored . oes 4 
(5) Where on the day fixed for the final 
determination of a case, the —— 
is found not sufficient to enable the 
Court to come to a satisfactory 
decision, the Court is bound to 
postpone further hearing for the 
production of evidence, unless the 
failure to do so is without sufficient 
cause ; as wee a 
(6) Where a document is named by 
plaintiff as the best in his 
favor, he ought not in its absence 
to be allowed to give any other 
until that document is 
accounted for P E e 
(7) The circumstance that a copy of a 
document has been obtained from 
the office of a Registrar of Deeds 
does not make that registered 
document , or render 16 oper- 
ative against the persons who 
appear to be affected by its terms 
(8) The party tendering as a 
sunnud beaiing a seal and pur- 
porting to be upwards of 30 years 
old, ought to adduce such 
as he is able of custody and of 
payment of rent or other acts done 
according to its terms... La 

(9) Where the Lower Appellate Court 
was influenced by an unproved 
sunnud and by furkhuttees simi- 
larly unauthenticated, the High 
Court reversed the decision and 
remanded the case for re-trinl ... 
(10) The faet that a pottah on which a 
plaintiff's title is based has not 
been registered, and therefore 
cannot be used by reason of the 
Registration Law, is not a good 
round on which a Court would 

Be justified in admitting second- 




















ar at es, ase aaa 

(11) A Julge sending for & map or 
' other must record his reason 
for doing so, and this must 

. be received in the presence of the 
parties ik open Court and after- 
words kept iu the record... ® ... 
(12) The High Court reversed the deci- 
sion of the Lower Appellate Court 
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Evipence.-¢ ( Continued. ) 


where that Court on the mere 
appearance of a. document, dis- 
carded the —— of witnesses 
who testified to the making and 
signing of it eee oe A 

See Butwarra (1) 

‘See Documents (1). (2) (8) 

See Lotbundee (1) 

See Obiter dicta (1) 

See Partition (1) 

See Petition (1) 

See Privy Council Rulings (2) 

See Procedure (1) (2) 

See Promissory Note (1) 

See Right of Suit (1) 


Evipeses Act. 


` 


(4) The 


Section 106. 


(1) Where ryots wear to have got 


their pottahs from the hands of 
the persen who professed to sign 
them, this is held under 8. 
78, as “ proving to the satisfaction 
of the Court” that the signatures 
were those of the lessors wee 





(2) The purchaser at a sale in execu- 


tion of a decree id held to be 
“ representative in interest” of 
the judgment-debtor within the 
meaning of the ——, s. 21 


(3) Section 33 does not apply to the 


deposition of a witness n a former 
sult which is sought to be used 
against him in a subsequent suit 
in which he is a defendant, not as 
evidence between the parties, but 
as admission against himself —... 
does not require the 
+ Writer of n document to be 

examined aga witness; nor does 

s. 67 require the subscribing wit- 

nesses toa document to be pro- 
, duced 





See Onus Probandi (7) 


Execution. 


(1) Where a mortgagee having peti- 


tioned for snle under a decree for 
foreclosure, E and P come forward 
to claim under conveyances made 
by the judgment-debtor pendente 
lite, and the Moonsiff orders the 
sale of the rights and interests of 
the judgment-debtors, nELD that 
the sale is inoperative and the 
“Moonsiff's order inapplicable, and 
thatthe decree-holder has a right 
to the property sold which had 
been originally pledged to him. 
E and P could only take the pro- 
eperty as subject tothe rights of 
the parties to the suit, and the 
Moonsiff should have treafed them 
as the judgment-debtors, on 
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Execurion.—( Continued.) 


(2) The representative ofa dı 
person in whose favor a 
has been made cannot clai: 
as a right, but must sati: 
Court that he should be: 
satisfaction of the decree 
the Court cannot determi 
question without hearing 1 
posite side... -i 

Where — proceedings are 
off, the act means a comple 
mination of tho case and 
moval of any attachment tl 
but the restoration of the pr 
ings does not necessarily 
the restoration of the atta 


Where a decree-holder, p 
appeal, gives a security-bo1 
dertaking, if the decision 
first Court is reversed or m 
by the Appellate Court, tc 
good any property taken 
in ——, how. the bond m 

construed se 
(5) A mere verbal error in proce 
in ofa decreo, if ther 
doubt as to the Court's inte 
does not defeat the auctio 

chaser’s right.. in 
An objection to the sufficit 
the notice of ——, shou 
taken at the earliest opport 
it cannot be raised after th 
sale where the process o 
was known to the judgment- 
(7) Where the purchaser of pr 
sold in —— fails to pay n 
the Moonsiff allows the pr 
to be sold again and dire 
debtor, in the event of they 
ty fetching a less price thau 
former sale, to realize the 
ence from the first pur 
HELD that as the defaultin 
chaser was not before the 

the Moonsiff's order was 

set aside in appeal _..., 
(8) Where a decree-holder on 
the first of several attache 
: perties finds the price su 
to cover his debt and proce 
° further, and the purchaser : 
pay up, thejudgment-credit 
proceed on his decree agair. 
other property of the debto: 
(9) Where in an —— sale ur 
decree against K and D t 
debt due by D's father, o1 
rights and interests of K ap 
to have been expressly | 
and the judgment-credito 
possession of the,entire pr 
without complaint from D 
many years after D's dea 


(3) 


(4) 





(8) 





BegslON, TUG DUHU VOUTL HEILU LUUL 
the plaintiffs obtained no imme- 
diate right to the property by the 
conveyance from D's heirs, 

Quere.—Can the plaintiffs. set 
“up a right of suit ? : 

' (10) Where “a judgment-creditor sets 
abont bringing back the property 
of the judgment-debtor, which has 
been made away with, the qnes- 
tion whether his action is a pro- 
ceeding to enforce the decree is 
one not of law but of fact to be 
determined by the subsequent 
conduct of the jadgment-creditor 
as showing a bond fide intention 
to execute or otherwise. 

(11) Where a judgment-creditor ad- 
mits having obtained possession of 
a portion ofthe land without 
opposition from the judgment- 
debtor, the onus lies on him to 
show that he was unable to obtain 
possession of the remainder 


(12) ‘The’ filing of à petition for ——if - 


done bond fide, which the judg- 

ment-creditor has however no 
power of enforcing, saves the de- 
cree within the words of Act XIV 
of 1859 8. 20. 

(18) A suit to recover property alleged 
to have been sold in by a 
Court which had no jurisdiction, 
is noft barred by Act VIII of 1859 
8. 257 

(14) Under Act IX of 1871, "Schedule 
No. 167, an-application for execut- 
ing a decree is nob a proper one 
unless it is in accordance with the 
Code of Civil Procedure s. 212 ... 

(15) Where a transfer of a decree for 

is made without the know- 
ledge of jhe judgment-debtor, 
his remedy is to apply to the 
Court to which the decree has 
been transferred to stay proceed- 
ings until he can go to the original 
Court for his full ‘Temedy ts 

(16) When a copy ofa decree or ofan 
order for is transmitted by 
the Judge óf one district to that 
of another for the purpose speci- 
fied in Act VILI of 1859 s. 287, 
the Judge of the latter district 
cannot transmit it to » third dis- 
trict. Ifcomplete execution can- 
not be had in the second district, 
the decree-holder should have his 
decree re-transmitted to the Court 
whose duty it is to execute it and 
there’ obtnin a fresh certificate to 
any other district where is 
practicable 
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188 


309 


330 


wasilat to which the decree-bolder 
are entitled under the decree, th 
Judge is wrong in amending th 
Moonsift's decree with reference: 
to the share 
(18) Where the judgment- -dobtors i in. 
decree for wasilat take an objectio: 
for the first time in appeal, th 
Judge is bound to disposo of th 
decree-holder’s objections under 3 
248 Act VIII of 1859... a 
(19) Where a Collectors deeree i 
transferred to a Civil Court for— 
the effect is to make it ns it were 
case of -— on a decree of thu 
Court, and the High Court i 
bound to assuine that the Lowe 
Court has acted properly an 
with jurisdiction, and its eppellut 
jurisdiction follows as a matter « 
course 
(20) The judgment- uation of a de 
cree-holder is not warranted b 
the Code of Civil Procedure, t 
call upon the Court to execut 
his judgment-debtor’s decice as 
he himself were the deeree-holdi 
(21) In applying under Act VIH « 
1859 s for ——, the jude 
ment-ereditor should make 
quite clear how he claims th 
benefit of s. 210, qute inde 
pendently of the particular 
required by s. 212 
See Act VIII of 1859 (11) 
See Act XIV of 1859 (1) (2) 
See Act IX of 1871 (1) 
See Co-decree-holder (1) 
See Decree (4) 
See Jurisdiction (2) (6) (9) (1 
(12) 
See Limitation (7) (10) 
See Mortgage Bond (1) 
See Objections (1) 
See Privy Council Rulings (4) 
See Trunsfer of Decree (1) 


F. 


Fanuxy Custos. 


- See Privy Council Rulings (3) 


Fasming fenrs. 


See Haut (1) 


e 
First Hearina. 


See Agt VIIL of 1859 (2) è 
e 


FrauD. 
837. 
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Sce Limitation (3) (4) 
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FuLL Brxcy Ruins. 


(1) A suit by a co-sharer for arrears 
of rent which she had heretofore 
received in proportion to her 
share, but which she alleged now 
to be withheld by the ryot in col- 
lusion with the other co-sharers 
who were also made defendants, 
was held to be propery a maintain- 
able bee on 
In a snit brought by: one 3 of the 
shareholders to set aside the sale 
of property held by several share- 
e holders in which he made the 
other co-sharers defendants, but 
asked to have the possession of 
his own share, valuing the suit 
with reference to that share only 
and framing it so as to bring it in 
a Court in which he could not 
have brought a suit to set aside 
tho sale of the entire property : 
Harp that plaintiff was not com- 
petent to sue in that way. 
cause of action was the sale of the 
whole property, and the suit 
ught to have been framed and 
valued accordingly, and brought 
in such a Court that the rights of 
all the parties interested in settin 
aside the sale mala be declare 
in one suit.. 


(3) In a-suit for ebasensiow “of land 
: brought agaipst a tenant who is 
really a trespasser, the defendant 
merely by alleging tenancy in his 
written statement, does not pre- 
clude himself from setting up the 
defence of the law of limitation ... 
A zemindar who has obtained a 
decree for arrears of rent of a 
transferable tenure, is entitled to 
sell the tenure: and a person who 
"has obtained a transfer of such 
tenure, which he has nót register- 
ed, and cannot show a sufficient 
cause for not registering it, is 
bound by the sale and cannot set 
up a title which he has acquired 
by a previous sale s 

Where a landlord sues a ryot for 
arrears of rent alleged to be due 
under a kubuleeut, and the Court 
finds that such kubuleeut has not 
been executed by the ryot, but it 
appears notwithstanding that the 
ryot occupied the Jand under the 
zemindar, the landlord's right to 
have a further trial of the « ques- 
tion whether any rent, end how 
much, is due will depend upon the 
elaim stated in the plsint. If that 
chim is in the alternative and the 
ryot thus has notice that op tailure 
tg prove the kubuleeut the land- 


(4) 


(5) 


The, 


46 


68 


94 


Fort Benca RuLmwas.—( Contmued. ) 


Jord will cluim rent for the occu- 
pation of the land, the landlord is 
entitled to have that issue tried. 
But if a claim for rent on account 
of such occupancy is not in the 
plaint, the landlord is not so 
entitled. 

It is in the diseretion of the 
Court to amend the plaint or the 
issues, and when the admission has 
been from inadvertence or mistake, 
it would enon be Proper to do 
80 


(6) An Appaltats Court hası no piir 


Page. 


208 


under the Code of Civil Procedure , 


to refer a case to arbitration even 
on consent of the parties sir 

(7) Orders made by the Bigh Court 
under s. 16 of the High Court’s 
Act are subject to an appeal to 
Her Majesty in Oouncil . 

(8) Amongst Sudras in Bengal no 
ceremonies are necessary to make 
a valid adoption in addition to the 
giving and taking of the child in 
adoption s. 

(9) Hero (Jackson, J., dissentiente) 
that an Additional Judge comes 
within the meaning of Act VIOI 
(B.C.) off 1869 a. 102, and that an 
appeal ‘does not he from his deci- 
sion in cases of the nature de- 
scribed in that Section any more 
than on that of a District 
* Ju 

(10) Ina zuit for, possession of land by 
adjudication of the right to settle, 
where plaintif alleges that he is 
the rig itfal owner of the lands 
which have been resumed by the 
Government, but that the defen- 
dant by false allegation of owner- 
ship and of possession induced the 
Revenue Authorities to enter into 
settlement with him, plaintiff is 
entitled to an adjudication of his 

right to settlement. 

"ot is not discretional with the 
Collector under such circum- 
stances to settle the lands with 
any person he pleases, nor ia suclr 

* settlement final as regards all 
claims : 

Herp (Markby, J., expressing 
no opinion) that ina ‘suit like the 
peas the Government ought to 

e made a party . one 

(11) The suit was to recover principal 
and interest under the terms of an 
ekrar which was aa follows :— 
Plaintiff agreed to advance 
Rs. 20,000 to defendants who were 
to give him, as s&curity for re- 
payment with interest at 18 per 


263 


285 


* 827 


contained a provision that if, at 
the end of ten years the one-fourth 
share of the profits should not 
cover the interest, defendants 
would pay the deficiency in cash: 
Her that the interest at 75 per 
cent. was not intended to be in 
the nature of a penalty, or any 
thing more than an eatimate of 
damages for breach of contract. 
Hero that in the absence of any 
confidential relation between the 
parties, of any imposition or mis- 
representation, or any want: of 
capacity, the Court could not say 
that the contract to give the ijara 
for the breach of which interest at 
75 per cent. was to be paid, was 
of itself to be held invalid ns being 
unreasonable and oppressive. 
Parties who have had a suit 
determined upon questions which 
they thought fit to raise in the 
first Court are not entitled to 
make a different case in the Court 


Ees 


GUARDIAN. 
In a suit agninst n minor, if the 


Court considers that the——should 
be personully ordered to pay the 
costs, it should be so stated in 
the decree. Where the is 
simply declared linble as the de- 
fendant, the liability refers to him 
as the representative of tho minor 


See Onus Probundi (6) 





H. 


Thera is nothing illegal in a con- 


tract under a farming lease from 
the owner of a——to collect a por- 
tion of the proceeds of anle from 
persons exposing their goods for 
solein the-——, and such collections 
are not internal duties but rent 


INDEX (CIVIL RULINGS). x7 
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Fort Bexcu Ruumas.—( Continued.) FuLL Benca Ruriras.—( Continueg. ) 

cent, per annum, an ijara for a (14) Under Act VI (B.C.) of 1862 
term of ten yeprs; one-fourth of s. 20, a suit under that Act e 
the profits to be taken by plaintiff and Act X of 1859 can only be 
for the interest, one-half of the preferred in the revenue office of 
remainder in reduction of the the sub-division in which the cause 
principal, and the remaining half of action has arisen. 
to be received by defendants, It When a suit has not been pre- 
was also stipulated that if the ferred in the revenue office of the 
defendants failed to give the ijua sub-division in which the cause of 
ars should repay the advance action arose, but in the revenue 
with interest at 75 per cent. per office of the district, and haa been 
annum, and that if the plaintiff referred by the Collector to an- 
would not accept the ijara he other Deputy Collector, the decrep 
should receive back ‘his money is not void for want of jurisdic- 
without interest within six months tion, but is voidable only at the 
from his refusal. The ekrar also instance of the defendant 150 


for the nse of land one we 88 

of Appenl, though the Appellate See Regulation XX VIL of 1793 
Court may in some cases allow (1) ` . 
this to be done aoe ww. 362 : 

(12) The removal of an obstruction by Hion Courr CHARTER. 
a Magistrate, in exercise of the Section 12, See Original Jurisdiction 
powers given to them by Act VI (2) 
(B.C.) of 1868, sch. K., cl. 1, Section 15. See Full Bench Rulings 
is not a judicial but an executive (7) 
or ministerial act: and even the 
circumstance that a fine is imposed Hrxpoo Law. 
on the person who set up the ^e See Adpption (1) 
obstruction does not protect the 
Magistrate, undet Act XVIII of Hixpoo Wimow. 
1850, from an action being brought Where property to the immediate 
to try the question of such per- possession of which a —— is 
son’s right to have the obstruction entitled, is conveyed away by par- 
there on on oe .. 891 ties having no right to it, the 

(18) After a decree has been transfer- cause of action in a suit to reco- 
red under the provisions of Ben- ver possession is afforded to the 
gal Act IM of 1870, any ppplica- ——, not to the reversiofary 
tion in relagion to it, e.g., to set it heirs 5 eo, d 


See Legal Necessity (1). 


aside, should be ntade to the Court 
See Reversioner (3) 


-to which it has been transferred 448 





xvi ° INDEX" (OIVIL RULINGS). 
` 4 
. Page. , Page. 
Hoonper. Issuxs. $ 
‘As regards notice of dishonor’ in (1) Parties are not bound by an opi- 
. connexion with transac- nion of the Lower Court on a 





tions, the endorsee is bound to 
give the endorser notice within a 
yeasonable time of his intention 
to come upon him. The question 
what is reasonable notice must be 
settled by local custom, and the 
prejudice to a party for the want 
of such notice is to be taken into 
consideration wes 62 


Lous: on Joust Lann. 


În a suit'for the demolition of a 

house erected on land the joint 
r. . property of plaintiff and defenda \ 

ant, although defendant had no 
right to erect it without his co- 
owner's consent, the Court ought 
to see whether the ends of justice 
cannot be satisfied by some othe 
remedy s. ai we 375 


I 


IMMOVEABLE PROPERTY. 
l See Privy Council Rulings (6) ` 


INCREMENT. , 


The Collector’s specification of the 
existing area of a mehal dimi- 
nished by diluvion, does not limit 
the terms of the certificate of sale 
or restrict the purchaser from 

~ claiming thereafter any accretion 
to the estate a oes vet 


116 


Ixpran Succrsstox Acr. 
See Original Jurisdiction (3) 
IxsoLvEncy. ` 
Except under very special circum- 
stances, a Judge ought not to 
makean order bor the discharge 
of a defendant under Act VILE of 


1859 s. 273 
See Jurisdiction ® 


186 


INTEREST. 


—— is held to be erroneously allow- 
ed on costs of proceedings in the . 
Privy Council where the decree of 
Her Majesty in Council is silent on 
« the point u os on 
» See Bond (1) 
i See Costs (4) 
See Decree (1) 


195 


InteRvenon. 
° nee Rent- Suit 9 . 


Invantp LAEHRRAJ. oF 
See Privy Council Rulings (18) 


matter not in issue; and a cnae 
coming up to the High Court in 
nppeal should be determined on 
the —— of the Court below, 
except where, under Act VII of 
1859. s. 854, the Court ton- 
siders it right to frame an addi- 
- tional issue 
(2) A Judge is not bound to decide a 

question not raised in the plaint, 
and where a case comes before 
tl “igh Court in special appeal 
tl parties must be held to the 
c „e made in the Courts below ... 

See Ejectment (1) 

See Full Bench Rulings (5) 

See Mesne Profits (1) 

See Redemption-Suit (1) 

See Withdrawal (1) 


i =i J. ' 


Jort Hınpoo FaĒiLY. 


(1) The right of members of a——to 
participate in every portion of the 
joint property may be modified by 
the conduct of the parties . 

(2) The fact of n managing member 
of a paying the rents of the 
family property is not inconsistent 
with his uterine brother's rights; 
nor does his giving dakhilas indi- 
_ cate possession adverse to his 
` brother's widow % 

See Onus Probandi (4) 





ae See Privy Council Rulings (7) 
Joint PROPERTY. 


(1) Where on the execution of an ex 
patte decree for money to be paid 
out of the estate of a deceased 
party, his son, ‘being one of the 
defendants representing the estate, 
instead of objecting, asks for time 
to pay the amount due, HELD that 
the inference is that the property 
is not the self-acquired property 
of the son, but the ate property 
of the family... 


£L) ‘Where the——of am undivided 


joint family governed by the 
Mitakshara law is enjoyed in its 
entirety by the whole family, and 
not in shares by the members, no 
one member's interest can be taken 
charge of and separately managed 
under Act XL of 1868 
(8) Where a part of property sued 
- for is admittedly joint, the pre- 
sumption js that the residue is also 
ı joint, the onus lying on defendant 
to prove separate acquisition . s. 
See Adverse Possession (1) 
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249 
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JOINT SHAREHOLDER. 


(1) An undivided shareholder may 
grant a lease of his share to a 
third peison who, however, shall 
be prevented from dealing with 
the subject of the lense in any 
way different from that in which 
the lessor could deal with it 

(2) A ——, or the lessee of a ——may 
contract with the ryots of the ze- 
windaree for any luwful purpose, 
even without the consent of the 
other co-proprietors ... 


Joint Trancy. 


Tho fact that at the foot of a pottah 
the right of each lessee is defined, 
does not bind the lessor to recog- 
nize each part as an independent 
and seperate tenure, and the sepa- 
rate subsequent payments of rents 
by the tenants do not vary the 
nature of the tenure “ 


J UDGMENT-CREDITORS. 


See Appeal (2) 
See Execution (20) 


JUDGMENT INTER PARTES. 


Where the judgment-debtor and the 
claimant are put in the position 
of co-defendants, as in a regular 
sujt, no issue can be disposed 
of between them 


JURISDICTION. 


(1) Of n Small Cause Court in respect 
of a suit for rent of land in a 
village in the interior of a distrivt 
and used partially for es 
purposes 

(2) —— of the Judge where a ‘person, 
not a party to the suit, objects to 
an attachment made in execution 
proceedings, ard his objections 
being overruled, makes an appli- 
cation as if by way of appeal to 
the Judge ., “as 

(8) Where-an application i is made to a 
Court charged with the execution 
of a decree, under the provisions 
of Act VIII of 1869 5.246 i. 

(4) —— of a Deputy Collector to re- 
open proceedings, where a survey 
is once concluded and the thakbust 
proceedings brought to a close ... 

ofa Deputy Magistrate where, 

in the exercise of powers conferred 
by Act VI (B.C.) of 1868, he 
orders the removal of certain 
steps erected on the site of old 
steps forming the approach to two 
private houses... as 





(5) 


256 


230 


79 


JuBIsgiction.— ( Continued. ) é 


(6) Where a decree is transferred and 
the name of the transferree put 
upon the record by the Court 
passing the decree, and the trans- 
ferree, in the character of decree- 
holder, takes out a copy of the 
decree and certificate and presents 
them to the Court of another dis- 
trict for execution 


(7) Where remedy is sought on account 
of special damage sustained owing 
to an obstruction to a pübite tho- 
roughfare ... 

(8) A ty voluntarily Driieina iims 
self into the Insolvency Court in 
Calcutta, is incapable of applying 
to a District Judge for a dis- 
charge under s. 273 Act VIII of 
1859 

(9) — of the Court of a district other 
than that in which a decree is 
passed, in the matter of its exe- 
cution 

(10) In a suit by a principal ‘against 
an agent for adjustment and 
investigation of disputed items of 
accounts which could not be de- 
termined within six weeks, and 
which charged the agent with col- 
luding with judgment-debtors 

of a Judge who in appeal re- 
verses the decision of a Moonsif 
who rejects the objections of g 
judgment-debtor against a judg- 
ment-creditor who files a certifi- 
cate in the Moonsiff’s Court and 
seeks execution ... 

of a Court to which a decree 

is transmitted for execution, to en- 

tertain a question of limitation «1. 

of the first Court in a euit by 

the purchaser at a putnce rale to 

recover .arreara of rent, where the 

issue framed was simply from 

whom and to what extent could 
laintiff recover rent 

(14) ——of the Small Cause Court ina 
suit to recover damages after the 
suit had been dismissed in which 
certain moveable properties, fishing 
nets, &c., had been attached under 
Act VIL of 1859 s. 81 ... s. 

(15) Where plaintiff brings a rent-suit 
for land owned in virtue of a sale 
certificate in execution of a decree, 
defendaut urging that the holding 
is expressly “excluded from the 
certificate ... 

In respect of “the “question 

whether a plaintiff or defend 
has the right to a settlement made 
by the Collector of land in dye 
tenh ° es 
See Act VILL of "1859 an 
3 


(11) 








(12) 





(18) 


(18) 


Tal 
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See Butwarra (2) 

See Cause of Action (2) 

See Endowment (1) 

See Execution (13) (19) 

See Full Bench Rulings (10) (14) 
See Orignal Jurisdiction (2) (4) 
See Possessory Suit (2) 

See Procedure (4) 


K. 


KistBunDEE. 


Kosata, 


See Decree (4) 


See Construction (3) 


Kusu.LeEsvr. 


Q) 


Where in a suit for a—the Iand 
is less than that claimed in the 
plaint, the Lower Appellate Court 
in dismissing the suit, rightly ap- 
plies the decision in X W.R., p. 14, 
whichis equally applicable in cases 
in respect of lands for the first 
time resumed and assessed Se 


(2) A—undertaking to preserve 


certain trees in a jungle, and to 
ay Rs. 2,000 if the grantor re- 
linqaished the talook after de- 
stroying the jungle, contains two 
distinct covenants, damages being 
recoverable on breach of the 
second Fe 


(8) Where in a suit for a-—at in 


enbauced rent, the defendant 
took no exception to the notice 
and his defence was not prejudiced 
by any informality therein, the 
Lower Appellate Court, in revers- 
ing the firat Court's decision on 
the technical ground that the 
notice was not properly served, is 


” bound togu into the merits vee 
See Evidence (1) 
L. 


LANDLORD AND TENANT. 


A 


Leases. 


lessee is bound to pay to the 
lessor the rents reserved in the 
lease as long as relationship arising 
out of the lease subsists. A tenant 
cae at Inndlord’s claim must 
sho at the relationship has 


See Joint-Shareholder (1) 
See Privy Council Rulings (14) 


LEGAL Necessity. 


The pissing of a tank*is not a 





r which a widow can alienate 
property left to her for her life 
only... see ase 


r 


a 


(2) Where the conai 


Page. 


LETTERS PATENT. 


. Clause 11. See Original Juris- 
diction (4) 


LIABILITY. 
(1) A par 


7 voni taking posses- 
sion of another's bouts and placing 
them where they are unservice- 
able till the ensuing rains, is not 
discharged from his “responsibility 
because the Police make over the 
boats to the owner at a time when 
there is no water in the river and 
the boats cannot be moved 7 
ees refused to 
take delivery of two bundles of 
cow-hides carried by the Railway 
Company on the ground of short- 
ness in the number of pieces, and 
thero was no evidence that the 
bundles bad been broken, or the 
hides counted by pieces, the Rail- 
way Company was declared not to 
be liable se 

See Original Jurisdiction Q) 


224 | LINITATION. 
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(8) In a suit 


(1) As applied to a ‘ređemption- guit 


against the representatives of a 
mortgagee, brought beyond ł2 
years from the date on which the 
mortgaged property was wrong- 
fully sold away by the mortgagee 


(2) Where malikana was to be paid as 


a set off against the rent payable 
and has not been paid in cash for 
12 years, although it is not shown 
that the right to it has been alien- 
ated on 
ageinst en ‘agent for 
recovery of money under Act 
VIII of 1859 s. 30 where a 
fraud is alleged against the agent 


(4) Where plaintiffs have been “kept 


by fraud from a knowledge 
of their right of action ... 


(5) Under Act VIII (B.C.) of 1869 ... 
(6) In a suit for possession of land 


with mesne profits, where defend- 

ants had paid a part of the profits 

puI vendors within 12 
rior to the suit ... 


oe (7) he ap plied to proceedings against 


a judgment-debtor in execution, 


where the judgment-debtor is 
alleged to have put a wrongful 
obstruction in the way of the 


judgment-crediter’s obtaining 


ession one 


(8) As applied to a suit for realization 


of money due on a bond by a 
decree for sale of the property 
mortgaged by the bond 


(9) As app plied to the bringing of a 


suit against an agent withregard 
to zemindaree matters, m 


380 
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(10) As applied toa decree for which 


execution is sought, where a 
special appeal made by their co- 
respondents is pending in which 
they donot appear but the grounds 
of which are common to all the 
respondenta ... í 


(11) In n'suit against an agent to recover 


money received by him and con- 
cealed from the plaintiff, 


(12) With referenca to plaintiff's right ` 


to recover, where he has volun- 
tarily joined with defendant in 


mortgaging his share of joint 


(13) Where the plea of 


(4) 


' tiff nor his judg 


property to a third party under 
an arrangement by which defend- 
ant undertook to pay him a certain 
sum at the expiration of the usu- 
fructuary lense jointly granted .,. 
is raised to a 
suit, it is for the plaintiff to set it 
aside tee ns Ee 
Where a decree-holder after pur- 
chase at an execution-sale of his 
judgment-debtor's rights and in- 
terests, sues for a declaration of 
title and for possession, and de- 
fendant pleads that neither plain- 
ent-debtor was 
in poasession within 12 years prior 
to the guit : 





(15) In computing the 90 days allowed 


by law. for filing an appeal to the 
High Court .., . 


(16) In respect to the bona fides of pro- 


ceedings to keep a decree in force 


' (17) In respect of an order for costs 


(18) 


made by the High Court on appeal 
Where a judgment-debtor has not 
yet paid up the amount due from 

im under a deoree even with the 
limited interpretation that the 
Lower Court has erroneously had 
put upon it, and is in no way pre- 
judiced by a delay on the part 
of the judgment-creditor , in 


“, appealing against such erroneous 


Lotpuspsn, ., 


construction ... 


See Act VIII of 1869 (7) (15) 
See Act XIV of 1859 (1) . 
See Act VIII (B.C. 
See Construction (1) 

` See Full Bench Rulings'(3) 
See Onus Probandi (1) ` 
See Plant (1) , 
See Possession (2) 
Seg Privy Council Rulings (4) 

(6) (10 Si 

See Rent- Suit (3) 


.. 


t 


A — omnet be accepted as 


secondary evidence in lieu of the 
certificate of--sale, unless’ the 


Page. 
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) of ‘1869 8) 
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produced 


` 


Manome 


é 

absence of the certificate is suf- 
ciently accounted for, and no bet- 
ter evidence than the —— can be 


fee ove eee 


M. 
pax Law. 


Under — the succession of resi- 


duaries in their own right is as 


* unlimited in the collateral as in 


the direct line, where it is ex- 
ressly said to be how low and 
hea high soever 
See Pre-emption (1 
See Privy Council Rulings (5) 


MAINTENANCE, 


See Original Jurisdiction (2) 


MALIKANA. 


See Limitation (2) ` 


Man AGEMENT, 


Property ought not to 


, Short period ... 


be taken 
under the of the Court with 
a view to the liquidation of a 
debt, unless there is a reasonable 
probability of the debt being 
discharged within a reasonably 





A Collectorate —— put in by plain- i 


tifls nnd not objected to by 
the defendants who recognize the 
boundary indicated as that where- 
on the inquiry is to be based 
must be taken as recognized by 
the parties to be correct and 
trustworthy ... sie eee 
Sée Cause of Action (1) 


MEBEABUREMENT. 


A zemindar cannot insist upon a 


Mercer. 


simply by alleging inability 
to measure, but must, in ordinary 
circumstances, prove such inabi- 
lity ... sse 


See Aucion-purchaser (1) 





s.. one 


See Putnee (8) 


Aesng Parorirs. 
(1) Asa foundation for a claim for-—, 


n> ch: 





the question as to plaintiff's 
having bten kept wrongfully out 
of. possession by defendant,’ must 
be dirst put in issue and deter- 


B78 


1i¢ 
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Mezsys Progrrs.—( Continued.) > 
(2) A Subordinate Judge in ordering 

e |. restitution of rpa nder a 

- decree of: the Privy Council does 

tes right in giving though , not 
expressly awarded =... ae 

(3) —— claimed for a period of dis- 
possession are-essentially damages ; 

and every suit to recover-——must 

include; the whole claim arising 

, out-of the cause of action which’ 

j gives the ground for the claim ... 
~- (4) & party active in wrongfully keep- 

e ing another out of possession of 
‘ property is liable for. conséquen- 

* tial damages whether he derived 
any profit from the possession of 
the land or not Pees ids 
ought not to be estimated for 
any period during which the de- 








(6), 


fendant who is to. be ‘made re- * 


sponsible for them, was not active 
in keeping the plaintiff out o 
( ossession 3.” es 
(6) To establish a claim for——plain- 
tiff must show that-he was enti- 
tled to pogsession during ` the 
period for which-—are ¢laimed, 
and that he was wrongfully kept 
out of possession by the defend- 
. ants for such period Mee We cog 
- See Act XIV of 1859 (1) 
See Mesne Profits (17) 
See Onus Probandi (5), 


-e 


Mwor, 
In trying an isme between a per- 
son of mature years.and an infant, 
f the” Court ‘should take nothing 
as admitted against ‘the infant, 
unless it is satisfied that ‘the’ ad- 
mission is made Le some’ one 
e 


` competent to bind infant: and 





, 195 





-| Mrraxspana Law. p` a 
; See Privy Counoil Ru 
Monzr-Decezs. Aw 
A -mortgagee suing on b 
and, obtaining a——witho 
„ration: of- lien, is in t 

+, position as if be had n 

< any mortgage; and in tal 
execution, his claim to 

able distribation of surp 
proceeds of, attached. Ms 

., founded on s. .271 of 4 
Procedure Code s 

` See Mortgage ‘Bond 

1 See Zur-i-peshgee L 
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Mortaaca. à 
.» (1) Where a is foreclose 
” decree .for possession ' 

and the mortgagor interi 
commits default in the 
` of the Government reyen 
is paid by her co-sharers 

. her to recover and obtait 
‘ and this decree. provin 
tuous, they sue the m 
HELD that plaintifis are e 
recover against. the d 
who had completed tt 

, "title. 7s ee ae, 
(2) The’ time for redemptio 
with the period. stipulate 
payment of the .princ 

(3) A tender by oné or more 

_ .al mortgagors is- not s 

_ mortgagee is‘ bound ti 
unless it is made conjoin 

' whole of the mortgngo 
their behalf and with t 
sent... ; 

See. Auction-purcha 
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' “fally informed upon the facts... 228 a ee ( 
See Admission (1) i „See Prin Comett 1 
See Guardim (1) ae) 
A . - 
© See Onus Probandi (6) See Zur-izpeshgee d 
. i See Original Jurisdiction (3) Mortoian B : 
Sée"Purchase-money (1) : ean on. 
eke. a sa i Aai Where the decree in a 
°MIsDESCRIPTION. iA ‘ recover money. under n 
. oe Execution’ °° ply directs the payment c 
ee Seon (6) vo money, this is not a d 
Mı i - ` the sale of the mortgt 
Peer oe oh: poai per ; and where: the 
(1) A suit brought by assignees, some .has been alienated by.a 
of whom have given no consider- conveyance for value 
ation for the alleged contract with. a decree binding the 
- -~ the -assignor’ whilst the others cannot be obtained ‘witt 
. have, is‘bad for of causes ... 101 ing the new holder a ps 
(2)“Lt:is illegal to join d@Merent causes suit, or showing that he 
x- © ot action in one suit.against dif- notice .of the claim, anı 
forent: parties where each. has: a vendor had. bound. hims 
7 distinct and separate interest «1, 206 alienate , ee tne 
. 3 ® i 
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MULTIFARIOUSN ESS. 


See Res-judicata (2) 


Moumtarar DEBENTURES. 
See Privy Council Rulings (9) 


Norice. 
-In 


OBITER 


N. 


k 


a suit for arrears of rent at an 


. enhanced rent, service of —— 


must first be established'; and if 
that is disputed, a finding ought 
to be recorded before the Court 
goes into the merits ... 

See Ameen’s Report (1). 

See Ejectment (8) | 

-See Enhancement (3) (4) 

See Execution (6) 

See Hoondees (1) 

See Kubulecut,(3) 

See Pumee (2) 

See Sale (1) 


: O. 
Dieta. 


A presumption made in a former 


case, being only a diclum in a 
matter immaterial to the decision 
of the suit, cannot be proof of 
the thing presumed... 


OBJECTIONS. 


All 


the — which a judgment. 


debtor has to. make to a judg- 
ment-creditor’s application - for 
execution, should be made simul- 
taneously tes 

See Amecn's Report (1) 

See Execution (1) 


‘OBLIGEE. 


OxsTRUCTION.: 


See Right of Suit (3) 


See Limitation (7) 


Onus Propannt. ,, 
(1) When limitation is set up in 


(2) 


(3 


(4) 


answer to a suit for possession ... 
In a suit to have it declared that 
an ‘adoption long acted upon isa 
fraudulent and false adoption 


) Ina suit for a declaration that 


defendant has no right of ‘way 
over certain. land belonging to 
plaintiff, where the defendant has 
obtained an order from the Magis- 
trate under’ Act RXV of 1861 
8. 320 ese one +e 
In a suit byea Hindoo widow for a 
moiety of ancestral property, &c., 
where the defendant, who is her 


Page. 


~ 
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e 
Onus Proparpi.—( Continued.) 6 


husband's uterine brother, urges 
that the deceased was disquuli- 
fied from succeeding inasmuch as 
he was a leper 


(5) In an inquiry into mesne profits > 
(6) In a guit to recover 


ropertv 
which was sold by plaintifl’s 
guardian while plaintiff was a 
minor 


(7) In a suit against a zemindar to 


reverse the sale of a putnee tenure 
held under Regulation VIII of 
1819 on the ground of pon-service 


of notice Ry See 


See Benamee (1) 
See Execution (11) . 
See Landlord and Tenant (1) 


ORIGINAL JURISDICTION. 


30 


0 I 


84 


140 


(3) 


.. representative character 


(1) In a suit to recover money alleged 


to have been advanced to C by 
the plaintiffs, tea brokers, under 
the belief that C was the pro- 
prietor of the Leojan concern and 
not merely the manager ; where 
owing to 0’s death and plaintiff's 
inability to re-imburse themsclve- 
by reason of the non-delivery of 
a portion of the season's tea, they 
sue the defendants as owners ot 
the ter estate : 


(2) Where only a portion of the 


estate on which it is sought that 
the enhanced maintenance prayed 
for should be ‘declared as a 
charge, is within the ordinary 
original civil jurisdiction of the 
High’Court, and the application 
inder s. 12 of the Charter is 
granted, leave being reserved to 
the defendant to move to have 
this order set aside, HELD that 
plaintiff having acted on the 
order, cannot object to the validity 
of the reservation it contained : 
Iero that the parties and wit- 
nesses being in Benafes, there was 
no reason why the suit should be 
tried in Calcutta, and there being 
ample property in Benares, there 
was no need for the maintenance 
to be declared to be a charge on 
the Calcutta property. 
Quare.—Was the order appeal- 
ed against, finally deciding that 
leave ought not to be granted to 
institute the suit in tlus Court, 
an appealable order? .. vee 
The definition of “minor” and 
“ minority” in the Indian Sucges- 
sion Act does not apply whpre a 
person enters into a contract on 
is own behalf, and notin any 
under 
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OrraINaL JwRpiction.— ( Continued.) , 


ò Page. 


that Act, the law in it being 
applicable to cases of intestate or 
testamentary succession a 


(4) Jurisdiction of the High Court in 


respect df a suit to set aside a 
release alleged to have been 
executed in Calcutta under frau- 
dulent representations made by 


- the first defendant and for an 


PARTIES. 


Even if an hssignee 


PARTITIO 


(1) 


(2) 


account and administration of the 
estate of a deceased Mahomedan 
who died intestate in Bombay 
where he left moveable and im- 


- moveable property ... 


P. 


in a suit for 
possession of. assigned property 
can insist on specific performance, 
yet where her vendor is the as- 
signor jointly with a co-assignes, 
she cannot have her right adjudi- 
cated in a suit in which the as- 
signor alone is defendant a 

See Full Bench Rulings (10) 


Me 


A —— of property between 
members of a family is no evi- 
dence against a third party unless 
itis shown that there has been 
some possession in accordance 
with the 
Mere inconvenience is not a suffi- 
cient obstacle to one of several 
joint owners desiring to have a 
division of a compound hitherto 
held in common 





ye 


(3) The Court does not allow a third 


(4) 


party to remain on the record as 
co-plaintiff by virtue of an alleged 
conveyartce from plaintiff in a suit 
by the mother and guardian of 
two minors for a —— of joint 
family property free from the in- 
cumbrance which the father and 
the other sons put upon it 

One of the co-sharers of a joint 
estate suing conjointly with the 
others woald, under Reg. XIX of 
1814, be entitled to a separation 
of a mouzah from the rest of the 
zomindaree, and an assessment 
upon it of a proper proportion of 
the total jumma; and having 
qpne this, he would alone be en- 
titled to bave an order for —— 
of that mouzah as betwen him- 


self and his co-sharers therein s 3 
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Pagrition.—( Continued ) 
(5) Where the zemindaree is so inter- 


mixed with the neighbouring ze- 
mindaries that the line of bound- 
ary cannot be identified, the 
laintiff cannot call upon the Col- 
ector to make anew line, But 
if the Collector has the means of 
ascertaining where the boundary 
lies, he is bound to carry outa 


— eee 


See Privy Council Rulings 
(7) (8) 
See Right of Way (1) 


PAUPER APPEAL. 
The Court rejected the petition of 


appeal presented on behalf of a 
pauper by a vakeel retained under 
an ordinary retainer, but not duly 
authorized to sign as attorney for 
the appellant... see ene 


PAYMENT. 


See Auction-purchaser (2) 
See Decree (2) 


Paxpeste Lrre. 


See Rent-suit (6) 


PRRMANENT AND TRANSFERABLE INTERESTS. 
The frequent transfer of an interest 


in a tank without any change in- 
the terms of the holding or in the 
rent paid, extending over morethan 
60 years, proves that the interest 
was a permanent and transferable 
one, which can be maintained 
against the proprietor of the talook 
in which the tank is situate tee 


PESHCUSHEE Sunxup. 


construed to assign 
a heritable right in a tract of land 
capable of yielding fruits by 
virtue of which the holder possesses 
absolutely the entire use and fruits 
thereof, meLD that 'the lessor has 
no more right to the trees planted 
by the lessee than he had to the 
crops sown by him „se oo 
b 


Perrriox. ; 
Where a party asks others to 


verify his signature to a petition 
or to identify him as one of the 
etitioners, it is an allegation that 
e made the statements in the 
—-, and is anf effective’ evi~ 
dence against him as if the — 
were in fact filed at S 
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PLAIST. 


` 


(2) 


(3) 





Page. 


(1) A plaintiff is bound to show on 


the face of his that his 
cause of action accrued within 
the period of limitation one 
Where an assignment to himself 
is a material part of a plaintiff’s 
cause of action, he ought to 
allege the fact in his —— es 
A defendant is not precluded 
from setting up a defence which 





-does not are in his written 


statement where the —— does not 
set forth the true facts... se 
PuLeapines. 


¢ — in Indian Courts should not be 


construed with the same strictness 
as they are in English Courts ... 


Possgssion. 


Q) 


(2) 


(8) Mere 


A tenant suing on his title and 
failing, cannot fall back on 
mere ou tee ost 
Where plaintiffs suing for recovery 
of —— of a julkur, allege them- 
selvea to have been in enjoyment 
down to the year 1266 when they 
were ousted by Government who 
ultimately relinquished their rights 
in favor of defendants: 


Hero that if plaintiffs made out 
their possession down to 1268, and 
defendants did not show a clearin- 
terruption of immediately 
subsequent to 1263, plaintiffs were 
entitled to the presumption that 
the —— had continued down 
to the interruption by Govern- 
ment in 1266... i i 
of a permissive cha- 
racter and without any right, can- 
not give a right of occupancy 











(4) A decree for rent is not proof of 


actual —— we va 
See Act XXV of 1861 (1) 
See Cause of Action (3) 
See Full Bench Rulings (8) 
See Limitation (6) 


See Onus Probandi (1) ~ 


See Partition (1) ; 
See Privy Council Rulings (2) 
See Title (2) 


Possessory Suit. 


(1) Where 


plaintiff proves the facts 
stated in his plaint os neces- 
sarily implying right of occupan- 
cy, he may succeed in a 3 
even thougk he does not prove 





- the title on which he specifically 
_ relies - ae one ore 


a 
. 
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128 


138 
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(3) Ina suit bya 


Possessont Surr.—( Continued.) 4 
(2) Where plaintiffs claim possession, 


but ask the Court to ascertain at 
what rate defendants ought to 
hold in case they should be found 
‘entitled to do go, their, suit, whe- 
ither they can obtain the alterna- 
tive relief or not, should not be 
dismissed, as they may succeed 
in proving their title to the rolief 
sought eee we ane 
utneedar for a‘de- 
claration of his rights and to ob- 
tain khas possession, where it ig 
found that the zemindar and ijar- 
dar had received rents from the 
defendants asjotedars. Hep that 
plaintiff had no right to teat de- 
fendants as trespassers and sue 
for direct possession, and is not 
entitled to determine their tenan- 
cy without proceeditig to do so 
in a legal manner see 


(4) Where ona suit for rent having 


been dismissed on the groun 

that defendant was not plaintiffs 
tenant, plaintiff sues ber co-sharer 
and the same defendants to re- 
cover khas possession. HELD that 
‘the Court is not at liberty on such 
a plaint to find plaintif entitled 


_ to possession as landlord and so 


to get symbolical possession a 


P8B-EMPTION. 
A right of —— is lost where a party 


is aware of the sale of the property 
for some time before he asserts the 
right publicly... 


PRESUMPTION. 
(1) In a suit brought by a ryotin a 


Civil Court to have it declared 
that he had a mokurruree tenure, 
HELD that the Lower Appellate 
Court is wrong in raising the 


_ presumption of uniform payment 


under s. 4 Act X of 1859 


(2) A ryot is not bound to file dakhilas 





in order to establish the al- 
lowed by Act X of 1859 s. 4, if 
he can establish it by other good 
independent evidence ... 


(8) Where a tenant shows uniform 


payment of rent for 19 years and 
a slight difference in the rate for 
= ng pena prior thereto, he is 
allowed the —— under Act VII 
(B.C.)'of 1869,8.4  ... a 

See Enhancement (2) 

See Joint Property (3) 

See Possession (2) e 


PRIMOGENITURE. . 


See Privy Council Rulings 
(3). 
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PRINCIPAL gND‘ AGENT. 


See Jurisdiction (10) 


Privy Couscin Routines. 


a) 


A man who has représented to an 
intending purchaser that he has 
not a security in the property to 
be sold, and induced him under 
that belief to buy, cannot as 
against that purchaser subse- 
quently'attempt to put his security 
in force . 


(2) Where a document which is not 


, @& 


proved -because of its great nge, 
and of there being no witnesses 
to prove it, is put forward as a 
document intended to operate as 
a merasee tenure, it is necessary in 
order to establish its authenticity 
to show that it was accompanied 
by possession... tee e 
The question in this cause was 
the right of succession to T'alook 


‘Sunkra which had been held by 


8., the common ancestor of plain- 
tiff and defendant, and settled 
with him after resumption. by 
Government. 

Plaintiff’s case was that S left 
two sons, M and plaintiff, who was 
a minor; that M took possession 
and in law held for himself and 


` infant brother ; that on M’s death, 


his son D took his place as 
managing member of the joint 
family; and that on his death, 
leaving only a daughter (the 
defendant) plaintiff became enti- 
tled unter the Mitakshara to the 
whole estate. 

The defendant's case was that 
plaintiff was illegitimate, and that 
the estate descended from D to 
herself, on alternative defence 
‘being that, according to family 
custom, the right of inheritance 
had been invested in the line of 
the eldest son. 

The only issues settled-were :— 

1, Whether respondent (plaint- 
iff) was the legitimate son of S ? 

2. Whether the law of primo- 
genitute obtained in S's family ? 

Accepting (as the Privy Council 
did,) the High Court's finding 
that plaintiff had established his 
legitimacy, the estate which was 
ndmitted to be ancestral and 
presumed to be joint would, in 
the absence of a special family 
custom, descend to his two sons, 
Seaving plaintiff entftled to one 
nfliety at least. Whether he 
could be entitled to more would 
depend on the general law of suc- 
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(4) 
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Privy Courcin Ruxinas,.—( Continued. ) 


cession. to be applied. The Privy, 
Council remanded the case for trial 
of the following issues :— 

1. Whether Siei any other legi- 
timate sons than M and plaintiff ; 
and if any are dead, whether they 
have left any male descendants ? 

2. Whether the estate of S which 
was formerly within Zillah Beer- 
bhoom, having been transferred 
to Zillah Bhaugulpore, the suc- 
cession thereby became regulated 
by the law of the Mitekshara; or 
whether, by: reason of’any local 
or family custom, .it continued 
to be governed by the Duya- 
bhaga? ee zia a 
Where a charge is made of want 


. of bona fides, it lies upon the 


(5) 


~ E were to all intents and 


party making that charge to 
substantiate it by evidence satis- 
factory to those who have to 
decide the question. 

In considering whether certain 
execution proceedings were bond 
Jide or not, their Lordships did not 
confine themselves to one parti- 
cular attempt to revive execution, 
but felt bound to look at the 
whole course of the proceedings ; / 
and where they found that the 
first proceeding had been prose- 
cuted with effect, and that in a 
third attempt against which the 
judgment-debtor set up limitation, 
the decree-holder had successfully 
opposed him in two courts, their 
Lordships thought there was 
strong evidence of adondé fide 
desire to execute the decree, 

Even where a proceeding is in- 
effectual because of some mistake 
in the particular step advised, if 
it was taken to enforce the decree 
it protects the decree-holder from 
the operation of the statute of - 


‘limitations ... ` 


In an application by H, E, and 
B for a certificate under Act 
XXVII of 1860, on proof of 
heirship to a deceased Maho- 
medan lady, it was admitted that 
H and E were the sons of the 
deceased, and as such claimed her 
property : 

LD that such an admission did 
not necessarily imply that H and. 
urposes 
brothers and heirs to each other, 
and that to give such an effect to 
the admission would be to carry 
the doctrine of heirship consti- 
tuted by acknowletigment further 
than is warranted by the principles -- 
of ‘the Mahomedan law mn 
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Privy Gounom Rorwas.— ( Continued. ) 
(6) In a suit to establish plaintifi's 


7) 


(8) 


tight to a toda giras hak upon 
deféndant’s inam village, and to 
recover, arrears due in respect of 
that hak, the substantial question 
was whether the suit being for’ 
the recovery of an “interest in 
immoveable property,” fell within 
the 12th Clause of the 1st Section 
of Act XIV of 18659, or was to be 
governed by the 16th Clause: 

Hero that the determination of 
the question depended upon the 
general construction to be given 
to the terms “immoveable pro- 
perty” and “interest in immove- 
able property” as used by the 
Indian Legislature; and that the 
term “immoveable property” com- 
prehends all that would be real 

roperty according to English 
law and possibly more. 

Herv further, that whatever ma 
have been the origin of the hak, 
it must be assumed to benowa 
right to receive an annual payment 
which has a legul foundation and 
of which the enjoyment is hered- 
itary, and that the liability to 
make the payment is not personal 
but attaches to the inamdar vir- 
tute tenure. Heip, accordingly, 
that the interest of the hakdar 
was an “interest in immoveable 
property” within the meaning of 
Act XIV of 1859, and that the 
suit would be governed by the 
limitation of 12 years provided 
by cl. 12 0fs.1 21. eee 


Inasmuch as there may be 
a division of a joint and separate 
Hindoo family and of the joint 
property, such as to alter the 
status of the family, without a 
regular partition by metes and 
bounds, the question in every par- 
ticular case of disputed division 
must be one of intention,— 
whether the intention of the par- 
ties, to be inferred from the instru- 
ments which they have exe- 
cuted and the acts they have 
done, was to effect such a division 
Where the owner of an undivided 
share in a joint and undivided 
estate mortgages his undivided 
share, he cannot by so doing 
affect the interests of the other 
sharers, and the persons who take 
the security, i.e., the mortgagees, 
take it subject to the right of 
those sharers,to enforce a parti- 
tion, and thereby convert what 
is an undivided share of the whole 
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Privy Covukcm Ruxnas.—( Continugd. ) 


‘into a defined portion held in 
severalty. 


Where such a partition is effect- 
ed under the provisions of Regu- 
lation XIX of 1814 before the 
mortgagees have completed their 
title by foreclosure, and the con- 
sequential decree for possession, 
the mortgagees of the undivided 
share of one co-sharer who has 
no privity of contract with the 
other co-sharers would have no 
recourse against the lands allot-. 
ted to such co-shaters; but 
must pursue their remedy against 
the lands allotted to the mort- 
gagor, and, as against him, would 

ave a charge on the whole of 
such lands... tee 


(9) The Port Canning Municipal Com- 


missioners invited loans on deben- 
tures convertible into lease- 
hold titles to lands in the town. 
The Port Canning Land Com- 
pany subscribed to the loan declar- 
their desire to take land 
in lien of the debentures. After 
the debentures were issued, a cor- 
respondence commenced between 
the parties with the object of 
effecting the conversion, in which 
correspondence the Commissioners 
intimated to the Company the 
construction they put upon the 
Company’s tender, viz., that the 
elected to take land to the full 
value of their debentures. The 
Commissioners also intimated to 
the Company that the latter had 
selected lots amounting to a part 
only of their debentures, and 
required them to select others, 
giving notice at the same time 
that they did not consider them- 
selves liable to pay interest. The 
Company after this proposed to 
defer exchanging the debentures 
till their due date, and if the 
Commissioners consented, not to 
call for the interest in the mean- 
time, but agreeing to pay & quit- 
rent equivalent to the interest. 
‘The Commissioners agreed to this 
and asked the Company to 
declare the lots which they would 
receive in commutation. <A 
selection was made but not in 
accordance with the contract; the 
lots selected being of more value 
than the debentures. The Com- 
missioners then proposed that the 
Company should retam the 
debentures and pay quit-rent upon 
the additional lots. This-was not 
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Parvy Conci Ruxines.—( Continued. ) 


accepted, but the matter was left 
in an imperfect state. The Port 
Canning Land Company subse- 
me brought an action against 
the Port Canning Municipality 
for two years’ interest on the 
debentures : 

Harp that the non-acceptance 
of the aoa as to additional 
lots could not affect the previous 
agreement to exchange deben- 
tures then held for equivalent 
lots:, and that such previous 
agreement had been made involv- 
ing quit-rent which extinguished 
the interest.  ' 

` Herp that the letters did not 
require registration, for they did 
not amount to g lease or an agree- 
ment for a lease; but were evi- 
dence of a contract of n special 
character not coming within any 
of the definitions in the Registra- 
tion Act aes 


(10) Act IX of 18598. 20, which 


provided for snits brought in 
respect of property forfeited to 
the Government as the property 
of rebels, was intended to be 
of a general nature affecting 
claims to such property before 
whatever Court prosecuted, and 
not only claims prosecuted before 
the Commissioners established by 
the Act. 

The limitation here enacted 
cannot be construed as implying 
any saving with respect to persons 
under disabilities ie . 


(11) A decree having been obtained 


by a zemindar for arrears of rent 
of a patnee talook, it was held that 
under the description “putnee” 
and “ dur-putnee, ” the primd facie 
intention was that the tenure 
called a putnee tenure was trans- 
ferable by sale, and was one upon 
which the right to sell for arrears 
of rent was reserved in the 
engagements interchanged upon 
the creation of the tenure. Conse- 
quently, according to the effect 
of Act X of 1869 s. 105 and 
Reg. VIIL of 1819 ss. 8 and 11, 
and probably also of Reg. I of 1820, 
the sale of the putnee destroyed 
all incumbrances created by the 
putnecdar, e.g., a dur-putnee ~ 


(12) In a suit for confirmation of their 


possession of certain mouzahs, 
apania as heirs of a deceased 
ady alzo prayed that it might be 
done after reversal of 2 summary 
proceeding and after setting aside 
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(14) No legal 


Pages 
Petvy Councit, Rurinas.—( Continued.) 


a fraudulent and fabricated deed 
of sale alleged to have been made 
by her in favor of defendant (her 
occasional man of business) while 
being alone and apart from her 
natural advisers. The first Court 
decreed tne-suit, confirming plain- 
tiffs’ possession and setting aside 
the deed. The High Court hold- 
ing that plaintiffs had no posses- 
sion, reversed so much of the 
decree as confirmed plaintiffs in 
possession, and gave a declaratory 
decree concluding that they could 
not give substantive relief: 

Held that the High Court erred 
in that conclusion, for the prayer of 
the plaint that the deeds might be 
set aside was a prayer for substan- 


` tial relief. 


In a suit for setting aside deeds, 
some evidence ought to be given 
by the plaintiff in order to impench 
the deeds he seeks to set aside. 


But in the case of sales or gifts . 


made by a lady in such a position 
as that of a lady from whom 
defendant claims, the strongest and 
most satisfactory proof ought to 
be given by the person who claims 
that the transaction was a real and 
bond fide one and fully under- 
stood by the lady 


(13) Hero that Reg. XXV of 1802 


of the Madras Oode did not 
either give to, or take away from, 
the former owners of lands not 
permanently assessed any rights 
which they then had. It merely 
vested in all zemindars an heredi- 
tary right at a fixed revenue upon 
the conclusion of the permanent 
assessment with them. 

The object of Reg. XXXI of 
1802 of the Madras Code was 
merely the protection of the rev- 
enue from invalid lakheraj grants, 
and to provide for the mode of 
trying claims to hold lands 
exempt from payment of revenue. 
It was not intended to confer 
upon Government any title which 
did not then exist, or to assert 
that, according to the usages of 
the country, there was no private 
right to lands : 

BLD that there is no long uni- 
form current of decisions to show 
that every polliam not permanently 
settled is necessarily only a tenure 
for life or at the will of Govern- 
ment e on vee 
presumption of fraud 
having been practised arises from 
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Parvy Counc Rurines.—( Continued. ) 


rent ee ee .. 
Procapune. . 
(1) Courts of first instance ought to 
specify what portions of the doc- 
umentary evidence on the record 

they have accepted, und , what 
portions they have refused to lis- 

ten to oe . .. 

(2) All proceedings of parties iu 


(8) 


the mere fact of a lease being 
obtained from the manager of an 
estate at an unusually low rate of 


respect of documentary evidence 
ought to be recorded on the pro- 
ceedings of the Court by the 
Judge's own note Re x: 
——- tobe adopted where a Will 
is disputed 


(4) Where an unetamped document is 


not admitted as evidence, and the 


* penalty profiered with reference 


to the Code of Oivil Procedure, 


426 


76 


77 


g. 130 is refused, the aggrieved , 


party may make the refusal 


- aground of objection in appeal. 


The High Court cannot interfere 
on a mere affidavit 


' (5)' Where a judgment-debtor appli 


(6) 


to set aside an ex parte judgment 
on the ground that there was no 
effectual service of the summons 
upon him, he should be called 
upon to give his evidence or to 
‘make out a prima facie onse s. 
Where a private arbitration award 
is filed ina Court, the prescribed 


. course is for the Court to give 


judgment upon it and pass & 
decree ; not to order execution 
before such decree has been passed 
See Documents (3) 
See Jurisdiction (7) : 


Promissory Nors. 


(1) 


(2) 


(3) A document in which a party, for 


An unstamped is inadmissi- 
ble ng evidence under cl, 25 8. 3 
Aot XVIIL of 1869 35 
Plaintiff recovering on an 
unstamped —— must recover on 
the contract actually made, and 
not on any implied contract 





value received, undertakes to pay 
a certain sum of money on or 
before a specified date and 
interest thereon from another date 
if the sum is not paid before, is 
not a bond but is in substance a 
within the words of s. 28 .., 





Puxncuasge-Monzr. 


Where in a suit*to recover property 
_ sold by plaintif ’s guardian during 


183 


242 


295 


446, 


Porcuass-Monsr.—( Continued ) 


Fage. 


plaintiff's minority, defendant fail 
. to show a good title, but the 
purchase was applied in any way 
to the minor’s benefit, the latter is 
not entitled to a decree for imme- 
diate possession without. refunding 
the said money with interest, a 
set-off being allowed for net-rents 
and profits for the time of the 


defendant's possession ... 


PoTNRE.’ 


(1) The purchaser at a —— sale is not 


empowered to collect nent at a° 


. higher rate than was demandable 
by his predecessor without estab- 


lishing his right to do so by 


regular suit ... eee 
(2) In the case of the sale 


a 


of a ——. 


talook for arrears of rent, if the 
. cutcherry at which nosice on the 
_ defaulter is served is an adjacent 
one where the business of the 





defaulting 


is carried 


on, 


and ig on land belonging to the 
defaulter, publication there is a 


sufficient publication 
(3) Where mortgages 

before a 

„est does not pass under the 


See Abatement (1) 








are released 
is granted, the inter- 
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427 


See Privy Council Rulings (11) 


i. : Q. 


Qouir-Renr. 


See Privy Council Rulings (9) 


` l R. 
RECORDER. 
Where the —— 


of Rangoon sub- 


pended an advocate for entering 
into a contract contrary to public 
policy, the High Court considering 
that other advocates did the samo, 


„thought. that a serious warning, 


was all that was called tor under 


the circumstances sea 
K 


RepEMPTION-SUIT. 


(1) In a — against the auction-pur- 
' chaser from a mortgagee, it is 
necessary to determine whether 
defendant obtained the land under 


--guch circumstandes that he 
bound-by the mortgage-bond 


is 


(2) ‘A suit for the redemption of mort- 
ed property cannot go on to 
ue determination until all tfe 


a 
moron are made partie’ 


e Limitation (1) 
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428 


xxviii 


° INDEX (CIVIL RULINGS). 


e 


` 





Page. 


Rerun. ' 


See Reg. VIII of 1819 (2) 


Rearergarion. 


See Evidence (7) (10) 
See Privy Council Rulings (9) 
See Rent-Suit (6) 


Reguxarion VIII or 1793. 
The fact of dependent. talookdars 


whose tenure has existed since the 
permanent settlement not having 
been registered under the provi- 





sions .O 8 48 does not 

deprive them of the benefit of 

s, 5] ace s. A 
Recuration XIX or 1793. 

A lessee whose interest is that 

declared by —— 8. 6 is a 


dependent talookdar, and does not 
forfeit his lease by simply omitting 
to renew his temporary settlement 
on its expiration eee 


Reauration XXVI or 1793. 
The provisions of ——— applied only 


Reevurarions XXV anb XXXI 


to hauts or bazars existing at 
that time . 


oF 1802, 


Maneras Cons. 


See Privy Council Rulings (3) 


Reravrarion XIX or 1814. 


See Privy Council Rulings (8) 


Reauration VIL or 1819, 


(1) The proviso in —— s. 17 gl. 


(2) 


‘with reference 


6 is substantially complied with, 
i to the uncer- 
tainty as to who was the person 
to whom rent was due, where - 
ment is made for the period for 
which the rent of the superior 
landlord was unpaid .., ee 
Where the sale of a putnee talook 
was set. aside for want. of a notice 
and the Lower Appellate Court 
refased to order the refund of the 
purchase-money, the High Court 
in special appeal, with reference 
to s. 14 cl. 1 ——, declared 
the purchaser entitled to a refand 
with interest sue 4 


See Privy Council Rulings (11) 


See Putnee (2) 
See Sale (1) 


Reaurati6n I or 1890. : 
See Privy Counoil Rulings (11) 


489 


383 


219 


252 


RELEASB. 


The 


-7 


effect of a decree establishing a 
right of attachment after the — 
of the property from attachment 
under Act VIIL: of 1859 a. 
246, is to set aside the ordar of 
—— and restore the state of 
things which had been disturbed 


RELIGIOUS ENDOWMENT. 
(1) In suit to set aside the sale of 


rope belonging to a —, 
Pre Mornsift ve plaintiff a decree 
in favor of his reversionary rights 
declaring that the oe 
should not operate adversely to 
him to the extent of such portion 
as was sold to meet pressing debts 
and necessities of the math: 
Hero that such a decree is erro- 
neous, as the transaction of sale 
was one and indivisible 


(2) The mere fact of land having been 


REMAND. 


released by Government on the 
ground of its being appropriated 
to the services of an idol, does not 


Page. ° 


435 


334 


give it the character of a —, 80 . 


as to permanently exempé it from 
attachment and sale : vue 
See Act VIII of 1859 (12) 
See Certificate (1) 
See Reversionary Rights (1) 


(1) Where a suit is remanded for a 


“re-trial,” the intention is that 
the whole case should be gone into 
de novo 


(2) The High Court being debarred in 


special appeal from entering into 
the merits of a case in which the 
Lower Courts mistook the only 
question of fact to be tried, is 
obliged to the case for a 





roper finding sa a 
(3) Whore ‘a case is remanded to the 


oe? 


Lower Appellate Oourt and the 
appellant neither appears nor pro- 
duces evidence, the Judge is right 
in dismissing the appeal on default 
with costs; and the remedy lies 
in an application under Act VIU 
of 1859 s. 347 


(4) Where a Court misconceiving the 


(5) The High Court in special appeal : 


evidence states that no witness 
has alleged posseasion whereas two 
witnesses at least did go, this is a 
sufficient reason for a 





remanded this case for re-consi- 
deration, the Lower Appellate 
Court's judgment having been 
materially affected,by weight being 
given to evidence, which ought not 
to have been treated as evidence... 
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Remanp.—( Continued. ) 
(6) The omission of a party to prefer 


an appeal against an order of ——~ 
does not preclude him from ques- 
tioning its legality when it comes 
up in special appeal from the 
subsequent decision passed after 


—— 
one aoe 


See Special Appeal (1) 


Remepy. , 
A plaintiff may ask for any —— 


which the Court thinks proper 
under the facts disclosed in the 
plaint and established by the evi- 
dence; and a mistake in asking 
for a particular will not 
debar him from some other similar 
„ provided it requires no 
change in the facts”... eee 








Renxt-Surr. 
(1) In a — in which defendant sets 


up the title of a third person not 
made a party, the decision is nota 
binding one in respect of title as 
between parties having conflicting 
claims to the land, within the 
meaning of Act VIL (B.C.) of 
1869 8,102 ... : 


(2) A — ns authorizod by Act VILL 


B.O.) of 1869 to be tried in the 
ivil Courts must be a bond side 
suit for rents, and not a trial of 
conflicting claims of ownership ... 


(8) The claim in a suit to recover money 


due or payment in kind for the use 
of land by stacking timber on it, 
is of the nature of one for rent, 
and is governed by the limitation 
applicable to money claims of that 
kind 


(4) The decision of an ordinary Civil 


Court in a — cognizable under 
Act VIII (B C.) of 1869 is bind- 
ing in a subsequent suit between 
the same parties which raises the 
same question in a different form 


(6) Where an intervenor on his own 


account pleading a deposit in Court 
made under Act VII (B.0.) of 
1869 is made a defendant by the 
Court, his being a defendant does 
not give rise to any equity as 
between the plaintiff and the other 
defendants. ... es 


(6) Where in a suit for rent by the 


suction-purchaser of property sold 
in execution of n money-decree 
defendant admits possession, but 
contends that the property had 
been purchased by himself at a 
sale in execution of a decree 
obtained upona mortgage bond, t.e., 
n money-bond with a clause oreat- 
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e 

ing a charge upon the property ; 
the suit on this bond having been 
commenced after the attachment 
on which the property was sold to 
the plaintiff, but being in pendency 
when plaintiff purchased ius 


(7) In a suit for arrears of rent where 


plaintiff fails to make out his claim 
to bhowlee rent, and the first 
Court finding that there was'evi- 
dence of a commutation, dismisses 
the suit with a reservation of 
plaintiff's right to sue again for, 
nugdee rent, and the Lower Appel- 
Inte Court finding that the 
defendant admits owing rent in 
money decrees the claim to the 
extent of the admission, HELD that 
the Lower Appellate Court was 
right, and that the reservation of 
right by the firat Court was of 
doubtful operation ie sas 

See Full Bench Rulings (5) 

See Jurisdiction (1) (15) 

See Special Appeal (2) 


REPRESENTATIVE. 


See Execution (2) 


RES JUDICATA. 
(1) Where certain land of g turuf sold 


by B to J is attached ona decree, 
and J fails in his suit against the 
auction-purchaser, and the latter 
subsequently buying tho rest of 
the talook from B, sues B for 
possession, and J enters as defend- 
ant under Act VIII of 1859 
s. 73: Herp that the subjects 
of the two suits are not the same, 
ond J’s former suit does not 
deprive him of his right to a fresh 
and independent P pee iu the 
present case : 

Hero that the former judgment 
is not an adjudication of the cause 
in the latter suit, and is not con- 
clusive evidence - se 


(2) A sut dismissed on account ot 


misjoinder or multifariousness, 
cannot be said to have been heard 
and determined within the meaning 
of Act VIII of 1859 s3. 2 


(3) A suit is not barred by Act VIT 


of 1859 s. 2, by reason of a 
rior suit decided against plaintiff's 
ther while plaintiff was a minor 
in which the father was sued in 
his personal capacity, the plaintiff 
being no party 


(4) A cause of*action not put in isetfe 


and directly determined in a for- 
mer judgment, cannot be said to 


_ have been heard and determined : 
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Res Juprcara.—( Continued. ) $ 

. any observation or opinion irfci- 
Š dentally expressed is not a finding 
on the issue so as to make that 
judgment a determination of the 
: cause of action within the mean- 

‘ ing of Act VIII of 1859 8.2 ... 
(5) The dismissal of a suit because all 
the proper parties have not been 
joined in it, 13 not a decision on 
the merits within the meaning of 
Act VIII of 1859.2... ove 

See Rent-Suit (4) 


Resumprion,. 


Page. 


189 


See Privy Council Rulings (13) 


REVERSIONARY RIGHTS. 


Plaintiff suing to set aside the sale 
of property belonging to a reli- 
gious endowment, has no right to 
gue the purchaser of the property 
unless he could show he had a 
right in the property, and that the 
conveyance on which he sued did 
not pass to him any right, present 
or reversionary ... sre sive 

See Religious Endowment (1) 


Raversion wns. 


(1) Where in a suit for a declaration 
that plaintifs are the reversionary 
heirs of one G. T., and that the 
act of his widow in relinquishing 
certain land is not binding ‘on 
them, the defendant who had taken 
possession claimed to be preferen- 
tial heir, the High Court remanded 
the case with a view to find out 
who is the reversionary heir. If 
the plaintiffs are the heirs, to find 
whether the widow's act is binding 
on them; and if not binding, then 

* to give them a declaratory decree 

(2) The principle that ‘any person 
having rights in property, whether 
present or contingent, is entitled 
to come into a Court of equity to 
complain of any attempt by per- 
sons, having no authority to do so, 
to deal with the property in a 
mode which may ultimately harm 
him in the matter of his title, is 
only acted upon when the mere 


lapse of time is of itself likely to , 


render the plaintiff less able then 

he is at present to meet the diffi- 
culty eee see e 

(3) Quære. — Where property in the 
immediate possession of 2 Hindoo 
widow is conveyed away by parties 

‘e having no right to it, have not the 
e— aright ‘to ask for a declara- 
tory decree to the offegt that as 
against ultimate heirs, the posses- 


54 


430 


7 
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Revarsioners.—( Continued. ) 


sion of the trespassers and others 
should be considered as the pos- 
session of the widow? ... i 
See Cause of Action (3) 
See Hindoo Widow (1) 


Riant or FISHERY. 


A party owning the —— in‘a river 
from the time of the perma- 
nent settlement, may exercise the 
right in the open channels, as also | 
in all closing or closed channels 
up to the time when they are 


finally closed at both ends ve QT 


Rieutr or Occupancy. 


See Act VIII (B.C.) of 
1869 (8) 

See Ejectment (2) 

Ses Possession (8) 


Ricut or PARTIES. 


The parties toa suit being tried in 
a Court of firat instance have a 
right to insist on all the advanta- 
ges of a public hearing of the 
whole case ‘before the Judge who 
is judicially to determine the 
matter in dispute between them... 


RIGHT oF PROPERTY. 


Wild animals are the property ofa 
man while they continue in his 
keeping or actual possession ; oy if 
on making their escape they are 
instantly pursued by their owner, 
during such pursuit they remain 


his property ... tee | T6 


RıcmT oF Suit. 


` (1) A person whose right to repre- 
sent the nominal plaintiff is chal- 
lenged by the defendant, must 
prove that he is authorized to 
sue as he does, and must bring 
into Court the primary evidence 


in his possession . vee 30 


(2) Where the party seeking to 
recover money realized un er a 
decree which is set aside, is not a 


. party to the original decree, he is 


not restricted to the Court exe- 
cuting the decree. but is at liberty 
to seek his remedy in a separate 
suit... one aes tee 
(3) If an obligor fraudulently with- 
holds delivery of a bond which 
has been executed within a reason- 
able time after receipt of the 
money, the obligee has a right to 
sue for the ret of the money 
before the time fixed for payment: 443 
See Act XI of 1859 (1) 
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See Damages (2) 
See Execution 9) 


G See Full Bench Rulings (2) 


See Reversioner (2) 


Rear or War. 


The fact of the public having a 
—— over property sought to be 
divided is not a reason in law 
against such division ... so 

See Onus Probandi (3) 


Rranut ro SETTLEMENT. 
See Full Bench Rulings (10) 


z 


S. 


SALE. 


(1) The — of a putnee talook for 
arrenrs of rent without the notice 
` required by Reg. VIIL of 1819 , 
is informal and can be set aside 
notwithstanding the bona fides 
of the purchaser ... aoe Saji 
_ (2) The purchaser of a tenure at a 
- for arrears of rent is liable 
for rent from the date on which 
the was confirmed ... g 
See Acquiescence (1) i 
Ses Full Bench Rulings (4) 
See Usufruciuary Mortgage (1) 








Secunrry-Bonp. 
See Execution (4) 


` SEPARATION OP SHARES. 


Where a shareholder’ applies to have 
. hig interest separately recorded 


Page 


152 


252 


367 


in the books of the Collectorate, = 


the Collector has no authority to 
vary the share specified in the 


application one ; . 253 


Servos oF PROCESS. 


Under Act VIII of 1859 s. 55, 
there is no proper unless 
the defendant is actually dwelling 
in the house upon which the sum- 
mons is fixed and cannot after 





; See Jurisdiction (16) 


SETTLEMENT OFFICER. 

“A must record in the jumma- 
bundee the existing rights of 
cultivators and cannot impose an 
enhanéed rent without notice on 





‘ - those entitled, The entry of a 


diligent search be found... «242 
See Procedure (5) 
Ser-orr.. À SS: 
See Limitation (2) 
, SETTLEMENT. 
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BETTLEMEN® Orricer.— ( Continued.) 


higher rate in spite of protest, 
does not conclude the tenants from 
pleading non-liability ... a 


Swart Cause Court. 


Where a Deputy Collector’ calls on n 
— to attach the right and inter- 
est of a judgment-creditor, and 
the Judge entertaining doubts 
es to the validity of the attach- 
ment refers the question to the 

High Court, meLD that there is 
no authority for making or enter- 
taining the reference, which doef 
not arise either under Act XI of 
1865 s. 22 or under Act X of 1867 


See Act XI of 1865 (1) - 
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376 


See Jurisdiction (1)(10) (11) (14) (15) 


. Seo Liability (2) 
See Reg. XX VII of 1793 (1) 


SPECIAL APPEAL. 


(1) Where the High Court finds in-— 
that the material defects in the 
investigation of a case by the 
Court below has produced error 
in the decision on the merits, it 
remands the case for re-trial _... 

(2) No —— lies from a Judge's deci- 
sion remanding for re-trial a rent 

. suit in which plaintiff claims land 

under a deed of absolute sale and 
defendant urges that he is the 
beneficial owner, plaintiff's vendor 
being his benameedar, and which 
suit the first Court dismisses on 
the ground that neither plaintiff 
nor his vendor has been in posses- 
sion ... ze ae ee “ 

See Appellate Court (2) 

See Evidence (4) 

See Issues (2) 

See Limitation (10) 

See Remand (2) 


SPECIFIO PERFORMANOR. 


See Contract (1) 
See Misjomder (1) 
See Parties (1) 


Stamp. 
Where an appeal had not been 
` yalued on the whole claim, but 
only with reference to the particu- 

lar interests of the appellants, but 

the difference was not Inge, the 
lligh Court in special appeal 

_ directed that the case should pro- 
ceed in the Lower Appellate 
Court upbdn the appellants pafing 

in the amount of difference 
dutys.. 
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NUBROGATION, 
e See Surety (1) 


Spccession. 
See Joint Hindoo Family (2) 


See Onus Probandi (4) 
Seg Privy Council Rulings (3) 


SupRas. 
See Full Bench Rulings (8) 


SUIT nr Co-SHaner. ; 
See Full Bench Rulings (1) 


Surety. 


Applying the law of England and 
PP Seotland and the general law of 
Europe to this country, and show- 

ing ae relation in which the —— 
who has paid off the debt of his 


piincipal, stands to the principal . 


creditor” sa oes ` 


SURPLUS PROCEEDS. 


Where an execution-sale had taken 
place, the second attaching credi- 
tor and others are equally entitled 
under Act VIII of 1859 s. 
271 to a rateable distribution of 





the ; only the first attuching 
creditor having a right to have his 
‘claim satisfied in full He sue 
s T: 
‘TENANCY. 


(1) A party in possession and receiving 
from the occupant ryot the entire 
rent payable for the land, has a 
right to claim rent from the ryot 
ag his personal tenant apart from 
any title to the property aes 

(2)-Where a tenant has not any 
gozashta right, or any right either of 
occupancy or fixed rent, his 
may be determined at any time by 
reasonable notice. Tho landlord's 
right to turn him out does not 
depend on whether the tenant hag 
executed a kubuleeut for a limited 
term to the landlord’s predecessor 

See Full Bench Rulings (3) 





TESTATOR. 


To entitle an executor to a probate, 
the signature of the must be 
that of a conscious person, and not 
the result of a mere mechanical 
movement of the hand... 





e 
THAEBU8T PROCEEDINGS. 
See Jurisdiction (4) , 


347 


“194 


153 


268 


84 


TITLE. 


(1) A party failing in a possessory 


action under Act XIV of 1869 
8. 15 is bound to prove his — ,,, 


(2) In a suit to recover possession and 


mesne profits of land claimed as 
part of an estate belonging to 
plaintiff and his ancestors by the 
—— under which the estate was 
held, where the Lower Court makes 
Government a party, and concludes 
that plaintiff is estopped by the 
conduct of his father who repeat- 
edly took from Government a farm 
of the villages in question after 
they had been declared not to be 
a portion of the estate .,. 


See Cause of Action (8) 


TEANSFER or DECREES, 


A transferreo merely occupies the 


position of the transferror relative 
to the judgment-debtora, and takes 
tho decree subject to the same 
rights of set-off as those under 
which it was held by the transferror 


See Jurisdiction (6) 


TRUSTEE. 


Where property is vested ina person 


partly for charitable purposes 
and partly for the benefit of 
others, and le is bound to use it 
for such purposes and not for his 
own advantage, he is a—— within 
the meaning of Act XIV of 1859 
8. 2 see ose ae ae 


U. 


Unpxue-Tanves. 


s’ 


Under the strict provisions of s. 16 


Act VII (B C.) of 1865 no sanc- 
tion of a zemiudar will avail unless 
the right is vested in the holder 
of the — by the written engage- 
ment under which the —— was 
created, or by tho subsequent 
written authority of the person 
who created it, or his representa- 
tives... s. one 


Usuraucruary Morrasar. 


(1) Ausufructuary mortgagee having no 


power of sale under his lease, 
cannot give a third party power of 
sole. He can only assign his rights 
and remedies against the mortga- 

or, and these cannot be pursued 
1n a suit to which the mortgagor is 
no party one vo ane 
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Usurrvcrvany Morreace.+—( Continued. ) 


(2) Where a mortgagee is deprived by. 


dilavion of land over which he 
holds an usufructuary lease, he has 


n 1ight, unless the terms of the - 


lease are very special to call upon 
the lessor for the mapeig balance 
of the loan... ene 


[au 


\ 


vV. 
` ` 
Variation, 
. ‘See Written Contract (1) 
W. 
Wivow. : 


See Act XX VII of 1860 (2) 
See Reversioners (1) 


Wu. 

i i Parties in -possession under a ——, 

N ie. a voluntary transfer, are not 

thereby bound to pay the debts 
s _ of tie factae bolder aC oss 
\ See Procedure (8) 
` -See Testator 7) 
WITEDEAWAL. 


(1) A plaintif cannot be permitted to 
withdraw with liberty to bring a 
fresh suit after issues have been 
joined, and he has failed to pro- 
duce evidence to support his ila 


226 


155 
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Wirnprawit.—( Continued. ) 


(2) Where an arbitration award is about 
tobepronounced anda party with- , 
draws on the ground that the arbi- 
trator is entering into foreign 
matters and that a minor ix likely 
to be interested who will not be 
bound, the grounds do not con- 
stitute a good cause for —— s. 395 


\VITNESSES. 
See Petition (1) 


Warrren Contract. 
To establish a variation in, a ie 
it must be distinctly pleaded and 
Hii when and how it took place, 
ee fact of a kubuleeut not being 
ently enforced, does not 
iaka away the lessor’s right to 
enforce it ss . 36 





Z. 


ZUBR-I-PESHQGEEB LEASE. 


(1) Plaintiff suing on a zur-i-peshgee 
mortgage of certain mouzabs, does 
not seek to recover the money 
from the property which is the 
subject of tle ——, but only & 
money decree, and the Judge is 
wrong in decreeing the property 
mortgaged ees 
(2) Where alessee makes default in pay- 
mont of rent, and the lessor under 
the terms of the —— has a right 
to take seer possession, but sues 
to have the lease cancelled with- 
out praying for the defendant's 
ejectment, his omission to sue for 
ee ectment does not deprive him of 
the right to have the lease can- 
- celled sas ws oe 49 
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See Municipal Commissioner 

(1) 

See Sessions Judge (4) (5 
Section 297. See Jury (2) Om 
Section 327. See Witness (1) (2) 
Section 439. See Previous Conviction (1) 
Section 472. See Sessvons Judge (2) (3) ` 
Section 489. See Recognizance. 
Section 491. See Breach of the Peace (1) (2) 

(4) 

See Possession (1) 
Section 518. See Haut (1) (2) 

See High Court (6) 

See Obstruction (2) 
Section 521. See Nuisance (1) (2) 

See Obstruction (1) (2) 
Section 523. See Jury (1) (8) (4) 
Section 525. See Nuisance (2) 
Section 526. See Obstruction (1) 
Section 628. See Nuisanae (2) 
Section 580. See Breach of the Peace (4) 


(5) 
See High Court'(7) (10) 


Section 538. See Local Enquiry. 





ADJOURNMENT. 
See Evidence (4) 
ADULTERY. 
_ (1) In a case of , sexual intercourse 


must be proved; the sexual inter- 
course required for being the 
same identical thing as the sexual 
intercourse required for rape... 

(2) It is not necessary that there should 
© be direct evidence ofan act of- 5 
Aor that the adulterer should know 
whose wife the woman ig, provided 

he knew she was a married woman. 
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ALTERNATIVE CHARGE. 


See Full Bench Rulings (2) 


ATTEMPT, 


Section 75 of the Penal Code is 


restricted to offences under Chap- 
ters XII and XVII of the Code 
of Criminal Procedure when the 
term of imprisonment awardable 
is three, years’ imprisonment and 
upwards, and does not refer to 
on — to commit any of those 
offences, nor’ can any case be 
brought within it merely because 
the punishment that may be given 
for it extends to three years and 
upwards oes eos en 


B 


BexncH or MAGISTRATES. 


Where a have before it materials 
which are sufficient in law to sup- 
p a conviction, the High Court 

as no authority to disturb it 
See Breach of the Peace (3) 
See High Court (9) 





BREACH OP THE PEACH. 


(1) To constitute a proper foundation 
for an order under s. 491 of the 
Code of Criminal Procedure, it 
is necessary that the Magistrate 
should adjudicate upon legal evi- 
dence before him that the person 
against whom the order is made ig 
likely to commit , and the 
Magistrate should give notice to 
the party who is to be affected 
by the order of the particular 
conduct on his part which is com- 





lained of ... wee D 

(2) Where such notice was given, and 
the ground of complaint to which 
such notice had reference was- 
found by the Magistrate to be 
unfounded, it was held that the 
Magistrate could not proceed to 
adjudicate that an entirely different 
eronnd existed upon which it was 
likely that the party charged 
would commit a —— eee 
A Bench of Magistrates, whether 
empowered under s. 224 or 225, 
cannot try a case of —— or any 
offence except those mentioned in 
as. 222 and 225, Code of Criminal 
Procedure... ane tes 
(4) A Police report is, under Act X of 

1872 s. 530, explanation, sufficient 

information on which a Magistrate 

mny take action jn a case of appre- 

hended —— under s. 491 of that 

ACt ove ote e.b- see 


(3) 


—__—<$ ir? 


57 
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Breaca or tas Pzaon.—( Continued. ) 
(5) In a case of dispute regarding land 
ofa considerable area in which both 
parties contended that they held 
- possession of the area through the 
means of ryots, it was held that 
the Magistrate, instead of making 
an order ander s. 530 of the Code 
of Criminal Procedure that the 
land should remain in the posses- 
sion of one of the parties until 
the decision of a competent Civil 
Court, should have proceeded to 
consider the question which party 
was in possession of the constituent 
portions of the land, piece by 
piece, by the hands of his ryots ... 55 
See High Court (7) 
See Possession. 
See Recognizunce. 


: Cc f 
CERTIFICATE. 
See Evidence (1) 


CHARGE. 
See Previous Conviotion (1) 


CHEATING. 


A misrepresentation by false descrip- 
tion of one’s position in hfe falls 
under the heading of , and not. 
under that of forgery. Where, 
therefore, a document purported 
to have beem signed by G. L. 

utwaree, and it- was said that 
it was signed by G. L., but ata 
time when G. L. was not a put- 

, waree, it was held that the docu- 
ment was not a forgery within 
s. 464 of the Penal Code ew A 

See Sessions. Judge (5) 





Civiu SURGEON. 
See Abetment (2) 


Cong OF RIMINAL PROCEDURE. 


See Act X of 1872. 


COMMITMENT. 
See Sessions Judge (2) (3) (4) (5) 


s 
COMPLAINANT. , 


See Procedure (4) (5) 
COMPLAINT. 
Í See Procedure (1) (6) 


Conression. 
See Accomplice (1) (2) 
See Evidence (1) (8) (5) ` 
Consrigacy. s 
See Abetment (4) 


ConvIoTED Penson. 
. See Criminal Proceedings (1) 


CONVICTION. 
See Procedure (3) 


CORROBORATION. 
See Evidence (6) (7) 


CRIMINAL INTIMIDATION, 
See Jurisdiction (8) 


CRIAMNAL MISAPPROPRIATION. 
See Full Bench Rulings (1) * 


CRIMINAL PROCEEDINGA 


There is no rule that a convicted 
person cannot institute —— ... 


Cross- Ex AMINATION. 
See Witness (2) (4) 


CULPABLE HOoĒIcIDE. 
See High Court (8) 


D 
Dacorry. 
See Jurisdiction (1) 
See Procedure (6) 
DISOBEDIENCE oF ORDER. 
See Nuisance (2) 


E 
Enquiry. 
See Procedure (1) 
Error. 
See Jurisdiction (4) 
EVIDENCE. ‘ 


(1) The confession of a witness in the 
shape of a former deposition can 
be used as against a pri- 
soner only on the condition 
prescribed by s. 249, Code of 
Criminal Procedure; that is, it 
must have been duly taken by the 
committing officer in the presence 
of the person against whom it is to 
be used. The certificato of the 
Magistrate appended to such 
confession, in order to afford prema 
facie evidence under s. 80 of the 
Evidence Act of the circumstances 
mentioned in it relative to the 
taking of the statement, ought to 
give the facts necessary to render 
the deposition admissible under 
the s°249 vee nes 
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Byrpente.—( Continued. ) : 
(2) Where the only —— for the prose- 


cution was that of witnesses whom 
the Judicial Commissioner con- 
sidered unworthy of belief, it was 
held that the prisoners, who were 
charged with rioting, ought not to 
have nary pee on the state- 
ments of the opposite party who 
were also charged with iing 
such statements not being —— 
against the accused in this case ... 


(3) Statements made by one set of 


(4) Before a Sessions J 


prisoners criminating another set 
of prisoners when each individual 
prisoner made a case for himself 
on which he was free from any 
criminal offence, ought not to be 
taken into consideration under 
8. 30 of the Evidence Act against 
the prisoners of the second set, 
when the two sets, although tried 
together, were tried upon totally 
different charges 


: ndge can, under 
s. 83 Act I of 1872, admit the 
depositions of witnesses given in a 
former judicial proceeding as 
before him instead of and 1n place of 
the oral depositions of the witness- 
es themselves, it ought to appear 
that the presence of the witnesses 
could not be obtained without an 
amount of delay or expense which 
the Court considers unreasonable ; 
and if there ia nothing of a special 
nature to stand in the way, the 
ease should be adjourned to the 
next sessions to procure the 
attendance of the witnesses... 





(5) Act I of 1872 s. 30, which makes 


the confession of one prisoner 
ainst persons other than 
the man who made the confeasion, 
applies only to cases in which the 
confession is made by a prisoner 
tried at the same time with the 
accused person against whom the 
confession is oe s : 


(6) Hein, on a consideration of the 


Indian Evidence Act I of 1872 
B. 114, that the Legislature intend- 
ed to lay down as a maxim or rule 
of —— that the tegtimony of an 
accomplice is unworthy of credit, 
go far as it implicates an accused 
person, unless it is corroborated 
in material particulars in respect 
to that person ; and it is the duty 
of a Oourt which has to deal with 
an accomplice’s testimony to con- 
sider whether this maxim applies 


io exclude that testhnony or not, 


and in n case tried by Jury, to 
draw the attention of the Jury to 


Page. . 


bad 

Evipencr.—( Continued. ) í 
the principles relative to th 
reception of an gecomplice’s 
testimony a. 


(7) A Judge should charge the jury 


that the mere confessions of 
prisoners tried simultaneously with 
the acouaed for the same offence, 
which are in a very qualified 
manner made operative as —~ by 
Act I of 1872 8. 80, are only to 
be rated as —— of a defective 
character, and that they require 
especially careful scrutiny before 
they can be safely relied on „e 

See High Court (3) (4) 

See Local Enquiry (1) 

Sce Oath (1) 

See Sessions Judge (6) 

See Witness (1) (2) (3) 


t F 
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65 


See Full Bench Rulings (Z) 
See Sessions Judge (3) 


Forasry. 


See Cheating. 


FRAUDULENT TRANSFER oF Peorsrry. 


The offence which s. 424 of the Penal > 


Code contemplates is such a con- 
cealment or removal of property 
from the place where the property 
is deposited, as can be eonsidered 


fraudulent, whether the fraud is ` 


intended to be practised on credi- 
tors or partners, Case in 15 
W. R., Cr., 61, distinguished 


Foru Benca Rurinas. 
(1) A partner who dishonestly misap- 


(2) 


propriates or converts to his own 
use, or dishonestly uses or disposes 
of any of the partnership property 
which he is entrusted with or has 


' dominion over, is guilty of crimi- 


nal misappropriation under s. 405 
of the Penal Code .…… os 
Held by the majority (Jackson, J., 
dissenting) that a charge framed 
on the model given in Schedule III 
of the Code of Criminal Procedure 
charging the accused upon two 
charges with having made contra- 
dictory statements in the course of 
Poon ee under s. 193, 
Penal Code, is a good charge, 
and that (Phear and Jackson, JJ., 
dissenting) the Court or Jury, if 
convicting, need not by direct 
evidence find which of the two 
statements is folse;—all tha! is 


69 


69 


10 


59 
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Page. 


Furt Bason Ruitnas.—( Continued.) 


necessary being that the Court or 


Jury should find that the allega- 


tions made in the charge are 
proved ove en ove 


Fourrass Eviwsncs. 


1 
Ganna Act. 


See Procedure (3) 


(e; 


(1) The notification which the Govern- 


ment is empowered to issue under 

8. 2 of the — II (B O.) of 1867, 

should specify the limits of any 

town to which it is intended the 

Act should apply, and must be 
ublished in three consecutive 
azettes ase 


(2) Where a first notification which 


extended the Act to a town with 
specification of limits to which 
it was intended to be applied, 
was published only once, and a 
subsequent notification published 
three times extended the Act to 
the town without specifying the 
limits to which the Act was to 
apply, it was held that the subse- 
quent notifications were not suffi- 
cient, but that that did not prevent 
the operation of the Act in places 
which were shown to be un- 
doubtedly within the town accord- 


ing to its ordinary designation ... ` 


Gazerta. 


Havr. 


See Gaming Act, 


H 


(1) The operation of s. 618, Code of 


(2) Where a 


Criminal Procedure, is confined to 
cases where, in the opinion of the 
Magistrate, the delay which would 
be caused by adopting a different 
procedure Bom that specified in 
the explanation to that section 
would “occasion a greater evil 
than that suffered by the person 
upon whom the order is made, or 
would defeat the intention of this 
(the 39th) Chapter” .., ene 
agistrate, without hear- 
ing the petitioner or giving him an 
opportunity of being heard, and 
simply upon the foundation of n 
Police officer’s report, directed 
the ‘petitioner to abstain from 
holding a —— upon his land ona 
certain day, because another party 
had long beeh accustomed to hold 
a —— upon his land adjacent to the 


72 


23 


23 


bg 


26 


Haan CONSTABLE. 


Haut.—( Continued. ) 


etitioner’s —— on the day foèlow- 
ing that in which the petitioner 
held his ——, it was held that his 
order passed under 8. 518 was ultra 
mres, the Police officer’s report 
being vague and insuffigient, and a 
private interest of this kind not 
affording a ground for making an 
order under s. 518, or any other 
order under the Criminal Proce- 
dure Code... on ons 

See High Court (6) 


See Abetmeni (8) 


Hian Court. 
(1) In a case in which the accused was 


tried on charges of murder, culpa- 
ble homicide, and causing grievous 
hurt, the Jury acquitted him of 
murder, but convicted him on the 
other counts. This verdict was 
recorded by the Sessions Judge, 
who then, in accordance with 
s. 263, Code of Criminal Pro- 


_cedure, questioned the Jury as 


to the grounds for their verdict, 
ond the Jury eventually intimated 
their willingness to convict of mur- 
der. The ions Judge differed 
from the lst verdict of the Jury, 
bnt as he had recorded the Ist 
verdict, he doubted whether he 
could accept the 2nd verdict, 
and referred the case to the —~— 
under the s. 263: 


Hero, that s. 263 did not apply 
to such a case as this. There 
could be no verdict delivered and 
no verdict finally recorded until 
the last of the questions put by 
the Sessions Judge to the Jury 
was answered; and as it appeared 
from the answers of the Jury 
that their findings of facts dis- 
closed that the verdict ought 
to have been one of guilty on the 
charge of murder, the Sessions 
Judge should have entered the 
verdict of the Jury as the ver- 
diot of guilty of murder. The 
case was accordingly returned to 
the Seasions Judge to enable him 
to do that and to pass such sen- 
tence as the law directed 


(2) In a case referred under s. 263 





Act X of 1872 the declined 
to interfere with a verdict of a 
Jury from which the Sessions 
Saige difagreed, as the verdfet 
was not clearly and patently wrong 
and unsustainable on the evidence 


Page. 
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Hias Court.—( Continued. ) 2 
(3) Phe —— declined on appeal, to 


receive evidence which was avail- 
able at the trial below, when the 
prisoner deliberately elected not 
to give evidence in reply to the 
case made against him... 


s.. 


(4) Per Markby, J.—It is not the 


duty of the —— in appeal to try a 
prisoner de novo upon the record- 
ed depositions: the Court is bound, 


. in forming its conclusions as to 


the credibility of the witnesses, 
to attach great weight to the opi- 
nion which the Judge who heard 
them ‘has expressed upon that 
matter 


(5) Harp ona reference under B. 296 


‘Act X of 1872, that the —— has 
no power to set aside an order of 
acquittal even where a Deputy 
Magistrate acts illegally and ac- 


he powers of dealing with cases 


ie the prisoner improperly... 
(8) 





coming before the under ss. 
294, 205, 296, are only such as are 
declared in s. 297, under which 
section the Court can only deal 
with errors in judicial proceedings. 
An order by a Magistrate, under 
s. 518, Code of Criminal Procedure, 
upon information and without any 
formal enquiry or taking of evi- 
dence, prohibiting a person from 
re-opening à haut, is not a judi- 
cial proceeding 


(7) An order passed by an Assistant 


Magistrate in a case of breach of 
the peace, under s. 530 of the 
Code of Criminal Procedure, was 
referred to the by the Sessions 
Judge with a recommendation 
that the order should be set aside 
on certain 
want of jurisdiction in the Assis- 
tant Magistrate not being one of 
the grounds. The Division Bench, 





before whom that reference came, - 


declined to interfere with the 
order. It was beld by another 
Division Bench, before whom the 
matter was subsequently brought 
on motion, that they were not 
debarred from entering into the 
question of the want of jurisdic- 
tion; and as the effect of the 
Assistant Magistrate's order was 
to prejudice one of the parties, 
the order, which was admittedly 
without jurisdiction, was set aside 


(8) Under s. 280 of the Code of Cri- 


minal Procedure, the —— altered 
the conviction in this case from 


* gulpable homicide into one’ for 


murder, and enhanced the sentence 
accordingly ss : 


Puge. 


A 


Hiau Court.—( Continued.) ` 
(9) The —— declined to interfere with 


13 


(10) The —— declined under 


13 


ar} UD 


22 


a conviction by a Bench of Magis- 
trates which appeared good, on 
the statement of the Magistrate 
that the case was one in which 
the Bench had no jurisdiction 
according to rules prepared by the 
Magistrate and approved of by the 
Local Government, which rules 
were not before the — see 
Act 
X of 1872 8. 70 to interfere with 
an order in a case under s. 530, 
in which the objection as to 
jurisdiction was not seriously taken 
in the Court below, and im which 
the petitioner fniled in his appli- 
cation to the to show that 





he had been in any way pre- 


judiced ove ssi “2s 
er Ainslie, J.—The power given 
to the —— under ss. 294, and 
297, Code of Criminal Procedure, 
of enquiring into the regularity 
of proceedings and setting aside 
roceedings which are irregular, 
is a limited one, and is to be 
applied only in cases in which it 
appears that there had been a 
material error in such judicial 
proceedings; and in considering 
what a material error is, the Court 
is bound to be guided by the 
other parts of the Code, such as 
ss. 70, 283, and 297. ... 
See Bench of Magistrates. 
See Jury (2) 
See Municipal Commissioner, 


een 


I 


ILLeGALITY. 


grounds stated, the . 


See Municipal Commissioner. 


TNVESTIGATION. 


See Jurisdiction (2) 


[RREGULARITY. 


See High Court (11) 
See Jurisdiction (2) (4) 


J 


pO RNEY. 


See Jurisdiction (8) (4) 


JUDICIAL Procerpina. : 


See High Court (6) . 


32 | JURISDICTION. 


G) 


39 | 


A Magistrate has no —— to convict 
in a ense in which the accused is 
charged, under s. 211 of the Penal 
Oode, with having falsely instituted 
a criminal charge of the offence 
of dacoity 
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Juntaproriow.—( Continued. ) 
(2) Under s. 70 of the Uode of Criminal 


Procedure, no sentence or order of . 


a Criminal Court is liable to be set 
aside merely on the ground that 
the investigation, inquiry. or trial 
was held in a wrong district or 
sessions division, unless it is 
proved, or appears, that the 
accused person was actually 
prejudiced in his defence an 


(8) Where an offence of criminal inti- 


(4) 


JURY. 


midation under s. 503, Penal Code, 
was said to have been committed 
during a journey by railway from 
Bombay to Calcutta, it was held 
that the Magistrate of Howrah 


-had no jurisdiction to entertain the 


charge, as the offence had not been 
committed within the actual terri- 
torial limits of his ordinary 4 
and further, that the case did not 
fall within s. 67 of the Code of 
Criminal Procedure, that Section 
(Illustration A) giving —— to the 
Jocal tribunal at the place where 
the complainant or the offender 
first stops or breaks his journey: 
such jourhey must be a continuous 
journey from one terminus to 
another E si ose 
S. 70 of the Code of Criminal 
Procedure contemplates such an 
error only of —— as may arise from 
a case being tried in one district 
or sessions division of a province, 
where it ought properly to have 
been tried in the neighbouri 

district or sessions division ; ahd 
does not apply to cases ın which the 
right local —— is a foreign to 
the Court which has power to order 








_ a new trial, and which lies entirely 


outside the province to which the 
local division or district belongs 
in which the charge was actually 
entertained ave 

See Haut (2) 


46 


66 


66 


See High Court (7) (9) (10) (11) 


` See Procedure (3) 


(1) A Magistrate, acting under Act X 


of 1872 a. 528, should exercise 
his own independent discretion in 
selecting the members of the ——, 
and the persons sọ selected by 
him should not be nominees of 
the party interested in uphold- 
ing the Magistrate's order 


(2) In this case the High Court, sitting 


as a Conrt of Revision under 
s. 297, Act X of 1872, set aside 
the order of the Magistrate ap- 
pointing to the —— persons who 


a 


Juny.—( Coptinued. ) 


had been appointed by the ®”op- 
posite party, as it held that the 
error of procedure was a material 
one, inasmuch as the merits of 
the case had been thereby affected 


(3) Wherea—— appointed by a Magis- 


trate under s. 628, Code of Crimi- 
nal Procedure, had fully enter- 
tained and considered the matter 
submitted to it, and the individual 
members of the —— had given in 
their opinion to the foreman to re- 
port to the Magistrate, and the 


only delay was in the foreman’s * 
m 


ing the report, it was held that 
the Magistrate could not appoint a 
second —— to consider the matter 
afresh, but ought to have acted on 
the report of the first- which 
had been given in before he made 
his final order in the matter s 





(4) In a case in which a Magistrate 


ordered a person either to remove 
an obstruction to a path leading 
to a road or to show cause why 
such order.should not be enforced, 
and in which subsequently the 
Magistrate, on the application of 
the party charged, appointed a —— 
under s. 523 of the Code of Cri- 
minal Procedure, it was held that 
the question the ——- should have 
been told to try was the question 
whether the first order of the Ma- 
gistrate was reasonable and proper, 
and for that purpose to consider 
whether there was a bond fide 
uestion between the parties as to 

the right of way over this parti- 
cular piece of land... 5i 

See Evidence (7) 

See High Court (1) (2) 

See Previous Conviction (2) 

See Sessions Judge (1) 


L 


LawruL Custopy. 


See Rescue. 


Locan Hneuiryr. 
When a ——under s. 533 of the Code 


of Criminal Procedure is institut- 
ed, it becomes part of the pro- 
ee in the case, and the party 
affected by it ig entitled to be ac- 
quainted with the results of it, and 
to have an opportunity of rebut- 
ting the °deputed Magistrat@s 
report if he thinks necessary” so 
to dos as sis ses 
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Magistrate. . 
a , See Jurisdiction (1) 
See Jury (1) (2) (8) 
See Mookhtar. 
Miscuier. 


In a case in which the accused was 
charged with having cut and carried 
away bamboos the right to which 
was disputed, it was held that he 
could not be convicted of —— 
under s. 426 of the Penal Code ... 


Mooxurar, 


A Magistrate has no power to suspend 
a — under Act XX of 1865 . 


Mounictpat COMMISSIONER, 


The High Court declined to interfere, 
. under s. 296, Act X of 1872, with 
the order of a ——- who was the 
editor òf a newspaper, who had, 
prior to the disposal of the case, 
made very strong remarks on the 
case in the newspaper of which he 
was editor, holding that there was 
nothing ee in his order ; though 
he would have exercised a wise 
discretion if he had refused to sit 
as one of the Commissioners in the 
case vee 


Mozer. 


See High Court (8) 
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N 
Norica, 
See Braach of the Peace (1) (2) 
NOTIFICATION. 
See Gaming Act 
Nvusancs. ' ' 


(1) An order by a Magistrate under 
s. 521, Act X of 1872, for the 
removal of a —— does not become 
absolute until an opportunity is 

iven to the persons affected by 
it to show cause why the order 
should not be carried into effect... 
No order can be made under s. 528 
of the Code unless there is ope 
nent er or fear of inj o 
a a Sa to the public lively 
ed in the case; and where a 
Magistrate, who had made an order 
under s. 521, subsequently direct- 
ed further inquiry to be made, it 
was held that he must be consi- 
dered to have abandoned his pro- 
ceedings under s. 528, and that he 
should have proceeded under 
e 8. 625, instead of fining the party 

eharged under s. 188 of the Penal 
* Code se Ke ; 
See Obstruction (1) ° 


(2) 
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(0) 
Oars. 


Under Act VI of 1872, s. 5, the omis- 
sion to take any ——, or any other 
irregularity in the form in which 
it is administered, does not invali- 
date the proceedings 


OB8TRUCTION. 


(1) 8. 526, Code of Oriminal Pro- 
cedure, does not enable a Magis- 
trate to make any orders except 
such as are mentioned in s. 521 

| under which he can only deal with 

| an existing —: the Magistrate has 
| no power to direct what is to be 
done in the case of any fature — 


eee sa 


(2) A Magistrate of the 2nd class 
having passed an order under 
pi Act X of 1872 for the removal 
of an , the Magistrate on appe 
held that though the wah Be 
of the subordinate Magistrate wera 
without jurisdiction, he (the Magis- 
trate) was competent under the 
8. 518 to direct the removal of the 

; and he passed an order 

accordingly : 

Hep, that the order of the 
Magistrate under a. 518 was illegal, 
and that he should have Sai E 
under s. 621 and the following 
Sections of the Code ares 

See Jury (1) (4) 
See Nuzsance (1) (2) 


OMISSION TO GIVE ĪNFOEMATION. 
See Police Officer. 








P 
PARTNER. 
See Full Bench Rulings (1) 


PATHWAY. 
See Jury (4) 


Panax Copa. 
See Act XLV of 1860. 


Porros Orricar, 


Herr, that under Act V of 1861 a —— 
is bound tocommunicate informa- 
tion to his superior officer regard- 
E the commission of a riot 
affecting the public peace, and to 
make an entry thereof in the diary 
which he is required by s. 44 of 

` that Act to keep, and that the 
omissjon to give such information 
brings him within the purview of 
8. 177 of the Penal Code n 
See Abetment (3) 
See Breach of the Peace (4) 
See Haut (2) 


ae 
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Possesaron, 
Where a Magistrate found that an order 


of his predecessor made two years 
previously, with regard to —— 
of certain land had not been 
complied with, he enforced the 
order and changed the —— in 

accordance with that order : 
Hero, thet the Magistrate 
ought, under s. 491, Code of 
Criminal Procedure, to have 
maintained the —— which he 
‘found, even if it was inconsist- 
ent with his predecessor's order, 
and that he ought not to have taken 
any steps in the matter, unless 
some one actually in and 
guaranteed —— by that order, came 
to complain to him that his —~ 
was threatened, or that he had 
just been forcibly turned out, and 
asked in pursuance of that’ order 
to be maintained in —— ose 
See Breach of the Peace (5) 





Parviovs CONVICTION. 


(1) The fact of a — should, under Act 


X of 1872 s. 489, be stated in the 
charge, when it is intended to 
prove it for the purpose of 
enhancing punishment ... one 


(2) The question of proof of —— is 


one of fact which ought to go to 
the Jary and must be determined 
by a Jury to ica 

See Attempt. 


see 


PROCRDURE. 
(1) The previous enquiry, provided for 


by s. 146 before a complaint is 
taken up, ought not to be made 
after the accused has been brought 
before the Court under a warrant. 


(2) In a case of several prisoners who 


were tried by a Sessions Court 
consisting of a Judge and Asses- 
sors, the latter convicted them, 
which finding was recorded by the 
Judge. The Judge, however, 
fae giving judgment, and 
eft the district without PE 
his finding or his judgment, an 
the Judge's successor, after consi- 
dering the evidence which had 
been taken before his predecessor, 
convicted and passed sentence on 
the prisoners : 

BLD, that the conviction was 
not valid, and the trial had not 
been completed. The High Court 
accordingly set aside the convic- 
tion and ordered the re-trial of the 
prisoners upon fhe charges upon 
sae they were committed for 
tri si vis oes 


44 


47 
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Proospurn.—f¢ Continued. ) a 
(8) A valid conviction arrived at by a 


aeni who had jurisdiction 
in the matter cannot be set aside, 
simply because, subsequent to the 
trial. and PE E evidence 
has been discovered whith only 
tends to convict the accused of an 
offence other than that for which 
he was convicted tee ‘ae 


(4) It is not irregular in a warrant case 


for a Deputy Magistrate to take 
the evidence of the complainant 
and certain witnesses on behalf of 
the prosecution in the absence of 
the accused. All that the accused 
has a right to expect after the 
charge has been framed is that 
the complainant and witnesses who 
had been examined in his presence 
before the charge was, framed 
should be recalled for the purposes 
of cross-examination ... sae 


(5) It is entirely within the discretion 


of a Magistrate conducting a trial 
in a warrant case to admit evi- 
dence on behalf of either side at 
any stage of the trial, s. 192 Act 
X of 1872 applying to such a case; 
but the, Magistrate, in exercising 
the discretion conferred on him 
by this section, ought to have 
good reason for allowing witnesses 
on the part of the prosecution to 
be interposed in the midst of the 
case of the accused... one 


(6) In this case the charge was origin- 


ally one of dacoity under s. 395, 
Penal Code, and the proceedings 
were first"conducted under Chap- 
ter XVII of the Code of Crimi- 
nal Procedure, but during the 
progress of, the case the charge 
under s. 395 was lost sight of, and 
the accused were put on their de- 
fence ona charge of being mem- 
bers of an unlawful assembly 
under s. 148, Penal Code, and the 

roceedings were continued under 
Chapter VII of the Procedure 
Code in a summary way : 


Hsin, that had the complaint 
been one under s. 143, Penal Code, 
the Magistrate could, under s. 222, 
Code of Criminal Procedure, have 
tried it in a summary manner un- 
der Chapter XVIL; but as the 
complaint was of a charge of 
dacoity under s. 395, the Magis- 
trate had no jurisdiction to try the 
case in a summary manner, bus 
should have enquired into it ina 
regular ‘manner under Chapter 
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8) The offence of intentionally givin 
(3) y a g 





mit a person to the Court of 
Sessions, itis necessary that the 
offence should have been commit- 
ted before the Sessions Court and 
that it be one within the cogni- 
zance of, and triable exclusively 
by, that Court tne ane 


false evidence (s. 193, Penal e), 
not being triabl& exclusively by 
the Sessions Court, is not one in 
which the — can commit 


87 


87 


Sce High Court (3) 
‘ See Procedure (2) 


U 


UNLAWFUL ASSEMBLY. 
' See Procedure (6) 


y 


VrerDicT, ° 


See High Court (1) 
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e ` 
> : 
; Page, Page. ° 
Procepurs.—( Continued, ) e Sessions Jupaz.—( Continued. ) 
"XVII, Code of Criminal Proce- (4) An order of commitment by a —— 
dure fes sue ww. 89 under s. 296 of the Code of Crimi- 
See Haut. nal Procedure is bad in form, if it 
' See High Court (7) does not specify the offence for 
See Jury (1) (3) which ene parties ae be com-’ 
See Nutsance (2) mitted for trial to the Sessions ... 41 
See aie (2) ‘(6) A trial for the offence of cheating is 
See Possession. not aSessions case within the mean- 
ing of 8. 296, nying maaari to j 
ProsEouror. rst portion of the definition o 
See Criminal Proceedings € Sessions case in s. 4 of the Code, 
g$: which must be read as if the word 
“only” followed the words “ tri- 
Puguo SIRANI able by a Court of Session.” 41 
See Abetment (2) © (6) In a case in which the accused was 
See Nuisance (2) , charged with murder, the 
considered the evidence given 
PuNIsHMENT. before him by the witnesses for 
See Abetment (2) the prosecution to be false, but 
See Attempt. nevertheless convicted the accused 
" See Pacis Conviction (1) acting under s, 249 of the Code of 
Criminal Procedure and relyin 
on the evidence which had been 
B iven by the same witnesses 
Recoanizancn. efore the Committin 
No order requiring personal to Hex, that s. 249 did not apply 
' ‘keep the Penes tan be passed under to this case; that the discretion 
Act X of 1872 s. 489, unless the conferred by that section should 
accused has been convicted of bo exercised upon substantial 
rioting or any other offence §.:. 37 materials rightly before the Court 
a reasonably sufficient to guide 
REFERENCH, 2 the ju ent of the Court to the 
. 9 truth of the matter, and not upon 
Reg teh Court t) ) mere speculation ‘or conjecture ; 
Resco and that, under that section, a 
: SNS Judge may base his judgment on 
PE 5 Pag tea oe the evidence given before the 
* ’ > 4 . 
proved that the person whom the Magistrate in the presence of the 
accused are charced with havin accused, when there are special 
rescued was in lawfal eustod ki and particular reasons for consi- 
the timè y 32 dering that evidence.to be honest 
a i 7 and true, and when that evidence 
is to a certain extent corroborated 
8 by independent testimony before 
SESSIONS JUDGE. himself i sae we’ 49 
(1) It is only when it is necessary in See Procedure (2) 
order to ascertain what the ver- 
dict of a Jury really is, that a— T 
is justified under s. 263 in putting Tree 
uestions to the Jury ... see See Whi ; 
(2) Under 8. 472, Code of Criminal PRUE. . 
Procedure, before a —— can com- oT RIAL. 
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WwW 


WARRANT. 


See Procedure (1) (4) (5) 


Wuiprixa. 
A sentence of —— cannot, with refer- 


ence to Act VI of 1864 s. 7, be 
passed on a conviction for theft 
under 8, 379,, Penal Code, as the 
former section only provides for 


` sentences of imprisonment for a 


term not exceeding three years ... 


, Wines. 
(1) 8. 827 of the new Code of Cri- 


minal Procedure, which permits the 
depositions of a —— to be taken in 
the absence of an accused person 
who has absconded, does not apply 
to a deposition taken before the 
new Code was passed ... 


40 
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Wrrrxss.— (Continued. ) 
(2) Under s. 33 of the Evidence Act, 


depositions of an absent ——~are 
only admissible when the prisoner 
has had the right and the oppor- 
tunity to cross-examine 


(8) Where s. 327 does apply; it should 


(4) 


be shown that when the former 
‘deposition was taken the accused 
had ebseconded, and after due 
ursuit could not be arrested... 
nder s. 218 of the Code of Crimi- 
nal Procedure, a Magistrate is not 
competent to refuse to recall the 
——es for the prosecution to be ® 
cross-examined by the accused, 
and it is not necessary for the 
accused to show that he has 
reasonable grounds for his appli- 
cation aa Maas 
See Evidence (2) 
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RULES AND ORDERS OF THE HIGH COURT. 





Civil 0. O. No, 24A.—List of Holidays 
prescribed by the High Court for 
observance in the Subordinate Civil 
Courts ore one ase 

Civil O. O. No, 26.—Iagues instructions for 
the preparation of the Quarterly State- 
ments 4 and B, and the Annual State- 
ment No. 6 ris os EA 

Civil 0. Memo. No. 21.—Circulates Reso- 

,» lation declaring that Pleaders enrolled 
under Act XX of 1865 may hold the 
office of Sub-Registrar of Deeds 

Civil 0. O. No. 1.—Substitutes the Ras 
Poornima for the Dusshora Gunga 
Snan asa holiday in tho Civil Courts 
of Orissa ae K ite 

Criminal 0. O. No. 1.— Draws attention to 

‘the provisions of Act X of 1872 in 
respect of the submission of Criminal 
Appeals s wee te eee 

Civil O. Memo. No. 1.—Circulates revised 
headings to be adopted in the prepar- 
ation of annual Statement B 1 aa 


Civil O. O. No. 2.—Cancels paras. 1 to 6 of 
Circular No. 31 of 4th November 1870, 
+ and prescribes revised forms of Quar- 
terly Statements A, B, and C 
Ciril 0. Memo, No. 4.—Draws attention 
to previous Circular regarding the 
punching of Stamps affixed to docu- 
ments an ves ose vee 
Criminal C. Memo, No. 1.—Shows how 
Sittings of Honorary Magistrates and 
Benches of Magistrates should be 
entered in Statement D, Part I abs 
Rules under the Court Fees Act of 
1870 r.. pee pen 
Civil C. Memo. No. 5.—Calls for lists of 
Advocates and Pleaders practising in 


the several Civil Courts in the Mofussil * 


Civil O, Memo. No. 6.—Draws attention to 
Financial Department Notification 
ruling that no travelling allowance can 
be drawn for a journey to s place not 
more than 5 miles distant from 
travelling officer's Head-Quarters ... 


Civil C. Memo. No. 7.—Cases in course of 
transfer when year closes should be 
shown in Annual Judicial Statements 
Nos. 8 & 9 es’ pending in Court to 
which they have been trinsferred 


Page. | 


9, 12, 18, 14 


Civil 0. O. No. 8.—Enjoins observance* of 
the proper practice with regard to the 

ing of formal contemporaneous 

| proof of the service of notice in fores 

} closure proceedings under Regulation 

| XVII of 1808 sis _ 

: Civil O. O. No, 9.—Directs Appellate 
al Courts in all Appeal Cases to transmi 
l 





to- the Lower Court a copy of tho 

judgment passed as well as of the 

decree ... a on bas 

Civil ©. O. No. 10.—Draws-attention to 

High Court Rules under the Court 

Fees’ Act published in Calcutta Gazette 

of 26th February 1874 a 

| Civil ©. O. No. 11.—Preseribes forms of 

Registers showing the income and 

expenditure on account of Civil Court 

Ameens... ose side we 

Notification.—Substitates new rules in 

3 ` gupersession of the first 4 rules for the 

qualification, &c., of Pleaders and 
Mookhtars in Mofuasil Courts 

4 | Rules relating to Special Appeals sii 

| Civil C. O. No. 12.—Calls attention to new 

Rules published in “ Calcutta Gazette" 

of 11th March, as to Fees and Charges 

of the High Court in its Original Civil 

Jurisdiction st Ses a3 

Civil C. Memo. No. 9.—Calls for a return 

of Costs incurred in civil suits for the 

firat 50 cases decided in 1873 by each 

9 Court... ove av ae 

Civil C. Memo. No. 10.—Circulates letter 

regarding the filling up of columns 

“on trial” and “ otherwise” under the 

9 head “ suits disposed of” in Quarterly 

Statement A ase in at 

Civil C. Memo. No, 11.—No refund to bo 

made of the minimum fee prescribed 

by Circular Order of 6th August 1873 

when no sale takes place 
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e16 | Civil 0. Memo. No. 12.—Circulates letter 


on the subject of the fees to be levied 

for employment of Civil Court Ameens 

on investigations in a number of 
analogous cases ... vee oe 

Civil 0. O. No. 13.—Instructions explan- 

15 atory of the effect of the Court Fees’ 
Rules published in “ Calcutta Gazette” 

| of 26th February last ie woe 
Civil C. Memo. No. 18.—Draws attenjion 
| to Circular of June 1870 dirgcting 
that applications for forms should be 

16 made tô Superintendent of Stationery 
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Tho 28th November 1573. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, und the Howble F. A. Glover, 
Judge. 


Promissory Notes—Unstamped Documents— 
Evidence—Act XVIII of 1869 ss. 3 & 18. 


Cuse No. 1077 of 1878, 


Special Appeal froma decision passed by 
the Officiating Judge of Dacca, dated the 
llth March 1873, affi: ming a decree of 
the Subordinate Juiige of that district, 
dated the 2nd July 1872. 


Ankur Chander Roy Chowdhry (Plaintiff) 
Appellant, 


versus 


Madhub Chunder Ghose and another 
(Defeudunts) Respondents, 


Mr, J. T. Woodroffe and Baboos Chunder 
Madhub Ghose and Doorga Mohun Doss 
for Appellant. 


Baboos Romesh Chunder Mitter, Mohinge 
Mohun Roy, apd Luckhee Churn Bose tor 
Respondents. 


A suit upon a promissory note payable on demand, 
which was not stamped, was held to have been rightly 
dismissed; the note haying been inadmissible as evl- 
dence with leference to Act XVIII of 1869 Section 8 
Clause 25: 

Hxvp, that in such a cage the plaintiff, 1f he recovers 
at all, must do so on the contract actually made, and not 
on any implied contract, 

Query.—Although ther® have been decisions in the 
Enghsh Courts upou the Stamp Act which support tho 
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contention that a defendant’s written statement e.l 
deposition may contain such an admision as ren lus 
it unnecessary for the plaintiff to put the written on~ 
tract in evidence, yet do not the words of Section l3 
Act XVIII of 1869 pieventsuch a contention? 

Couch, C.J.—Tuis was an appeul from the 
decision of the Judge of Dacca, who bal 
dismissed an appeal trom a decision of tha 
Subordinate Judge of that District, in which 
he held that the instrument upon which tho 
pinintiff sued was a promissory note payabio on 
demand and required a stamp, and that uot 
being stamped it could not be admitted im 
evidence. ‘The instrument was in theses 
terms :— Rajab Narain Burdliau de, o iid 
with me Ra. 900 from your tubveel. Iwill pay 
the same on demand with interest at the ruta 
of one per cent. per month from this dat» to 
date of paymeut—the 13th Bhadio 1277.” 

The law app.icable to it is Act XYIII of 
1869. In the 25:h Clause of Section 8 of that 
Act it is suid that “ promissory note includes 
every instrument whereby the maker engages 
absolutely to pay a specified sum of money to 
another at a time therein limited, or on demand, 
or at sight”? This instrument clearly comes 
within these words, aud the plaintiff cannot 
make use of that pnrt of it which states the 
deposit of money, and say that from tho 
deposit there arose a contract on the part ot 
the defendant to repay it, brenuso here tho 
parties bave made an express contract whicli 
has been put in writing. ‘Lhe plaintiff cannot 
resort to uny implied contract ; if he recove 4 
at alli, it must be on the contract actually 
made, and he muet prove that, if it is denied, 
And he must doit by the production of tha 
writing, which, not being stamped, cannot ba 
used in evidence, and the suit must fail. 

But it was contended before us thnt in tha 
defendant's written statement und depesition 
there wus such au admission of the econtiact 
ag made it unaecessury for the pluintiff to pus 

i 


Civil 9 


the writi: g in evidence. Now, undonbtedly, 
there have been decisions in the English Courts 
under the Stamp Aco which would support 
this contention ; bat it. is doubtful whether 


the words of Section 18 of Act XVIII of 


1869 are not so stringent as to prevent that. 
In thant $+ ction there are words prohibiting 
not only the instrument being received in eri- 
dence, bnt its being actéd upon in any 
Court. When itappars that the instrument is 
not stuniped, although it may not be necessary 
to put it in evidence, these words .may 
prevéht a Court from giving nny effect to it. 
But we thought it right to have the plaint 
and “viitten alntement aud deposition of the 
‘defendant translated. ‘The plaint stares that 
the defendant regeived the Ru. 900 from the 
fund of the plaintiff through Rajah Narain 
Bordhoun as “ amanut,” on cendi-ion of pay- 
ing interest at the rate of one rupee per 
cent. per month, and refers to the tact of a 
writing having been given, The written 
statement d- nies that the money was drawn 
from the plaintifs fund, and that it was 
received upon the condition stuted in the 
plaint, andvanys iliat the “likhun? which 
was produced by the plaintiff docs not con- 
tain a true ‘statement; that the statement 
that Rajah Narsin Burdhun deposited with 
him the amount covered by the © likhun” 
is false, In his deposition, or oral statement 
as it ja culled, the defendunt says that he 
wrote the’ “amanntee roka? which was 
filed by the plaintiff, but that he did uot 
receive the money covered by it. 

“ The plaintiff filed the insiument with 
the plain’ as that upon which he sued. I 
think that the written sistement of the 
defendant does not amount to euch an ad- 
mission of the contents of this deoum nt 
as to dispense with its production in evi- 
dence. The plaintiff did vot ser it ont, nor 
did the defondant admit it in such a way ns 
to make it urpecesanry for she plaint ff to 
predace it, : Je seems to my that when the 
plainulf made it a part of his case that he 
shoul! produce aud prove the ducument, 
it ennùot be-enid that his case was so admitted 
by the defendant that he need not produce 
it. Although it may, perhaps, app ar a hart 
ease, the plaintif suit must fail on accom t 
of the document not beins stamped ; sull the 
Jaw is so, and probably for n good rason, 
If the consequence of not stamping n docu- 
ment of this kind war n t serious, the stamp 
laws would very frequently be dier-garded. 
In thie case, whether it ise hard one or not, 
the quefiious’ are whether he document 


required to be stamped, aud was it necessary | upon this point, 
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? 
for the plaintiff to put it in evidence. I 
think it did, and that it was necessary. 


The appesl must be dismissed with costs. 
The decision of both the Lower Courts is 
right. 


The lst December 1878. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Ameen's Report— Odjections—Notice. 


Case No, 205 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 31st March 1873, affirming an order 
of the Moonsiff of Behar, dated the 13th 
September 1872.. 


Ram Narain Singh (Petitioner) Appellant, 
versus 


Goburdhun Lall Chowdhry (Opposite 
Party) Respondent. 


Baboo Womesh Chunder Banerjee for 
Appellant. 


Baboo Kalee Kishen Sen for Respondent. 


, An Ameen’s report having been filed in a case, a day was 
fixed for hearing objections to the rs port, without notice 
being wiven to one of the parties. No objections havin 
been fill on or before the appointed dav, the Court passe 
its order in the case. The Lower Appellate Court made 
no investigation into the complaint of the abseut party 
that he had jad no opportunity of bemg heard. 

The High Court aet aside the order of the first Court, 
and remanded the case for re-hexring after reasonable 
DAO 


Phear, J.—Te substance of the present 
appeliant’s complaint, both in the Lower 
Appellate Court and in this Court, is that 
he Lad no notice and was not awnre that this 
case was to be inken, heard, and determined 
by the Moonsiff on the 18th S+ptember. 
Unfortunately, neither the Moonsiff nor the 
Judge ling afforded us any direct information 
The Judge has occupied 


d 
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t 
himself at some length in a collateral The 2ad December 1873. 
enquiry, as to whether or not the petitioner r 
applied for a copy of the Ameen’s report on i Present: a 
the 13th September, ag he said he did. But 2 
we do not find that any investigation was The Hon'ble J. B. Phear and G. G, Morris, 
made into the foundation of fhe complaint Judges. 


which was made by the petitiover, to the effect 
that the decision which was pase d againat 
him on the 13th September was pa-sed with- 
out his knowledge nnd without any opportn- 
mity having been given to him of being heard, 
It seems to be even doubtful on the face of 
the judgment recorded by the Moousiff whe- 
ther the judgment-creditor himself was present 
on the 18th September. The facts, so far as 
we can aecartuim them, seem to be that the 
Ameewa report was filed in the serishtuh on 
the 24th August, and.four days after thas 
date, numely, on the 28th August, the Moon- 
siff pressed an order by which the 13th 
Sert: mber was fixed for the hearing of any 
objections to this repert. When the 13th 
September cnme, according to the Moousiff’s 
judgmen', the case was put before him, pos- 
sibly only by the offieers of the Court, and 
then, inesmuch as uo objection had then ben 
filed, he made the order whith is now com- 
pleined of, 

Wa further see that no dry was originally 
fixed for the return of the Ameen’s report, 
and that consequently there was no reason on 
that ground why the petitioner should expect 
it to be filed on the 24th or om any ether day, 
We nre not tokl how it came about that the 
Court passed its order on the 28ih August. 
Of course, if both parties were at that time 
present, that fact would have been a complete 
auswer to the preseut appeal. But the re- 
spondent ig quite unable to assure us, either 
by a reference 10 the matter on the record or 
in any other way, thatthe parties were both 
of them before the Cow t on the 24th August, 
er that the petitioner ever had nt any time 
notice that the 13:h September was fixed for 
the hearing of this matter before the Moe nsitf. 

Under these ciroumstances, it appears to 
us that the order of the Moonsiff was bad and 
enght to be set aside. And accordingly we 
set aside tliat order and remand this case fo 
the Judge, with directions that he seud it 
back to the Moonsiff in order that the Moon- 
eif may fix a day for the hearing and give 
reasonable notice to howl parties of the time 
which he may so fix. 

, Both the costs of this appeal and the costs 
which have been incurred in the Courts 
below mu-t abide the event. 


Mesne Projits—Damages—Issues. 
Case No. 180 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhauqu!- 
pore, duted the 18th December 1872, 
modifying a decision of the Moonstf of 
Mudhepore, dated the Vith Sepleraber- 
1372. 


Bhookun Singh and ethers (Plaintiffs) 
Appellants, 


versus 


Bobnree Singh and another (Defendants) 
Respondents. - 


Jtr. M. L. Sandel for Appellants, 


Moonshee Mahomed Yusoof for Respondents, 


A claim to meme profits is a claim for such damages 
na will eagonably indemnify the claimant for loss oeca- 
sioned in regard ro rents and profita m consequence vi 
wrongful dispuasession, and aa a frundation therefore for 
such claim, the question as to plaintiffs having been 
wrongfully kept out of possession by defendant must be 
fist put in issue and determined. , 


Phear, J—We nre of opinion that in 
aubstonce the decision of the Lower Appel- 
Tate Court is right. ‘lhis ts a puit for mesna 
profits, und we need hardly remmk (vecause 
the mmtter has “been often explained by this 
Court before) that mesne profits or wassilnt 
is only another term for damage: which the 
plamtiff is entitled to, or alleges ho is entitled 
to, asa consequence of bis huving been wrong- 
fully deprived of the use and profita of lund 
by the conduct of the p:reons against whom 
the suit is brought. It is competent toa 
plainti? who,desires to recover meene profirs, 
either to-ask ior them in the euit wherein he 
proposes to try tle priveipal question na to 
the wrong, or to bring in the first ingtunca a 
enit merely for the purpose of puting in 
issue nnd determining the question whether 
or not the conduet of the person (rom whem 
he desires to pet mesne profits wus woug‘ul 


Pleader’s fees in iis Court are assessed at i iy respect to keeping him out of 1Re posses- 


one gold molur. 


| sivu or onjoyment of bhe lund. 


And then, it 
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the evont of his succeeding in this the 
primary suit, he mav, by virtue of Section 10 
of the CPril Proecdure Code, bring another 
gnif ngainet the defendants of the firat eruit 
‘or their representatives in order to obtain 
from them the mesue profits, that ia, to get 
from them such damuges as will 1ensonahly 
indemnify him’ for the loas ocensioned to him 
in regaid to rents and profits by the wrongful 
conduct and oueter which had been established 
in the first suit. 

In the present instance, it appears that the 
plaintiff had brought o suit limited to the 
recovery of land against certain defendants ; 
and afterwards. having succeeded in the first 

° guit, he bronght the present suit for mesne 
preflis ngningt the same persons defendants, 
joined with other persons, namely, one 
Bohuree Singh and others. At the time of 
the hearing of this suit, one Bajah Singh 
intervened and.claimed to be made n defend- 
unt, and wasg in fact made a defendant by the 
Court, In this state of things, it is quite 
plain that the issues which lind to ba tried 
between the plaintiff snd the several defend- 
anis varied very greatly indeed, 80 much as 
in effeet to constitute different actions ; for, as 
between the plaintiff and those persons who 
bad been defendants in the first suit, and 
against whom he had already obtnined a 
decree gising him the possession of the land, 
the only question which was to be tried was 
the question to what extent ench of them 
lind by hia conduct caused the plaintiff loss in 
the way of preventing him from having 
enjoyment of the profits of the land during 
the time that he had been kept out of il. 
But nas ngninuest the new pariies defendants, 
there was a pr liminary question of vital 
importance to be tried before any right to 
damages m the shape of megne profits could 
he even declared to have ucerued to the 
plaintiff, namely, the question whether they 
had at any time kept him, or done anything 
to keep lum, wrongfully out of the enjoyment 
of the land in respect of which the mesne 
profits were ronght. It seems to us in effect 
that there is thus before us at least two suits, 
two perfectly disiinct suite, tinited in one. 
And, indeed, eo fur as this double suit is a 


cìnim to recover mesne profits from parties, 


altogether new, it js an attempt to make 
persous answerable for’no wrong of their 
own, Imt for a wiong which had already been 
established against other persons entirely 
strangers to them. The Lower Appellate 
Court %eems to have felt that this was the 
case; add ‘on that ground to have thought it 
right to dismiss the suit against the appellant 


? 
Bohnrea Singh and Bajah Singh, that is to 
Bay, against the strangers. We do not desire 
to go eo far ns to eny that auder no circum- 
rtances could thers be a combination of suite, 
so to speak, of this peenhar kind properly 
made and tried as one ; although itis obvious 
chat guech a proceeding must necessarily, to 
say the bast of it, be always most ineonve- 
vient. But bere certainly there fems to be 
no reason whatever either why Bohurea 
Singh should have been made a party to this 
suit by the plaintiff, or why the Court should 
have made Bajuh Stugh a party upon his own 
intervention, As to Bajah Singh, it seems 
to be perfecily clear thnt no decisiun passed 
in a suit for mesne profits ouly, brought by 
the plaintiff against other persons, could have 
possibly affecied him. The Court was wiong 
when, in the exercise of its discretion under 
Section 73 of the Civil Procedure Cade, it 
pleced Bajah Singh, upou the record. And 
for that reason alune we are disposed to think 
that the decree which the first Court passed 
against Bajah Singh was a wrong decree. 
Bat it is clemly n wieng decree iu another 
respect, numely, that it never waa determined 
by the first Conr!, and no issue even was 
raised to the effect, whether or not Bajak 
Singh had wrongfully for any period of time 
kept the plaintiff out of possession of the 
land in respect of which mesne profits were 
sought. The fifth issue whieh was raised in 
the firat Court shows very distinetly thas no 
issue of the kind just mentioned was ever 
contemplated, becange it ia couched in these 
terms :—"t Whether or not the objection that 
“Bajoh Singh bas n right can be allowed in 
€e this suit without instituting a smt for 
“determination of right.” It reems that 
there has not been, as 1egatds Bajah Singh 
at any rate, a trinl of the fundamental issue 
which was vecessary in order that the plain- 
tiff might have a foundation upon which he 
can claim megne pr-fite at all. 

The same remiuks, excepting so: fur as 
regards the exercise of the discretion of the 
Court, applies to Behuree Singh. The 
plaintiff ought not in this instance te have 
thnde Bohuree Singh a party defendant, and 
there has been no issue tried between the 
plaintiff and the defendant as to whether 
Bohuree Singh had wrongfully kept the 
plaintiff from the enjoyment of the pt operty; 
and if go, during what period he had so kept 
him out. In truth, as regards both these s ts 


of parties, pariies who were sirangers to the ` 


original suit, the first Court passed n decree 
for damages without any trial and adjudica- 
tion as egninst them of such matter of wicng- 
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doing as would make them liable ‘to pay 
damuges, That decree wag consequently an 
invalid decree, and the Lower A pp! late Court 
was substantially right in reversing it. For 
these reasons, we think that we ought not in 
special appeal to interfere with the decision 
which the Lower Appellate Court has passed. 

We therefore dismiss this: appeal 
costs. . 
But we think it right to add, if it is neces- 
snry to do so, that this decree is without 
ptejndice to any right of suit which the 
plaintiff may be advised he has against Bujah 
Singh on the cause of action here sued upon, 
inasmuch as fn our‘opinion Bajnh Singh was 
wrongly mado a party to this suit by the 
act of the Court itself. 





"© The 2nd December 1873. 


Present: 


The Hon’ble J. B. Phesr and G. G. Morris, 
Judges. 


Rent Suit— Land for building Purposes—Juris- 
dicton—Small Cause Court. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
pore, dated the 16th September 1873. 


Gokhul Chund Chatterjee, Plaintiff, 


r 


bersus 


Mosahroo Kandoo, Defendant. 


A Small Cause Conrt has jurisdiction to entertain 
and determine a suit for the rent of land situated in a 
villave in the interior of a district, and used partially 
for building purposes. 


Case.—UnveEr the provisions of Section 
22 of Act XI of 1865, I have the honor to 
refer the nbave ense for opinion to their 
Lordships the Hon'ble the Judges of the 
High Court. 

The plaintiff sues to recover Rs. 5 from 
the defendant ns rent for 8 cottahs of land, 
which he let to the defendant at a stipulated 
rent per annum to enable the Intter to build 
a dwelling-house thereupon. ‘This is an ufe 
defended case, the defendant not having 
appeared, although the summons is proved to 
have been duly served. The plaintiff, who 
has entered appearance, says that the defend- 
tnt hns built n few huts oa a portion of the 
Jund, and on the reminder vegetables are 
grown which are sold by the defendant. 
The land in question is situnted in n village 
in the interior of thedi-trict, and is not ina 
towo. The point upon which I respectfully 


with 


solicit the opinion of the Hon’ble High 
Court is ong of jurisdiction, Is anch a euit 
cognizable by the Small Cause Crt or by 
the ordinary Civil Courts under the Rent 

Liaw ? 
The plaintiff contends that “a snit for 
rent of Innd used for 


Rane tame ZL, building purposes is 
page 808. > cognizable in the 


Court of Small 
Canses,” and cites in support of his s'nte- 
ment High Court ruling noted in the margin. 
Reading Section 6 of Act XI of 1865 with 
the ruling nbove quoted, I have some doubts 
as to the jorimdiction of the Court in tusea 
of rent for lands situaied in villages. The" 
ruling quoted refers probably to rent for 
similar lnuds in towns, 

The judgment of the High Court was 
delivered us follows by— 

Phear, J—We are of opinion, on the 
atatement of the facts presented to us by the 
Judge of the Small Cause Court, that the 
case substantially falls within the ruling of 
this Cont which is reported in the XIX 
Weekly Reporter, page 308, and that the 
Small Cause Court has jurisdiction to enter- 
tuin and determine the suit 


The 4th’ December 1873. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 
Landlord and Tenant— Onus Probandi, 


Cuse No. 194 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 17th September 1872, reversing a 
decision of the Subordinate Judge of 
that district, dated the ilih May 1872, 


Mohun Mahtoo (Defendant) Appellants, 
versus 
Meer Shumsool Hoda (Plaintif) Respondent. 


Mr. R. T. Allan and Buboo Bama Churn 
Banerjee for Appellant, 


Moonshee Mahomed Yusoof for Respondent. 


As long as the relationship which arises out of a lease 
subsists, the lessee (tenant) is bound to pay to the lessor 
(landlord) the rents 1eserved therein, A tenant denying 
a landlord's claim to rent on the allegation that the 
relatiouship ha» terminated is bound to prove his allega- 
ugn. 

° e 


Phear, J—Wr. are of opinion fat the 
judgment of the Lower Appellate Court is 
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substantially eorrect and nnimpeachable 
upon special appeal. Ic is quite clear that 
the def&dant obtnined posavssion of the 
property, whieh i the subject of anit, uvd-r 
u lense (rom the plaintilf ; and ng long as the 
relntlon which arose out of thint leise eub- 
eisted, the defendant was bound to pay to 
the plnintiff ‘the rents reserved therein. 
The defence set up was that the y lainrilf nad. 
terminated the relation which originant d iv | 
this lease by taking seer posxession of the 
pToverty covered by it. If this were so, ne 
doubt it would be u complete answer to the l 
claim of the plaintiff for rents nlleged to 
havé accrued «Ine aftr the period of time at 
which he had taken possession. The Judge 
is quite right, we think, in the view which 
he took, that the borden of proving that the 
relationship of landlord and tenant had come 
to an end in this way lay upon the defendaut, 
who alleged that it had so come to au end. 

The Lower Appellate Court has found 
upon the evidence thut no such termination 
of the relniion has been effected ; the lense 
is still subsisting, ond that therefore the 
defendant is bound to pay the rents to the 
plainviff. 

The Judge of the Lower Appellate Court 








„makes the remark that possibly the defend- 


ant has abstained himself of Inte from col- 
lecting the rents from the ryots, and in that 
gense may porsibly have given up the hold- 
ing. But he cannot by any act of his awn, 
unless it is jusiified by the terms of his 
lenso, or by the conduct of hia Jandlord, 
relieve himself from the obligation which 
the original contract hag pinced upon him. 
And that app ars to have been the view of 
tbe matter taken by the Judge. 

It has been urged before us in argument 
that at any rate the plaintiff had, during the 
period for which he is seeking these rents 
from the defendant, made some co'lections 
from the ryote. If that assertion were cor- 
rect, no doubt the money which he so got 
would, inasmuch ás it ought to have been 
paid by the ryots to the defendant, rightly 
be considered as money bel ngirg to the 
defendant, and in this suit the dœ fendant 
would have a right to ask that this money 
should be set-olf against the plnintiff’s elain 
for rent. He has not made such a requeat 
in so many terms. But if thers was any 
ground for considering that the plaintiff had 
money of this sort belonging to the defend- 
ant in his hands, we think there would be 
no dMficulty in giving the defendut the 
benefit Sf it in this suit. But, so far as we 
understand the judgment of the Lower 
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Appellate Court, the Judge is clearly of 
opinion that the defendant has failed aloe 
gether to prove that the plaintiff has made 
any ench œH ctions from the rgots. Possi- 
lly the vyots have paid morey into the 
Mooneif?s Court iu the name of the plaintiff, 
Tf that be go, there 18 no reason pointed out 
why the defendant should not yet obtain that 
mouecy. But he has no right of set-off 
against the plaintiffs claim in this suit, 
unless he makes ont that that money has 
actually come into the plaintiffs Land, 


This appeal must be dismissed with eosta. 


- 


The 4th December 1873. 


Present: 
The Tlon’ble F. A. Glover, Judge. 


Evidence Act 8. T3— Signatures, 
Case No. 902 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 30th 
January 1873, reversing a decision of 
the Moonsiff of Gurbetta, dated the 18th. 
September 1872. 


Tara Pershad Tangee (Defendant) 
Appellant, 


` versus 


Lukhee Narain Paurai and others (Plaintiffs) 
Respondents, 


Badoo Bungshee Dhur Sen for Appelldut. 


Baboo Bama Churn Banerjee for 
Respondents, 


Where certain rvots swore that they got their pottahs 
from the hands of the person who professed to sign 
them, this was held under the Evidence Act, Section 73, 
as “ proving to the satisfaction of the Court” that the 
signatures were those of the lessor, 


Glover, J.—Tue question in this ease is 


whether the plaintiff, slo sued for arrears 
of rent at the rate of Ra 23 a year, has 


e 
` 


ie 


/ 
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a 
proved the kubooleut which he said the 
defendant had given him. 

The Judge has found that he has proved 
it. 

It is objected to this finding that the 
Judge has considered the kubooleut proved 
fheenuse he lias first found that the defendant’s 
pottahs are not proved, and that he has found 
those pottuhs not proved upon what is not 
receivable evidence, 

Ido not think it is quite correct to say 
that the Jadge found the kubocleut proved 
because the pottuhs were not proved. He 
hos ford the kubsoleut, as it seems to me, 
proved from the evidence of the subscribing 
witnesses, for he speaks of having weighed 
the evidence on ench side. No doubt, he 
considered the question of the defendant's 
pottahs at the same time 3 and I think he 
‘id that out of a desiie to see that the ryot 
defendant had every chance given him to 
support, his side of the ense; and if the 
pottnlis had been proved to be genuine, they 
would have been very strong evidence 
against the kubooleut, inasmuch as no man 
with these pottalis in his hands would have 
‘been at all likely to give a kubooleut for a 
large incteage of rent. 

Then, as to the objection that the Judge 
found against these pottuha upon what was 
not receivable evidence, the Judge sass that 
in order to test the validity of these pottahs, 
certain other ryots, who swear to having 
received portahs from the same grantee, were 
enlled uron to give evidence, and to produce 
their docaments that they did so, and "after 
having sworn that the potials they put in 
were the ones they got from the landlord, a 
compnrison of the signatures was made 
between the two docum nts, and it was 
found that the signatures on the pottahs of 
these ryots were as different as possible from 
the signatnre in’ the pottabs put in by the 
defendauts. There witnesses swenr that 
they gor their pottaha from the handa of the 
person who professed to sign them, and I 
think that this, under Section 73 of the 
Evisence Act, might be taken as “ provin: 


The 4th December 1873. 


4 Present: » 


The Hon'ble F. A. Glover, Judge. 
Remand—Re-trial— Evidence. 
Cases Nos. 1194 and 1195 of 1873. 


Speçial Appeals from a decision passed by 
the Additional Subordinate Judge of East 
Burdwan, dated the 11th March 1873, 
affirming a decision of the Dloonsif of 
Cutwa, dated the 31st December 1872. 


Gudadhur Dutt and another (Defendants) 
Appellants, 


versus 


Shashee Monce Dossia (Plaintiff) 
Respondent, , 


Baboo Umbika Churn Banerjee for 
Appellants. 


Baboo Mohendro Loll Mitter for 
Respondent. 


Where a suit was remanded by the Lower Appellate 
Court for a t‘ re-trial,” the mtention of the order of iemand 
was held to be that the whole case wag to be gone into do 
novo, the plaintiff being allowed to prove her case m any 
way she could, 


Glover, J.— THESE were suits for rent for 
the years 1278 and 1279. The pluintiff 
claimed at the rate of 28 rupees nnd 14 annas; 
the defendants admitting the tenancy alleged 
that the rent was only 27 rupees 11 annas. 

+ The Moonsiff in the first instanee found 
that the plaintiff had not proved the rate of 
rent cliimed by her, and that the defendants 
had on their part shown that 27 rupees I ]unnas 
was the correct rént ; he therefore dismissed 
the snit., 

The Judge, on appeal, remanded the censo 
for a new trinl, making certnia observations 
as to the difficult position of the plaintiff, who 
was a new proprietor of the estate by 
purchase, and finding fault somewhat with 


to the sntisfaciion of the Court” that :he*| the Court below for not having nllowed her 


signatures on these documents were those of 
the lessor. 

The special appeal must be dismissed with 
costs, 


certain indulgences in the way of summoning 
witnesses and procuring the documents by 
which it was supposed that she could have 
substantinted her claim: ‘The Judge remarks 
in his order of remand that it was a proper 
case for nre-trial, and that this was to be held 
after giving plaintiff full opportunity to call 
for the ex-proprieter’s zemindarce paper and 
any witnesses whom the conduct of Buree 
Madhub Ghosehad made it necessary to hour. 
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The Moonsiff thereupon resbeard the case 
nnd decided it in favor of the plaintiff, and 
the Judge on the second appeal ‘has come to 
the same finding. 

It is contended here in the first place that 
the Judge had no right to make n remand 
order at all; that under Section 354 of the 
Code of Civil Procedure, if he thonght that 
there was anything wanting in the Moounsiff’s 
judgment, or that any evidence lad not been 
tuken which it was necessury to take, he 
should have kept the case on his own file, 
and directed the Lower Court to tauke such 
evidence as wns necessury, and return its 
fiuding on that evidence to him. 

It seems doubtful whether Section 102 of 
the Rent Act would not apply to this case, 
inasmuch ns it was a suit for rent less than 
Rs. 100, in which no issue of right or 
title, or the tight to enhance rent, was involv- 
ed. But supposing it not to apply, and an 
appeal from the order of remand passed by 
the Jadge to be allowable, I think that this 
Court’s decision would have to be governed 
by Section 350 of the Procedure Code, inas- 
much as the Judge’s order, taking it to be 
an order of remand, does not in any way 
affect the merits of the case or the jurisdic- 
tion of the Court. Supposing the order of 
remand to be a correct one, or rather suppos- 
ing that no objection could ba tuken to it at 
this stage, did the Moonsiff, when the case 
was remanded to him, act up to the remand 
order ? It is said he did not, and that instead 
of confining himself to calling upon the ex- 
proprietors to produce their papers and sum- 
moning the other witnesses whom the plaintiff 
wanted to have summoned, he decided upon 
other documents which the plaintiff herself 
produced, to which it was not proved that the 
defendant had attached his siguature. It is 
urged that the Judge gave no order to the 
Moonsiff to accept those papers, or, in fact, to 
take any other evidence than that which he 
himself had pointed out in his order, But, 
na I have said before, the Judge’s words are 
that there was to be a ‘re-triul,” and I 
understand by this that the whole case was 
10 be gone into de novo, and that the plaintiff 
was to be allowed to prove ler case in any 
way she could. I do not understand that 
the Judge’s order was ever intended to shut 
out the evidence now offered by the plaintiff, 
the less g0, ns she was, as the Judge snys, in a 
particularly difficult position, not knowing 
exactly what to bring forward as evidence. 
It whs for the Moonsiff, os it was fur the 
Judge Afterwards on nppeal, to decide whether 
the papers filed by the plaintiff on the remand 
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were genuine or not; but I see no reason why 
they should be shut out simply on thb 
wording of the Judge’s decision. On the 
contrary, I coneider that the wording of the 
order covered the admission not only of these 
papers, but also of any othera which the 
plaintiff might have thought proper to pro- 
duce. 


Both appeals must be dismissed with costs. 





The 5th December 1873. 


Present: 


The Hon'ble F. B. Kemp and W. Ainslie, 
Judges. 


Wrongful Dispossession—Liability— Damages— 
Remedies. 


Case No. 168 of 1873. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 9th 
September 1872, reversing a decision of 
the Moonsiff of Shazadpore, dated the 
16th May 1872. l 


Nudiar Chand Shaha (Plaintif) Appellant, 
versus 


Prannath Shaha and others (Defendants) 
Respondents. 


Baboo Tarinee Kant Bhuttacharjee 
for Appellant. 


Mr.J. H. Rochfort and Baboo Sreenath 
Doss for Respondents. 


e° A party who wrongfally takes possession of arfother’s 
boats and places them in such a position tbat, without 
any neglect on the part of the owner, they become 
unserviceable until the ensuing rainy season, 18 responsi- 
ble for the consequences of his own act, and is not in any 
way discharged because the Police makes over the 
boats to the owner at a time when there 18 no water in 
the river and the boats cannot be moved. 3 

A plaintiff is entitled to ask for any remedy which 
the Court may think proper upon the state of frets 
disclosed in his plaint and established by the evidence; 
and a mistake in asking fora particulae remedy will 
not debar him from some other remedy similar in its 
nature and not more exterfsive, provided it requires no 
change in the facts, 


a 
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Ainslie, J—Tue plaintiff in this suit 
geeks to recover possession of two bonts from 
the defendant No. !, together with damages 
for the detention of the snme, on the nlle- 
gution that the snid defendant colluding with 
the plaintiffs servant, Sook Chunder Manjee, 
took possession of the boats and moved them 
from Shahzadpore Ghaut, where they had 
been placed by the plaintiff, to Churuck 
Dehee Ghaut, a place within his own estate ; 
and that in consequence of the drying up of 
the Dourah, it was impossible to 1emove the 
boats back into the iiver until the following 
rainy senson, Th.” first Court directed the 
defendant to make over the boats in question 
to the plaintiff, or, in default of his do ng 80, 
to pay the sum of Re. 240 as the valve 
thereof, and also to give Rs. 400 damnges as 
compensation for all losses sustuined by the 
plaintiff, 

Both parties appear to have appealed to 
the District Judge. The. Judge laid down 
three issues, but only tried two, ‘The first 
issue is whether the defeudant No. 1, the only 
party with whom we lave to deal here, is 
responsible for auy loss that may have ac- 
erued to the plaintiff between the 16th of 
Pous 1277 and the 16th of Pous 1278 for 
the non-use of the boats by the plaintiff. 
The Judge was of opinion that the appel- 
last is not strictly liable for any loss for the 
non-use of the boats after the date of the 
order passed by the Deputy Magistrate on 
the 17th of Fauuary 187], and he found that 
in accordance with that order the plaintiff 
received the boats into his own custody in 
Magh 1277, corresponding with January 1871. 

Then the next issue was whether the bouts 
are in the possession of the defendant, and 
is le justly liable: for the decree for the 
restoration of them to the plaiitif, or to pay 
Rs. 250 in default thereof. i 

He snys that the bonts were not in the 
possession of the defendant; that there is 
no evidence of any opposition on the part of 
the defendnnt to the removal of the boats by 
the plaintiff; and that therefore there cau be 
no decree directing the defendant to make 
over the boats to the plaintiff. The thir? 
issue, which was as to the measure of 
damages, appears to have beeu raised by both 
parties, but it was not decided. 

In special appeal it is urged that the order 
of the Magistrate releasing the boats from 
attachment did not absolve the defendant 
from the duty of restoring them to the 
plaintiff. It was said that the withdrawal of 
the attachment was nothing ; that there must 
be a distinct act of the defendant by which 
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he surrendered the custody of the boats to 
the plaintitf. 

It appears from the order of the? Magis- 
trate that the police was directed to give up 
the bonts into the custody of the plaintiff 
himself, and there ie evidence that they were 
so delivered. It is not shown that at auy 
time when the pliiutiff attem ted to remove 
the bonts, the defendant made any opposition 
whatever. Under these circumstances, it is 
quite clear that the order for the restoration 
of the boats or paymoyt of their value in 
default of such restoration ig bad, inasmuch 
as the boats are and have been during tho 
whole of this littgution under the control of 
the plaintiff himself, if he chose to exercise 
it, 

The second point is that the Judge is 
entirely wroug in saying that the plaintiff was 
bound to go to the expense of dragging the 
boats from the diy land into the water, and 
that in default of doing that he has uo right 
to claim damnves for the detention of the 
boats in a place where they were not capable 
of being used. We think that it is quite 
clear that if it is established that the defend- 
ant wrongfully took possession of the 
plaintiffs boats and placed them in such a 
position that, without any neglect on the part 
of the plaintiff, they became unserviceable 
until the filling up of the river in the rainy 
season, he must be responsible for the con- 
sequences of his own act, and that he is not 
in any way discharged becunse the polico 
made over the boats to the plaintiff in 
January, when there was no water, aud when 
the boats could not be moved. 

Assuming, then, that the defendant wrong- 
fully seized the boats iu Jeit 1277, and that 
the plaintiff was in no way to blama for their 
detention till the and of the rains of that 
season (aud it has not been suggested that 
he was to blame in any way for the attach- 
ment by the Magistrate ), we think it quite 
char that the plaintiff is entitled to recover 
dumages for the detention of his boats up to 
Jeit 1278. The plader for the special 
app llant admits that thero was no claim in 
the Court below for damnges prior to the 
16th of Pous 1277, consequently, if the 
Lower Appellate Court comes to determine 
the amount of damages to be awirded to the 
plaintiff, it will tnke the period for which 
they will be calculated fiom the 16th of 
Pous 1277 to the end of Jeit 1278, 

The third point raised in special appeal does 
not need to he,consilerSd,, Before the Sudge 
can come #6 ayy-conctision at all a to tho 
right ogil plaintiff to recover damages, ho 
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must find ns a fact whether or not the def nd- 
ant was guilty of certain wrongful ucts, and 
whethe® the deteution of the’ boats was 
distinctly the result of hese wrongful acts. 
The firet Court, no doubt, has found as an fact 
that this was so,-and it bas been suggested 
that the second Court has concurred in that 
judgment ; but we think that we should be 
gorug too fur to say that the Judge dvliber- 
ately found as n fact that there wore wrongful 
acts. His words.are :—“ The plaintiff, in my 
“opinion, should then have taken away the 
“ bouts, aud ho mighf afterwards have brought 
“a suit for damages incurred by the wrongtal 
“nalts of the -defendant’ which caused the 
“detention of his bouts up torthat duti,” &e. 
In the mode in which the wudge has dealt 
with this case, it was not directly vecessary 
to determine whéther the acts of defendant 
were wrongful, and what Ire saya of wronztul 
acts in the above quoted passage-is rathor by 
wnay of suggestion ng to the form of plaint 
that might have been adopted thau a finding 
of fuct. 


Under thege circumstances, we think that 
the case should go down to the Judge m 
order that he may distinctly find whether 
there was‘a wrongful act by the defendant 
by which the boats were removed froin the 
custody of the plaintiff, and whether that 
wrongful-act was the eauso of the bouts berg 
detained up to the end of the rainy season in 
the second year. If he finds this os a fact, 
he will consider what is the proper amount 
of dumages to be awarded. 


It has been snid by the pleader for 
the 1espondent that the plaintiff having 
framed his suit for a remedy in a 
puMicular form, ought to be restricted 
to that remedy. Sponking for myself, I think 
ita good rule to ‘hold a phintilf strictly to 
his plait ; but a plaintiff is entitled to ask 
ithe Court to give him any remedy which the 
Court may think proper upon the siate of 
facts disclosed by him in his plaint and 
established by the evidence ; and, although 
hie may have been mistaken in asking for a 
particular remedy, that will not debat him 
from obtaiming some other remedy similar in 
its pature and not more extensive than what 
was originally sought, provided it requires no 
change in the facts as originally alleged. In 
this suit the facts remain unchanged, though 
the legal effect of those fucts is not what the 
plaintiff attributed to them. ; 


i È aay F ¥ ; 
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The 5th December 1873. 


Present: 


The Howble J. B. Phear and G. G. Morris, 
Judges. 


Execution P: ocesdings—Appeal—Jurisdiction. 
Case No. 22+ of 1873. 


Misoellaneotis Appeal from an order passed 
by the Officinting Judge of Purneah, 
dated the 16th April 1873, reversing a 
decision of the Moonsiff of that district, 
dated the 13th August 1872. 


Blirza SayefooHah Khan and another 
(Decree-holders) Appellants, 


versus 
Ti: thanund Thakoor (Objector) Respondent. 
Moonshee Abdool Baree for Appellants. 


Baboos Taruchrath Sen nnd Taruchnath 
Dutt for Respondent, 


A porson who waano party to the suit, having objected 
to an attachment made in the execution Hares and 
his objection having been overruled, made an applica- 
tion, as if by way of appeal, to the Judge, who 1eversed 
the decision of the Moonsiff: 

Heun, that the order of the Judge was made without 
jurisdiction. 


Phear, J—Tuis matter has come up to 
us by way of appeal, but the basis of the 
objection to the Judge’s order is that it was 
mado without jurisdiction ; und that appears 
very clearly to be the case. The so-called 
respondent before us is admittedly ño party to 
the suit; he has not been made a party, and 
indeed there was no reason why he should 
have been mado a party, to the execution 
proceedings m the present suit. He ghjected 
to the attachment which had been made of 
eriain property in the course of these execu- 
tiou pioceedings, he himself at that time being 
on entire strunger to the suit. The decision 
of the Court which was charged with the 
carrying out of the execution proceedings 
was against him; and his objection to the 
attachment of this property wus overruled, 
That being so, his remedy was by a separate 
action, if he had need for aiemedy at all. 
Justead, however, of bringing au independent 
suit, he in some unexplained way got the 
Judge to entertain an application from him 
as if by way of uppeal from the decision of 
the Moonsiff; and on the hearmg of this 
application the Judge reversed the decision 
of the Moonsiff. It seems to us very plain 
that there was.nothirg rightly before the 
Judge upon which he could exercise his 
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judicial authority and discretion. The view 
which the Judge has taken of the merits of 
that application may or may not be correct. 
J£ it is correct, it seems to be to this effect, | 
that the attachment of which the objector 
complained was in truth as irregular as any 
attachment could well be, and such that it 
must necessarily be ineffectual to support a 
stile; and in that event, it is clear again 
that the objector had not even cause of 
complaint. If the judgment debtor had 
appealed against the decision of the Moonsiff, 
the matter would have been very different. 
The judgment-debtor might possibly have 
very good ground indeed to complain of au 
irregular attachment, or of proceedings being 
taken by way of attachment which ‘would 
only lend to vexation and harassment of Lim 
without any fraitiou to the jadgment-creditor. 
However, the jadgment-debtor did not take 
this course. ‘The resilt was, as it seems to 
us, that there was nothing before the Judge 
on which he could reverse the order of the 
Moonsiff. Accordingly, we think that we 
ought to quash the order of'the Judge ns 
being bad for want of jurisdiction. The 
appellant must have his costs in this Court 
and in the Lower Appellate Court. Woe allow 
one gold molur for pleader’s fees in this 
Court, - 

















































Section 52, relief from the operation of the latter p tor 
of the decree if he pays the mousy deereed vashu 
fifteen days ofethe date of the dectee. a 


Phear, J.—THeEre appears to havo beer 
some slight migapprehonrion in the mind or 
the Lower Appellate Court in reference to 
this matter. The date of n decree of Court 
‘Ys withont doubt the day wher the jadgn crt 
of the Court 19 passed, that is, when tre 
decretal deci»iou 13 pronounced by the Court 
in the presence of the patties, or if nor i: 
their presence, at last publicly on wa 
occasion when they have had the oppor tury 
of being present. If thére could have 1.3 
any question with* regard to this point, E 
would seem to bo entirely ret at rest by the 
words of the Legislature in Section 189 ct 
the Civil Procedure Code. 

Now, in the case before us, the plinti!) 
obiuined a decree against tho defendan.. 
That decree gave him a donble remedy :ı 
awaded him a certnin sum of money tu 
respeot of mrears of reoat, anl it abo 
d clared that the defendants lease was cu - 
celled. And this deeree was pronovuced in 
the presence of the defendants pleader ou 
the 12th August 1872. ‘These fuets on 
beyond dispute. They aro stated by Uc 
Moonsiffin his judgment, and uct question: 
by the Judge. Now this being so, tc 
defendant was under au obligation by th; 
terms of the d-cree, wot only to pay the 


PEO pu Decormabon 191A: money decreed to be paid to the plait dY, 


Present: but also to give uo possession of the propuiy 

The Hon'ble J. Bi Phoar and G. G. Morris, | t° the plaintif. But then the Legislature, ly 
Judges. the provisions of Secnon £2, Act VII à 

1869 (B.C.), gives a def -fidant who js unter 

Act VIII (B.C.) a oa Ee a double obligation of this kind a certam 
+, + | amount of relief; for that Section dechucs 

Ones ae een that if he pays the amouut of mouey decived 


within fifteen days froin the date of the dei reo, 
then he shall be relieved from the operation 
of the other portion of the decree. Iu thos 

case, then, the defendant might have aves 
the cancelment of his Jease, which w 3 
directed by the decree, if ho had paid tho 
money decreed to be prid within fitteon dar 

from tho 12th August, that is to say, at miy 
tine on or before the 27th Avgust, He wd 
not allewpt to pay, as we understand the 
facts, until the J9th September. Coix- 
quently, he has not done anything to erutio 
himself to the relief which is afforded ty 
Section 62 of the Rent Law. Ile is on! 
under the obligation imposed by the d-e va 
doth to pay the moiy nud tu give up po~- 
Ab scems to eve 


eds 2 oh Lane jae refn-ol o 
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Miscellaneous, Appeal from an order passed 
by the Judas. of Gya, dated the 28th 
Blay 18734 segersing an order of the 


Sudder Ñ} sof that district, dated 
the 23rd Mogan ~1872, 


Buboo ati “(Deeree-holder) ` 
p> Appellant, 


Lalljee Sahoo (Jadgment-debtor) Respond- 
ent. 


Doonshee Mahomed Yusoof for Appellant. 


Baboos Nil Madhub Sen nnà Kulee 
Kishen Sen for Respondent. 


A party who is under mobligation by the terms of a 
doce not only to pay airenrs of ient, but also to give 
up possession, is allowed by Act VIL (B.G.) of 1869, 
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the defendant. 
decision of the Lower Appellnte Court with 
coste, uM the decision of the Moonsiff, so far 
as it goes, musat stand. i 

One gold mohur is allowed for pleader’s 
fees in this Court. 





Tho 8th December 1873, 


Present: 


The How’ble J. B. Phear and W. Ainslie, 
Judges. 


Alternative Titles, 
: ` Case No. 287 of 1873, 


Special Appeal from a decision passed by 
the Judge of Shahabud, dated the 27th 
September 1872, reversing a decision of 
the Additional Moonsiffof Arrah, dated 
the 22nd Aprit 1872. 


Woodit Singh and another ( Plaintiffs ) 
Appetlants, 


eersus 


Boldeo Singh and others (Defendants) 
Respondents, 


Mr. HH, L. Sandel for Appellants. 


Baboos Kalee Kishen Sen and Grish 
Chuuder Ghose for Respondents. 


Where the ntle upon which a plaintiff sues is put for- 
wad in the alternative, aud the two parts of thealternn- 
tive are not inconsistent with each other, he ought to 
obtain a decree if he makes out either branch of his 
alternatives, 


Phear, J.—Tn this suit the plaintiff alleged 
that he was eutitled to possession of a certain 
amnull piece of kind, 4 beegahs 5 cottuhs, by 
hereditary goznshtah right ; or im the alter- 
nitive, by the right of having occupied for a 
period exceeding 12 years. Ie complained 
that he hud been wrongfully turned out of 
this land as the result of tho Deputy Collect- 
or’s ordet, nnd he asked to recover possession 
after determiuation of right. 

The cause of uotion manifestly is the 
wrovgfu: turning out. And inasmuch us 
the tithe upon whioh the plaintiff sues has 
been put forward by the plaintif in the 
alternative, an ulternative that is by no means 


inconsistent ove part with the other, he ought |: 


to succeed in obtaining a decree for posses- 
‘sion if he mukes out either brunch of his 
alrernftuvyes. ; Oh, 

The Judge of the Lower ‘Appellate Gourt 
formed the opinion that under the erm, 


ree 


_— 
$ 


7 


We therefore reverse the | “gozashtah” the plaintiff was claiming aright 


to hold the land nt fixed rates of rent. And 
inasmuch as he cume to the conclusion on 
the evidence that the plaintiff lind failed to 
establish these fixed rates of rent, he 
dismiszed the suit, But the Lower Appellate 
Court absiningd from finding, or appenis to 
have abstained from finding, whether the 
plaintiff had mnde out the right to eecupation, 
if not at fixed rates, at rates liable to be 
varied. For these rensopa, it seems to us 
that the judgment of the Lower Appellate 
Cuurt is defeetive. It'is not perfectly elear 
on the face of the plaint whether the plaint- 
iff asked fora further remedy beyond the 
iecovery of possession. It is possible that 
he clnimed to have a determination of the 
rates of rent at which he was entitled to 
hold. But even if that be ao, the failure to 
prove his right to ‘a portion of the remedy 
for which he asked did not disentitle him to 
the remainder of the remedy, If therefore 
the Lower Appellate Court is of opinion 
that, although the plaintiff hns fuiled to make 
out the right to possession at any specified 
fixed rates of rent, yet he Dns made out a 
ight to possession of the land at rates which 
may be varied, it ought to give him a decree 
for possession merely. We therefore reverse 
the decision of the Lower Appellate Court 
aud remand the cuse to thut Court for re-trial. 


Costs will abide the event. 


The 8th December 1878. 





Present : 


B. Plrear aud W. Ainslie, 
Judges. 


The Hon'ble J. 


Ancestral Property—Alienations— Acquiescence. 
Case No. 289 of 1873. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 30th 
September 1872, reversiag a decision of 
the Officiating Subordinate Judge of that 
disérict, dated the 18th July 1871. 

e* Ram Kishore Narain Singh (Plaintiff) 

Appellant, 
versus 
Anund Misser (Defendant) Respondent. 


Baboo Mohesh Chunder C€howdhry for 
Appellant. 


Moonshee Mahomed Yusoof for Respondent. 


Ta a suit to avoid alienaljens effected by plaintiff's 
father at a time when plaintiff was living in commensal- 
ity with lus father aa a member of a yomt famiy, 
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` 
which suit was brought aftar 12 or 18 years had been 
allowed to go by without any objectiou save the filing 
of a petition of protest in a court of justice, whereof the 
vendees were not made aware: 


Herp, that plaintiff was rightly considered to have 
consented to the alzenations. 


Phear, J.—We think we ought not on 
special appeal to interfere with the decision 
of the Lower Appellate Court. It seems to us 
upon the facts which have been found by that 
Court, and which have been in substance 
admitted in argument before us, that uo 
material error has been committed by the 
Lower Appellate Court in regard to the con- 
clusion at which it has arrived. The present 
plaintiff was of age at the time the alienations 
were effected by his futher,—the ulienations 
which he seeka to avoid ; he was living in 
commeusality with his father, and enjoying the 
property as n member of the joint family ; 
he must have been aware of the alienatinns 
which were made by his father; and there 
can hardly be the least doubt that he par tici- 
pated in the benefits which the money 
obtained by these alienatious brought to the 
family. There seema to be no evidence 
whatever to the contrary. He allowed some 
12 or 13 years, or even more, to go by without 
making the emallest objection to his father’s 
dealing with the property, unless the filing of 
n petition of protest im some court of justice 
can be enlled an actiou of this sort. We are 
not informed, and we hardly kuow how it 
could be the case, that any oue of the vendees 
or mortgagees were-made acquuinted with 
this protest, or that they were in any” 
manner warned by the plaintiff not to take 
auy property iu his father’s hands. And ir 
seems tous that the Lower Appellate Court 
did no injustice to the plaintiff by holdiug that 
after lying by so long ns he has done, ander 
all the circumstances of the case, be must be 
taken to have consented to the alienations 
which he has brought this suit for the pur- 
pose of setting aside. He does not offer to 
recoup the def-ndants any portion of the 
money which they paid for the property so 
many yenrs ago, And, on the whole, we ape 
of opiniow that this special appeal has failed. 
Accordingly we dismiss the appeal with 
costs. 
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The 8th December 1873. 
7 Present: q 
The Hon'ble J. B. Phear and W. Ainslie 
Judges. 


Transfer of mortgaged Property—Redempti m 
Suit— Linitation—Issues, 


Case No. 251 of 1873. 


Special Appeal from a decision passed hy 
the Subordinate Judge of Putna, dated 
the 26th November 1872, reversing u 
decision of the Moonsiff of Behar, dated 
the 6th Junuary 1872. f 


Jeechoo Sahoo (Plaintif) Appellant, 


versus 


Syud Musecoollah and others (Defend:nts) 
Respondents. 


Buboo Romesh Chunder Blitter for 
Appullant. 


Baboo Boodh Sen Singh for Respondents. 


A redemption suit against the representatives of a 
mortgages 13 not barred under the statute of mutations 
by reason of bemg brought beyond 12 vears from ria 


date ou which the mortgaged property had been vrun,- 
fully sold away by the mortgagee. į 

In a redemption suit against the auction purcheser 
from a rao: tages it 1s necessary to determines 
whether defendant obtained the land under such cirvuun, - 
stances that he is bound by the mortgage bond. 


Phear, J—Tue Judgo saya:—“In my 
“opinion the suit ia barred by the statute of 
“limitation, as pleaded on the part of the 
“defendant. The fact of the defendans’s 
“auction purchase on the 3rd March 1857 
“is not denied, and is fur-her evidenced by 
“the certificate of sale bearing date 22nd 
“April 1857. His possession, ivis true, was 
“previously that of a mortgifvee, but fiom 
“the date of auction purchase it becnme 
“adverse to the plaintif, and the suit not 
“being instituted within 12 years from that 
“date is barred,” 

It appears to us that there las been a imis- 
application of the statute of limitation in 
this case. If it be assumed that the Judeo 
intended to find ‘as a fact that up to 22nd 
April 1857 the defendant’s possession was 
that of a morigngee, theu it is quite clear 
that the defendant couhd not by wrongful 
conduct at that period prevent the pRaintitk 
fiom having the benefit of the long feriod of 
‘imitation which the Legislature thought fit 
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to give toa mortgagor. In truth, the Limit- 
ation Act, when pleaded, obliges the defend- 
ant to nBsume that the plaintiff's Case is sub- 
stantially true, and then upon that assump- 
tion, for the parposes of the defence under 
that plea, to content himsélf with the allega- 
tion that, although true, the cause of action 
accrued so long before the date of the insti- 
tution of the suit, that the statute of limit- 
ation prevents :him from applying to a 
Court of law for the remedy. So that m 
this: cnse if the statute of limitation could 
be made of any service to the defendant at 
all, it must be upon the assumption that the 
plaiftitf has the equity of redemption which 

*he says he has, and would, had it not been 
for lapse of time, have been entitled to assert 
it. 

The case seems to be simple enough in its 
facts. The real question between the plaint- 
iff aud the defendant appears to. be this— 
whether or not the 8 annas share of Ameer- 
guuge passed fo Deep Chund and others by 
virtue of the auction sale in November 1853, 
and subsequently from them to the plaintiff, 
as he says it did. Because if that were the 
case, then, inrnsmuch os the defendant 
admits that Ameergunge did belong to 
Ameerooddeen, nud indeed makes out his 
own title to it through n purchase of Ameer- 
ooddeen’s rights and interests in it, which 
lie says he made m March 1857, it is quite 
clear that the plaintiff’s title is prior and 
superior to that set up by the defendant. If 
Ameerodddeen had parted with Ameergunge, 
or his equity of redemption in respect to 
Ameergunge, to Deep Chand in 1853, he 
could have nothing to sell to the defendant 
iu 1857. On the other hand, if the plaint- 
ifs claim to represent the mortgagor Ameer- 
ooddeen is established, then there is nothing 
in the law of limitation to prevent him from 
maintaining this suit for redemption against 
the nfortgagee, or the representative of the 
mortgagee. But another question would 
even then arise in this suit, namely, whether 
the defendant is liable to account for this 
land aa mortgagee of the plaintiff; i.e., did 
he obtain the land under such circumstances 
that he is bound by Ameerooddeen’s mort- 
gage bond; for if he is not so bound, then 
the plaintiff's suit, which isa redemption suit 
against n mortgagee, fails altogether, and the 
guit cannot be treated merely as an ejectment 
suit, because plaintiff cannot recover the 
Jand from a stranger without establishing his 
right ào possession as agatnst his mortgagee. 
We understand from the judgment which 
has been read to us that the Lower Appellate 
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? 
Court has not tried the facts which ate 
essential to these questions, and accordingly 
we think it necessary that the cnse should 
go back for re-trial, The decision of the 
Lower Appellate Court is accordingly re- 
versed, and the case remanded for re-trial. 
Costs will. abide the event. 





The 9th December 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Decree for Foreclocure—Exzecution Sale—Ob- 
Jechons—Act VIIL of 1859 s, 246—Rights of 
Judgment-debtor. 


Case No. 741 of 1872. ° 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 22nd 
February 1872, affirming a decree} of 
the Subordinate Judge of that district, 
dated the 6th September 1871. 


Shaikh Hida (one of the Defendants) 
Appellant, 


versus 


Rajug Pandey and others (Pleintiffs): 
Respondents. 


Moonshee Mahomed Foosoof for Appellant. 


Baboos Romesh Chunder Mitter and 
Mohinee Mohun Roy for Respondents. 


A mortgagee brought a suit to enforce his mortgage 
Ken, and obtamed ae decree which ordered a pale ot the 
mortgnged premises. On petitioning for the sale, two 
objectors came forward, E and P, claiming under con- 
veyances which had been made by the judgment-debtor 
pendente lite. The Moonsiff upon this ordered the sale 
of the mghts and mterests of the judgment-debtors : 

HELD that, as the jndgment-debtois had parted with 
their rights and interests, the sale was abortive and in- 
operative, and tho Moonsiff's order wmapplicable to the 
case; and that the decree-holder had a right to have 
te property sold which had been originally pledged to 

m 


Iert that E and P could have taken the property in 
1f0 other way than as subject to the lights of the parties 
to the suit, and that the Moonsiff should have treated 
them as being on their own showmg none otber than the 
judgment-debtors themselves. 5 P 


Order passed on the first hearing on 31st 
March 1873. 


` Phear, J—In this case it appears that 
the present plaintiff had a mortgage bond, 
covering certain property which is now tho 
subject of the present suit, gianted to him 
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® by the Jessors of Gopal Salioo and Gridhari 


Sahoo, and he brought a suit against them 
to euforce his mortgage lien : in this snit he 
obtained n decree on the 30th April 1866, 
declaring his len and ordering a sale of the 
mortgaged premises. On the 16th June 
1868, he petitioned for a sale of this property 
according to the decree. Upon this, two 
sets of objectors ‘came in, who were respect- 
ively represented by Eida and Purmeshur. 
Their objections were' entertained and dis- 
posed of by proceedings held under Section 
246 of the Civil Procedure Code. The 
Moonsiff before whom the matter came 
upheld EHidws objection to the extent of 
2 annas 2 pie, being one moiety of the whole 
4 annas 4 pie originally mortgaged, and 
made an order to that ef ct on the 24th 
December 1868. He found more difficulty 
in determining the right course to take with 
regaid to Purmeshur’s objection. Ultimately, 
however, he appears in some sense to have 
overiuled it, and came to the conclusion that 
the rights and interests of the judgment- 
debtors should be sold, ond he made an order 
(to which I shall probably have to refer 
again) bearing upon this point on the 28th 
Decomber 1868. The nextday, 29th Decem- 
ber, a Sale was had, and the judgment-creditor, 
the originul mortgagee himself, bought what 
was then sold. He now brings the present 
suit upon the footing of the purchase which 
he thus made against the original judgment- 
debtors, seeking to recover that which he 
dhad purchased, aud which he alleges was 
the 4 annas 4 pie shnre of the mouzah. 

In this suit Eida and Purmeshur were 
permitted to intervene. He has succeeded 
below in getting a deciee aguinst all the 
defendants for the full amount, namely, 
4 annas £ pie. 

I will now go back a little in time in 
ordey to get at the origin of Eida’s and 
Purmeshur’s claim. 

It seems that after the present plaintiff 
had obtained the decree in April 1866, 
which ordered the sale of the mortgaged 
property, $. e., the decree made on the 18ih 
April 1868, Kida obtained a bond fiom thé 
judgment-debtors, ‘who mofttgaged to him 
the same property, the whole 4 annag 4 pie, 
to secure the mortgage debt. Is will be 
perceived that this was before the present 
plaintiff had preferred his petition for gale, 
for that was on the 16th June 1868, It 
further appears tbat on the 30th June 1868 
the judgment-debtors conveyed 2 aunas 2 pie 
to Purmeshur. In “this state of things, 
plaintiffs petition for sale still pending, the 
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present defendant Eida, on the 21st Ju, 
1868, brought a suit upon his bond of An, ' 
and in September of the same yearobn wien 
a decree against Gopal Sahoo and Gril: - 
Sahoo (the present plaints judgim-nr- 
debtors) declaring his lieu and crdermyg n 
sale of the mortgaged property. Ie app: 

to have applied for a sald aceordin:, 
Some ‘third persons then intervened alles ¢ 
that they had previously purchased 2 i. , 
2 pie, and in conseqyence of this objec iwi 
that share or moiety wis released. Aud 
Eida on the 11th December 1868, upon te 
sule thus obtained by himself, bought il, 
remaining 2 anuas 2 pie. It avas upon ù > 
footing of his decree of September 1665, 
and eventually of his purchase of Decent 1 
1868, that Eida intervened upon the pre cut 
plaintiff's petition for sale, and succeeded, : > 
I bave already said, in inducing the Moci 

to exclude lis 2 anvas 2 pis, frown the pre 
perty to be sold. 

Purmeshur also intervened upon the {v- 
ing of lus conveyance of the 30th June ISG 4, 
And it was the complication introdu i, 
as I understand, by these different proc. co- 
ings, which so effectually puzzled tho 
Moonsiff that he found himself rednezd to 
the necessity of making the order of the 
28th -December 1868, an order which he. 
been interpreted to us as simp'y an ordo 


for the sale of the rights aud interests cf 


the judgment-debtors, 

With this explauation, I think we are alo 
to say what it was that really did happen ut 
the sale of the 29th December. 

The present plaintiff had petitioned O” 
have the property sold which was previous’ 
decreed to be sold. But the Moonsitl lit 
made an order ou the 24th December thet 
the 2 annus 2 pie claimed by Eda shon'] 
not be sold. And it seems to ine that tho 
result of the order of the 28th Decent’ 
1868 was that, as regards the 1st ofro 
property, only the right, title, and inter =t cf 
the judgment-debtors should be cold. ‘Th: 
sale of the 29th Dee-mber followed imme 
diately on these ordera,—in fact was the elu 
of those orders, Now the rights and mta- 
ests of the judgmeut-debters in the pros aiy 
at that date were on the facts whieh Iho. 
stated absolutely wil. They had parted vsta 
2 annas 2 pie to Enda, as the result of ths 
decree of September 1868 and the ito 
which followed thercon in December 15'838, 
and they had parted with another 2 wuss 
2 pie ta Purmeshtr, as tho result) OX ths 
couveyance of the 30th Juno 1868. "And ac 
that be so, of course there was noih.us 
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which could pass to the present plaintif by 
virtue Qf the Moonsif’s sale gf the 29ıh 
December, if he merely sold, na he seems to 
have done, the then existing rights and 
interests of the judgment-debtors, But the 
truth is that that order for sale of the Moon- 
siff was inapplicable to the present case, 
The present plaintiff had a right to have 
the property sold which hnd been originally 
pledged to him, aud which had heen decreed 
to be sold by the Court’s decretal order of 
the 80th April 1866. It was no proper 
order for sale upon that decree which direct- 
ed the rights and interests of the judgment- 
debtors to be sold as they stood on the 28h 
“December 1868. It seems to me that the 
order of the Moonsiff and the eale had by 
him on the day following did not affect the 
sale of the property or any portion of the 
property which was decreed to be sold by 
the decretal order of April 1866. 

I will not stay to inquire whether it was 
a right course in a case like this to entertain 
objections and to deal with them precisely 
under the words of Section 246 of the Civil 
Procedure Code. But supposing it were go, 
it seems to me clear that either the bond of 
April 1868 to Eida, or the conveyance of 
June 1868 to Purmeshur, could not, as 
against the decree of the 30th April-1866, 
crente a new ownership in, so to speak, third 
persons. At the time when Hida and Pur- 
meshur took uuder those conveyances, the 
subject which they took was already n matter 
of suit, and a decree had been passed which 
directed it to be sold, and they could take it 
in no other way than as subject to the rights 
of the parties in that suit. If the Moonsiff 
made any real enquiry at all upon the objec- 
tions of these intervenors, he ought at once 
to have been satisfled that, the title which 
they put forward did uot serve to distinguish 
them from the judgment-debtors: they had 
hy their own account taken the property 
which was the subject of suit pendente lite, 
and they could not stand in a better position 
with regard to it thau the vendor from whom 
they took, and against whom a decree had at 
that time already been made in respect to 
this very property. The Moonsiff ought, 
even under the strict provisions of Section 
246 of the Civil Procedure Code, to have 
trented the objectora ns being, on.their own 
showing, none other than the judgment-debtors 
themselves. Therefore it aprears to me clear 
that the proceedings of the Moonsiff upon the 
matter gf objection put foward by Eida and 
Purmentar altogether miscarried, and had 
the effect of bringing about an’ abortive sale. 


In this view, we are bound to dismiss the 
plaintiffs suit, because he has got no title tò 
claim these lands under that pretended sale. 
But of course we ought uot to limit our 
decree to this simple form. The plaintiff's 
interests must at the same time be protected 
(for we are able to do this, inasmuch as all 
the persons concerned in the matter are 
parties to the present suit); his interests 
must be protected by a declaration that that 
sule was an abortive inoperative sale, and 
that the plaintiff is entitled to a refund of 
any money which he has paid as considera- 
tion for the purchase, It seems, however, 
that we are not in a position to make this 
laiter declaration at the present moment, 
because, E understand, the judgment-debtors 
are not here before us in the Appellate Court. 

Under these circumstances, we think that 
we must withhold our. final decree until 
notice has been given to the judgment- 
delktors to appear here. i 

Probably the best course will be to 
adjourn the matter for a month in order that 
notice may be given to the judgment-debtors 
to appear in this appeal, 

I have expressed the views which we at 
present hold as to the form which the decree 
ought to take in order to do complete 
justice between the parties. But if the 
parties will come to some agreement such ns 
that which was suggested during the hearing 
by the Court, the decree may be made still 
more complete, namely, it may by consent be 
decreed that the sale be set aside, and that a 
new sale of the property decreed to be sold 
he directed ; aud further, either that the money 
which has been paid into Court sliould be 
refunded to the plaintiff, or that it should 
remain there and be taken as the first bid on 
the part of the plaintiff iu the new sale. Of 
course, all this can ba done only by an agree- 
ment between the parties. For the present 
we will adjourn the matter for a month, and 
give notice to the judgment-debtors in order 


that they may appear at the expiration of * 


that period with information as to that which 
has now been suggested. 


Judgment passed on the final hearing. 


Phear, J.—As we are informed that the 
summonses have been duly served upon 
the judgment-debtors, aud they have not 
thought it rightto appear, and no objection 
is made to the order which this Court at the 
last hearing proposed to make as the flnul 
order in the case, that order will therefore 
now be made. We Wismiss the plaintiffs 
suit; but weadd the declaration as against 
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* the judgment-debtors 
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that, inasmuch as 
the sale was a void and inoperative sale, 
the plaintiff is entitled to n refund of any 
money which he has paid ns consideration 
for the purchase. If the payment hus been 
mnde in the shape of a set-off, that set-off 
must be removed. ° 

Tho defendant, other than the judgment- 
debtors, will have his costs, 





The 9th December 1873. 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Lease by Joint Shareholder—Rights of 
Co-pi opriciors. i 


“ Case No. 57 of 1873. 


Reaular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 4th February 1873. 


L. N. Macdonald (one of the Defendants) 
Appellant, 


versus 


Talla Shib Dyal Singh Paurey and others 
‘(Plaintiffs) and others (Defendants) 
Respondents, 


Afr, R. T. Allan and Baboo Romesh Chun- 
i : der, Mitter for Appellant. 


‘Baboos Unnoda Pershad Bansrjee, Chun- 
der Madhub Ghose, and Judoonath 
Sahoy for Respondents. 

An undivided shareholder is not prevented by law 
from granting a lense of hig share to a third person. 
All that the other co-proprietor can insist upon is that 
the lessee should be prevented from dealing with the 
subject of the lease iu any way different from that in 
which theJessor, his co-proprietor, could deal with it. 


x X 


A joint shareholder, or any lessee of a joint share- 
holder, is at’ liberty to contract with the 1yots of the 
zemindaree for any lawful purpose, even without the 
consent of the other co-pruprietors, 

Phear,. J— IT appears to us that the 
Subordinate Judge has iisapprehended the 
Jaw applicable to this case, and that his judg, 
ment therefore ennnot be supported. 

The plaint is very unfortunate in its 
wording; and we regret to find that the 
Subordinate Judge, according to his own 
record, directed it to be admitted and regis- 
tered as a suit after having perused it, for 
we think that it was the duty of the Judge 
to whom this paint was presented for the 
purpose of being filed’ to refuse to receive 
it in its present state. It is indefinite and 
contradictory ; aud we may say that it is 


with considerable hesitation and doubt t « 
we at Inst agrived at the conclusiongthat .¢ 
contains enough in it to support a suit. ‘Fo 
substantial allegations which the plainttis 
make, as we understand their plaint, are 1.3 
follows :—That they are 12 annas share- 
holders of n certain Mouzah Sonotepore, nn? 
that the defendants Nos. 2, 3, and 4 nre th 
remaining 4 annas shareholders. Furth», 
that these latter shareliolders have execu’ å 
n pottah of their share to the defendi a 
No. 1. The pottah is dated the 23th Ju. .- 
ary 1871 ; and that under cover of this pot :1. 
the defendant No. 1 has wrongfully tab. n 
exclusive possession of certain lands derei.» 
ed and set out in the echedule to the plait, 
belonging jointly to the 16 annas shae- 
holders. Upon this alleged state of tuts, 
the plaintiff asks that the pottah granted i y 
the defendants Nos. 2, 3, aud + to tha 
defendant No. 1 should be caneelled, and tło 
defendant No. 1 should be turned out of tho 
exclusive possession of the land which is 
the subject of suit, and prohibited for the 
future fiom sowing indigo upon that land. 
If the facta, which we thus suppose fo 
constitute the alleged foundation of this st”, 
are in substance made out, then, uo douls, 
the plaintiffs have the right to ask that tho 
defendant No. 1 be turned out of exclusive 
possession, and also that he be prohibited 
for the future from doing anything on i's 
land: which is the subject of suit which 4 
co-sharer of the pluintiffs has no right to de. 
But it is a mistake on the part of the plain. 
iffa to ask as a matter of right that the le: s4 
should be cancelled, becanse there ia certainty 
nothing in the law of Bengal which guca 
to prevent an undivided shareholder from 
granting a lense of his share to a thad 
person. All that.the other co-proprietor cat 
insist upon is that the lessee should be pre- 
vented from dealing with the subject of the 
lense in any way different from that in whret: 
the lessor, his co-proprietor. could deal with it. 
The Subordinate Judge takes it that tle 
joint proprietorship of the 2nd, 3d, ard 
4th defendants with the plaintiff is admitted , 
that the lease alleged to have been granted 
by them to: the defendant No. 1 is leo nd- 
mitted; and further, the defendant No. 1 
has admitted that he has procured the ry ots 
to sow indigo upon the land which is tha 
subject of suit; aud the Sul ordinate Judze, 
upon these facts, which he supposes to Le 
admitted, is of opinion that the plaintiff is 
entitled to a decrée not only to tha extent 
of the injunction which he asked fcr, bus 
also to a decreé which will cancel the lease 
° 3 
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and eject the defendant No. 1 from the land says :— The No.1 defendant, having perpe- 
which ig set out as the subject of suit. “trated various acts of tyranny and oppres- 
It has already been enid that the facts sot | “sion on the tenants of 16 annas, took 
ont in the plaint do not entitle the plaintiffs | “criminal proceedings against them and had 
to a cuncelment of the lense, much less the | “several of them sent to jail, come of whom 
facts upon which the Subordinate Judge has | “died in prison, and a number of them 
relied, The first issue which was raised in the | “ deserted the village, and the defendant No. 1 
Lower Court ‘wns in these words :— When “brought 131 beegahs 6 biswas of the 
“both parties admit the lands of 16 annas | “lund of 16 annas of the aforesaid mouzah 
“of Monzali Sonotepore to be held jointly by | “under indigo cultivation.” 
“the malike, had the malika of the 4 annas The last liue alone of this clause involves 
“share authority to permit defendant No, 1 | statement of material fact, ndmely, the 
“to cultivate, or get cultivated by ryots,| statement that “the defendant No. 1 bas 
“indigo on my quantity of the’ joint lauds | “brought 131 beegaha 5 biswas of the 
“of the mougah? ” “land of 16 annas,” t.¢., of the joint share- 
‘And this issno, the Subordinate Jndge| holders, “of the aforesaid mouzuh under 
says, Must, updn the suthority of a decision | “indigo cultivation.” If this stood alone, 
of this Court, be anstvered in the negative. | it would be doubtful whether the plaintiff 
We think that the Subordinate Judge is} meant to say that he, defendant No. 1, had 
entirely in error ‘in this respect. There is|in any wrongful mode brought the land 
nothing in law to prevent any one from | under cullivation or not: it might be that 
inducing ryots by ‘contracting with them, | he hrought it under cultivation simply by 
or by other fair menns, sich as offering inducing the ryote, occupants and cultivators 
rewards, to cultivate any crop they like upon | of the land, to cultivate indigo in preference 
the lands which they are holding. provided | to nny other crop. But coupling this clause 
that they are holding thore lands without | with the schedule which is appended to the 
any covenam or stipulation ‘in their agree- | plaint and is verified as‘ part of the plaint, 
ment with their zemindar to cultivate them | nud secing that the heading of that schedule 
in n particular way. Two decisions of this | is “statement of Iland under indigo cultiva- 
Courthave'been referred to hy the Subordimte | “tion of defendant No 1, and definition of 
Judge, and we think have been misinter-| “boundaries with the names of the tenante, 
preted by him. ‘The decision wlrich is | “whose holding the different plotas were,” 
reported in the XVI Weekly Reporter, ‘page | we think these two passates together amount 
41, merely lays down that one shareholder | to an allegation that the defendant No. 1 had 
joint with another cannot interfere with the | taken the land specified in the schedule into 
ownership of that other without his consent, | his exclusive possession nnd cultivated it 
whether he interferes by taking khas ex- | with indigo after wrongfully turning the 
clusive possession of the land which belongs | ryots out of it. It possibly is going some 
to both shareholders jointly, or interferes | way in favor of the plaintiff to put this 
by disturbing the ocvupation of joint ryots | construction upon his words, but still, on 
against the will of those ryots, Tt hna heen, | the whole, considering that the case has not 
ng far as we are aware, nowhere Inid down yet been tried or decided upon the facte, 
by this Court that a joint shareholder, or | te think that we ought to give the plaintiff 
nny lessee of n joint sharelolder, cannot | an opportunity of muking this assertion good, 
contract ‘with the ryots of the zemindnree | inasmuch ns it certainly does nppetr to 
for any Inwful purpose, even withont the} be, without distortion of his words, an 
consent of the ‘other co-proprietors. In this | allegation made by him in his plint. If 
view, it nppenrs to us that the decision of Ahat allegation can be made out in fact, it 
the Lower Oourt, which has been come to will, ns has been before observed, afford a 
upon the footing of the defendagt’s written | foundation upon which the plaintiff will be 
statement alone, is erroncous in Jaw and must | entitled, not to bave the lense which is 
be reversed. complained of cancelled, but to “have nan 
Then comes the question whether the| order equivalent to an cjectment of the 
plaintiff has in his plaint exhibited n canse | defendant from the exclusive possession of 
of action which ought to be sent back to the | this Iand, and an injunction restraining the 
firat Court for trial, And after some hesita- | defendant for the future from doing any net 
tion, ng hns already heen mentioned, we | which is inconsistent with the joint pro- 
think that there is ench a cause of action, | prietorship of the plaintiff. 
In the 4th chuse of the plaint, the plaintif | On the whole, we think that there is 
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enough in the plaint, read with the schédule, 
to raise this issue, mud accordingly, while we 
reverse the decision of the Lower Court, we 
remand the case to that Court for re-trial 
upon the question whether or not the defend- 
mt No. 1 has wrongfully taken exclusive 
Possession of the land which is set out in 
the schedule or any portion of it, and mnin- 
tained that exclusive possession without the 
consent of the plaintiff, 


Costs must abide the event, 


The 10th December 1873, 


Present: 


The Howble J. B. Phear and W. Ainslie, 
ie Judges. 


Benamee Purchase— Onrus Probandi—Old 
Documents—Parol Evidence. 


Case No. 299 of 1873. 


Special Appeal from a decision passed 
by the Officiating Additional Judge of 
Tirhoot, dated the 20th August 1872, 
reversing a decree of the Moonsiff of 
Durbhangah, dated the 29th April 1872. 


Mussamut Fureedoonnisga and another 
(Defendants) Appellants, 


versus 


\ Ram Onogra Singh (Plaintiff) 
N Respondent. 


_ Mr, Twidale and Moonshee Mahomed 
\ Yoosoof for Appellants, 


\" - Baboo Taruck Nath Palit for Respondent. 


| To make out a title to property, it is not sufficient that 

: the party’ from whom, or ın whose name, the claimant 

alleges that he bought the property does not come for- 

ward to dispute the allegation. It is necessary for the 

plaintiff to establish either the alleged benaince, or a 
subsequent conveyance from the alleged benameedar. 

Even where a deed or other document is so old that it 

is not reasonable to expect proof of the fadum of its 
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execntion, its authenticity must be made out in coro 
reasonable way ; tig usual method being parol testimo y 
as to the facts ef its custody. s , 


Pheer, J.—Tuts is in fact a partition suit. 
It is a guit brought to huve n declaration of 
Tight to a share iu ijmali property, io order 
that a butwarah may follow upon that 
declaration. It is therefore incumbent upon 
the Court, in the first place, to enquire 
whether the plaintiff hug any share, and if 
so, what share, in the specified property. 
In the event of the Court coming to tha 
conclusion that the plaintiff has no share nt 
all in the property, then the suit ought tø bo 
dismissed. But if the Court comes to the 
conclusion that the plaintiff has some def- 
nite share in the property, whether precisely 
that share which he alleged or not, then it 
ought to proceed to ascertain the shares of 
the other parties to the suit. 


The objection which was made on special 
nppeal is that the Court below bas been 
wrong in finding that the plaintiff has made 
out a title to any share at all in the property. 
It is not necessary for us at this time to go 
into the evidence, or to inquire much into tha 
details of the cense. Jt is sufficient to r: mariz 
that the plaintiff claimed to have 2 anuas 
1 gundah glare in certain property. He made 
out his title to it in this way. He stated 
that he had bought 18 gundahs of ít from 
one Burkut Ali at an execution-sule, which 
was held so long ago as the 17th Januny 
1827 ; that be bought another 1 apun sharo 
ag the consequence of a certain pre-emption 
decree given in his favor, thie 1 anna sharo 
being the share belonging to one Furhut Ali ; 
and that this purchase took place on tho 
24th February 1880. Finally, he suid that 
he bought another 1 anra share by private 
sale from Rahmut Ali and Khoda Buxsh on 
10th Sawun 1241. 


He then ndded that out of this total of 
2 annfs and 18 gundahs he sold 17 gundahe ; 
so that there remnined to him now at the timo 
of the claim 2 annas and 1 gundah. 

It does not seem to have been seriously 
disputed by any one at the trial that iha 
shares of the property which the pluintiff 
snid he bought on these three different occasions 
belonged to their respective alleged vendw1s, 
but plaintiff's purchase from these vendors 
was questioned in each instance, And onc of 
the principal objections made to his tiile was 
that these purchases, all three of thm, 
appear to have bé&en made in tho yatne ot 
one Mohun Lull Doobey, and that ‘the plaint- 
iff hud uot proved his title either by convey- 
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nnee from Mohun Lull Doobey, or by iden- 
tificalidg of himsélf with Mohon all Doobey. 


With regard to this objection the Judge |: 


saya :— Iu tho first place, I must note that the 
“ plaintiff did not purqhase in his own name, 
“butin that of Mohun Lall Doobey. ‘To this 
“the heirs of, the latter do not object, and 
“ no one else has a right to.” 


There the Judge leaves the matter, nb- 
staining altogether from deciding the question 
whether Mohun Lall Doob-y was only 
another name for the plaintiff, or whether the 
plaintiff was entitled in any other way to the 
benefit of Mohun Lall Doobey’s purchase, 
In this we think that the Judge was‘ wrong. 
It is not sufficient to make oùt a (itle to 
property that the person. from whom the 
party alleges that he bought the property, 
or in whose name he alleges he bought the 
property, does not come’ forward to dispute 
the allegation’ Mohun Lall Doobey’a heirs 
are not parties to this suit, and they. haye 
not been made, witnesses in .the care. Ir 
was essential to the auccers of the plaintiff, 
when he had established: these three different 
purchases in the name of Mohun Lull Déohey, 
to show: aa against the. defendants that 
Mohun‘Lall Doobey was only, another name 
for himself, or to show that:he had obtain- 
ed a title by subsequent conveyance ' from 
Mohan Lall Doobey. The.case of the plaintiff 
seems to be that Mohun'Lall Doob-y: war 
merely'bennmee for himself ; but agains? that 
there certainly is avery: strong. evidence 
indeed on the record, namely; 2 decree passed 
by a competent Conrt between the prerent 
plaintiff and the heirs of Mohun Lall Doober 
in 1861; a decree which, as it has been rend 
to us, seems to: haveithe: effect. of dismissing 
a claim made by the present plaintiff to lave 
a; declaration of. rights fo’ these: eee 
against the heirs of MohuniLall Doobey. : 


> However this may be, we think ‘that! 'the 
Judge was ‘wrong in not weighing all the 
‘evidencp bearing upon this point-and éoming 
to n distinct finding with: regard to it. '' We 
may also add that the Judge, although he'has 
‘touched upori the question ns to the plaintiffs 
possession, has not found in distinct terms 
‘how the plaintiff has been in possession. 
‘He snys :—‘T find that ‘the plaintiffs wii- 


“ nesses have proved his possession, assisted: 


‘by kubooleut’ frém séveral ticendara which, 
“though old papers and unnttested, nssiat 
“‘plojntiff in establishing his claim.” It isa 
little difficult to satisfy one’s self as to what 
“this passage really was intended by the 
Judge to convey ; possibly if only amounts 


to saying that, in the opinion of the Judge, 
‘the plaints possession at the time of the 


suit was made out Still the Judge does 
refer to old papers as if ho was speaking of a 
possegsion which had extended over some 
time. If this were so, itis unfortunate that 
he has not made his language express upon 
the point. From the language of the Judge, 
it would seem that the old papers upon 
which he placed some relinnce were not 
properly made evidence in the case. He 
save : "which though old papers and unattest- 
“ed, assist plaintiff in establishing his claim: ”’ 
From this we suppose that these old papers 
had not been proved by evidence. Now, 
althongh a deed or other document’ may be go’ 
old that it is not reagounble to expect that the 
person who relies upon it should be able ta 
prove the factum ofits execution, yet its 
authenticity must be made out in some reason- 
able way before the Court is justified in 
using it as evidence against an opposing 
party. The usual mode of proving the 
authenticity of an old document is to give 
parol testimony as to the fuct of its custody 
so fur back ns the person in whose hand it 
is can account for it. : 

In the present case, if the snit of the 
plaintif i is well-founded, he must bave been 
in possession of some’ share’ of the property 
in suit for n very long period,—indeed, 
as regards 18 gundahe, for a period of 
upwards of five and forty years,—and with 
regard to the other parcels, for very nearly, 
ng long a ‘period. Now, if this be so, the 
facts of possession ought to be capable of 
heing proved ; and the custody of these old 
documents for that period, or something 
like that, period, would be very cogent 
evidence indeed of their authenticity. And 
this very long period of possession would be 
almost conclusive on ihe question whether 
or not Mohun Lall Doobey was another 
name for the plaintiff in the matter of these 
purchases, It would be almost impossible 
to resist the conclusion that—if a puichase 
made five and forty years ago in the name 
caf Mohun Lall Doobey, was followed ‘in- 
‘stuntly by possessién in the-person of the 
plaintiff, and that possession had been conti- 
uned down to the present time, , together 
with the possession of muniments of title— 
on these facts, Mohan Lall Doobey was 
only a benamee name for the plaintiff iu 
these purchases. 

We think that the decision of the Lower 
Appellate Conrt must be reversed, and the 
case remanded to that Court for re- trial, 

Custs will abide the event, 
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The 5th-November 1873. 


Present: 


‘Sir James W. Colvile, Sir Montngue E. 


Smith, Sir Robert P. Collier, and Sir Law- 
rence Peel. F 


Morigaged Property—False Representation. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Munooo Lal 
versus 


Lalla Choonee Lall and others. 


A man who has represented to an intending purchaser 
that he hus not a security in the property to be sold, 
and induced him under that belief to bny, cannot as 
agninat that purchaser subsequently attempt to put his 
security in force, 

Ts appeal hns been henrd ex parte, 
and after considering the opening of Mr. 
Leith, which has been made ina fair and 
eandid manner, it appears that there are 
concurrent findings of two Conrts below 
upon a qnestion of fact decisive of the case, 
and decisive of if against the appellant, 


The* circumstances are very short. It 
nppears that a man of the name of Reep 
Bhunjun Singh was in debt, and at the time 
possessed some considernble estates. The 
appelfant Munnoo Lall had been his banker 
ond advanced money to him, and, amongst 
other securities, he held a morteage of the 
date of 91h October 1863 from Reep Bhunjun 
Singh of Mouzah Shshpore. It was an 
ordinary mortgage to secure the sum of 
Rs. 20,000. Subsequently to that mortgage, 
on the 9th of August 1864, Reep Bbunjun 
Singh sold the mouzah to the respondents, 
or to those whom the respondents 1epresent, 
the bulk of the consideration given for the 
purchases being the money which was due 
to the purchasera from Reep Bhunjun Singh, 
for which they had obtained decrees. Bo- 
sides the amount of the decrees, a small sure 
was paid on each of the purchases in cash. 
Four years after these purchases the appel- 
lant commenced this suit, which is a suit to 
enforce payment of his mortgage bond 
against the respondents, and prayed a sale 
of the mouzah. The defence set up by the 
answer, amongst others, was the equitable 


* From the judgment of Peacock, C J., and LS. 
Jackson and Macpherson, JJ.,1n Letters Patent Appeal 
No. 6 of 1868, decided 6th December 1869. 

e 


dafence that Munnoo Lail could not enforce 
his mortgage bond as against these rgspoud- 
ents, beenuse at the time of their ffurclinse 
he had been present when the negotiations 
for the purchase took place, and in angwer 
to enquiries had led the purchasers to 
believe that he had not any len upon the 
estate ; consequently that he had not the mort- 
gage bond which he sets up in this suit. 
The defence is made in the answer, as 
Mr. Leith observed, in not very precise terma, 
but they say that the purchase was made in 
consuliation with the plaintiff and his son, 
and at that consultation they were led to 
believe that there was no such lien as *the 
moitgnge of 1863. 

The issues were settled, and two only of 
them are material. The firat was that the 
bond was altogether collusive and mode with- 
out consideration for the purpose of defent- 
ing any subsequent purchasers ; and the 
second, which has bee»me the material one, 
is “ Was its existence’— that is the exi-t- 
ence of the morigage deed— intentionally 
“kept secret from the defendants at the 
“time of the purchase?” There was a 
third issue, which raised the question 
whether the litigated property being under 
attachment at the time of the execution, the 
morigage deed wns thereby rendered nuga- 
tory. Upor the first trial of these issu: a, 
the Judge of Shahabad, Laving found the 
third issue agninet the plaintiff, was of 
opinion that it decided the cause, and that it 
was immaterial for him to determine the 
other issues. However, on appeal to the 
High Court, thet Court reversed the judg- 
ment of the Judge of Shnhabnd, nnd 
remanded the ense for trial upon the first two 
issues to which attention has been called, 
and amended the second issue by inserting 
the words “ by the plaintiff” after the words 
“was its existence intentionally kept secret.” 
The parties went down to try that irsue, 
which was iu effect whether the plaintiff had 
intentionally and designedly, and with a view 
to deceive the defendants, kept the existence 
of his mortgage secret fiom them. That 
issue raises a pure question of fact. It 
Appears that there was evidence on both sides, 
the witnesses on belialf of the respondents 
giving testimony that the negotiations took 
place in the presence of the appellant Mun- 
noo Lall ; that ingairies were made whether 
he lad any mortgages, it being expected 
from his relntion tg the vendor that he ight 
have them; and that in answer go those 
inquiries, he distinctly stated that he had 
none and documentary. eee was also 
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given in support of the affirmative of the}. The 7th November 1873, 
issue. -Some evidence undoubtedly was 
given “on the other side of a dontrary cha- Present : 

racter. The Judge of Shahabad, who heard | Sir James W. Colvile, Sir Barnes Peacock, 
the witnesses, has given credit to those who| Sir Montague E. Smith, Sir Robert P, 


were called on the part.of the defendants.|} Collier, and Sir Lawrence Peel. 
He distinctly gives credit to them, and he f 3 
-thinks that their. evidence is corroborated Old Dooument—Evidence — Possession. 


-not only by the documents, but by the pro- ; 
babilities of the case. On appeal to the On Appeal from the High Court oF 
High Court, the High Court affirmed his Judicature at Fort William in Bengal. 

' finding, after much consideration given by 


themselves to the evidence. TheChief Justice, Bisheshur Bhuttacharjee and another 


who analysed the evidence given by the wit- versus 
neéses, has pointed out various circumstances 
which appear to him to corroborate them. George Henry Lamb and others, 


The learned Chief Justice thought that Mun- | Where a document, which ia not proved because of ita 
noo Lall was present at the time of the; great age, and of there being no witnessea to prove it, is 

+ is oie put forward as a document intended to operate as a 
pear an and that ae oo 108 baal made of merasi tenure, it is necessary in order to establish ips 
him. Their Lordships think it is a natural authenticity to show that it was accompanied by 


conclusion to draw from all the circum- | possession. 
sinnces that some enquiry would have been Tuns is a snit brón 

: fear ght, as far back as the 
Taide of him, and they think, it must be | 1af of July 1858, to recover certain talooks, 
pretty evident from the whole ciroumstances or zemindaries, from a person who claims 
of the case that if the defendants had had | under aud stands in the position of a pur- 


notice of the mortgage held by the appel- | chaser at a gale in execution of a decree 


lant, they would have hesitated to purchase | A A in 

; .. against the zemindar. When the plaintiff 
be ee ee E Mars took mensures to get into possession of the 
a the held. Their Lordships acres! estates which he had purchased, two leases, 
with what Ts stated by Mr. Leith that there "called merasi leases, were set up against him ; 


and it was contended that, having purchased 
may have been no duty upon Munnoo Lall ly tha rich R he | E 
voluntarily, and without being asked, to | only the righte of the zomindar, he had pur 


; i P : chased subject to those two lenses, and that 
disclose his security ; but the case 18 not Put! he was entitled only to the rents under them. 
simply upon the omtesion to give ñottee, bat. The rents amounted to about Rs. 17 more 
upon an actual misleading of the defendanta, | than the Government revenue ; s0 that the 
D RAOT a an ae express | plaintiff, if the leases are upheld, instead of 

eclurati i hasi 1 | : : 

Under these cit cumstances their Lordships ; purchasing, as he expected, the zemtndaries 


$ | free from incumbrances, purchased the value 
think that they could not have departed from of about Ra. 17 in excess of the Government 
their ordinary rule of not, disturbing one ` 


: revenue. 
current jadgments upon a question of fret of | Their Lordships will take one of those 
two Com ts, even if they had felt Bome doubt : documents as an example. On the face of it 
upon the finding. But after the discussion | it appears to be very auspicious. Chunder 
of this case, their Lordships are disposed to Narrin Ghose was the zemindar ; he states 
agree with the findings of the Court below. ie the pottah that, having purchased the 


If then the issue has been properly found, | tulook Gootoo Dass Roy, and having fixed 
it is really decisive of the case, because it she annual rent at Rs. 301, “you being my 


supports the plain equity that a man who  “ grand-daughter—my son’s daughter—and I 


has represented to an intending purchaser that | « having received 15 gold mohurs of the 


he has not a security, and induced him under | e value of Rs. 20 each from you, which were 


that belief to buy, cannot as against that pur- “received os jotook at the ceremony of 


chaser subsequently attempt to put his secu- | « upnoprashon, do grant the same tulook to 


rity in force. “you by meras lease ;” so that he is to be 


The result.is that their Lordships will ; 
humhyy advise Her Majesty that the judg- supposed by this document to have sold to 


ment of the High Court be affirmed and this : ; à 
appeal dismissed, with the costs incurred | ,_ aon jagne o eee 8. area 
‘by the respondents previous to the hearing. January 1868. : 
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his grand-daughter for 15 gold mohurs, which 
she received at a certain religious ceremony, 


a merasi lenge at the rent of Rs, 801, which. 


was only Rs, 18 more than the Govern- 
ment 1evenue which le had to pay. That 
that is the valuo is admitted by the defend- 
ont in the answer. Indeed, it has not been 
disputed. 


Now the Judges have found that this docu- 
ment had never seen the light from the time 
when it was granted on the 11th of Sraban 
1218 (the yenr 1806) up to the time wheu 
the purchaser under the execution sought to 
get inio possession of the zomindary in 1854 ; 
and that from 1806 to 1864 no public notice, 
no mention, had ever been made of this lense. 
When on execution is pat in, notice is given 
of the execution, and any persons claiming 
rights in the property seized under it have a 
right to set'them up. No claim of that sort 
wag made in the present case. One of the 
defendants is the son of the grand-daughter, 
and claims to be entitled to his mother’s 
right, bat be never set it up when the 
execution was put in. 


Now, in order to satisfy the Court that such 
ao document as this was a valid document, 
intended to operate as a merasi tenure, it 
would be important to prove that possession 
had accompanied it. The document itself was 
not proved, because it was more than thirty 
years old, and there were no witnesses to 
proveit. It was therefore necessary, in order 
to establish its authenticity, to-show that pos- 
session had accompanied it. In order to 
corroborate the lease, another document was 
put iv, which is called a bundobust, signed by 
the sons of the grandfather, who were the 
zemindars in 1817. Now this is an 
unusual document, and it does not appear for 
what reason it was executed, Ifthe merasi 
tenure wasa valid ove, the grand-daughter 
had the right to the lense, at a rent of 
Rs. 301, payable yearly. The bundobust is 
signed by the representatives of the zemin- 
dar, and by it they make the rent of Rs. 301 
(which in the pottah was payable yearly), 
payable by six-monthly instalments. What 
rengon could there have been, if the grand- 
daughter had got the tenure at a rent of 
Rs. 801 payable yearly, for her agreeing to 
pay it by six-monthly instalments, or for the 
zemindar’g granting her this document 
making it payable by instalments? One 
can hardly see what the object of this could 
have been, except for the purpose of making 
it appear that the lease was treated by the 
representatives of the zemindar as o genuine 


document, and thus giving it'the appearance 
of authenticity. 

The question then turns upon the point ns 
to whether possession was taken under the 
document, The Principal Sudder Ameen 
has found that there was no possession taken 
under it. He says that the few jumma-wasil- 
bakees, chitiahs, kubooleuts, and evidence of 
ryote and low caste servants which had been 
adduced by the defendants, were all unreli- 
able, the documents beiug prepared, and the 
witnesses tutored. 

The Judges of the High Court agreed 
with the Principal Sudder Ameen as to the 
absence of pessession. They said :—“ No- 
“ thing but the most complete and satisfactory 
“evidence of good faith, coupled with 
“yensons for the previous absence of all 
“ mention, could ennble the defendants to get 
“over so strong and significant a circum- 
“stance, Not once in half n century do 
“these merasdars appear iw Court, not once 
“have they been sued for rent, not once have 
“they found occasion to assert or to protect 
“their tenure until it is brought forward as 
‘tthe last of a series of measures to prevent 
“the tolooks passing into the hands of the 
“purchasers.” Then they say :—‘In 
“Chunder Kant’s case there is a bundobust 
“ paper of the 25th Maugh 1224, which is said 
“ to be a confirmation of his meras, but neither 
“the authenticity, nor the ocvasion of this 
“ document, is sufficiently made out.” Here, 
then, are two concurrent findings of the Lower 
Courts upon the question of fact, whether 
possession did accompany the documents ; 
and both Courts: have found diatinetly that 
the possession was not in accordance with 
the documents; that the zemindara remained 
in possession from the time when those meras 
leases were alleged to have been granted up 
to the time when the purchaser sought to 
obtain possession under the sale in execution. 
But then certain mouzah-waree papers were 
produced. The Principal Sudder Ameen 
made certain observations with regard to 
those papers. The Judges of the High 
Court, speaking of them, say :—“ They pro- 
“dace what are called quinquenuial or 
“mongah-waree papers from. the Collector’s 
1 óffiċe of the Bengulee year 1217, in which 
“the meras tenures are specified, And in 
“the case of Jugul Kishore a register Look 
“is produced, in which these papers me 
“referred to. But the uppellants fail to 
“show for what reagon these mouzali-yareo 
“ papers, filed by the zemindar in the Gollect- 
“‘ordte, should, contain a specification of 
“ander-tenures with which the Collector 
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“had no concern; and as to the so-called 
“regier book, we are not informed under 
“what regulation or rule of practico it was 
“kept; nor bave the defendants tnken the 
“evidence of the Collectorate officers to 
“throw light on the subject,” Now it is 

cohtended that the Judges were wrong in 

making these’ remarks; but the fact of the 
Judges making a mistake, even if they did 

make a mistake, with reference to the 

mouzah-waree papers, does pot nffect the 

other part of their finding, viz, that the 

lenses had never been made public; that 

they had never seen the light; and that 

possession had never accompanied them. 

* Even if they did make a mistake with regard 

to thé mouzah-waree papers, it would not be 

a sufficient reason for their Lordships revers- 

ing the finding upon the other question of 

fact. Oue of the Judges who gave judg- 

ment, upon a motion for review of judgment, 

says :—“ The sole ground taken, nnd ably 

“argued at the hearing by Mr. Plowden, 

“was that the Court had come to an erro- 

“neous conclusion with respect to the 

“ mouzah-waree papers, which had been relicd 

“on to prove the existence of the talooks. 

“I am now inclined to believe that the 

“papers in question, thongh not precisely in 

“the form proscribed by the Regulation, were 

“nevertheless prepared in accotdance with 

“the instructions of the Board of Revenue.” 

Therefore he admits they were mistaken, but 

he snys :—* Even if this be fully conceded, the 

“fact will not outweigh the other consider- 

“ations which led us to disbelieve the real 

“existence at the present timé of the tenures 

“in dispute. Aud with that feeling of dis- 

“belief upon our minds, produced by a review 

“of the whole evidence, we certninly could 

“not reverse the judgment of the Court. 
“below, simply becnuse it had assigned 

“reasons for its judgment which’ did not 
“appear to be extremely cogent.” 


The Principal Sudder Ameen’s judgment ; 


is also objected to. It is said that he bas 
given certain reasons which are not borne 
out by the evidence, and it must be admitted 
that there are mistakes in the judgments 
both of the Principal Sudder Ameen and of 
the High Court, and that they are perbaps 
not so sntisfictory as they might have been ; 
but the question is whether their Lordships 
ore eatirfiid that they hive come toa wrong 
conclusion upon the evidence, 

Nosy, so far from that heing the onse, their 
Lordslitps are of opinion that if they had 
been reviewing the judgment of the Principal 
Sudder Ameen, they would have arrived at 





the same conclusion as the High Court did, 
that the documents were not genuine docu- 
ments’ intended to operate in the way in 
which they professed to operate. 

Under those circumstances, their Lordships 
are of opinion that the rale by which they 
are usually gaided in not overturning the 

| decision on a point of fact of the Lower 
Court, when that decision has been affirmed 
by the High Court, must apply in the present 
instance, 

They, therefore, will humbly advise Her 
Majesty that the decision of the High Court 
be affirmed, together with the costs of this 
appeal, 





The 26th November 1878. 


Present : 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 
Act XXVII of 1860— Certificate of Adminis- 
_ tration. 
Case No. 2¥7 of 1878. 


Miscellaneons Appeal from an order passed 
by the Judge of Rajshahye, dated the 8th 
April 1873. 


Chundro Monee Debia (Appellant) 
versus 


. Rash Beharee Chowdhry and others 
(Respondents). 


Baboo Debendro Narain Bose for 
Appellant. 


Baboo Kashee ‘Kant Sen for Respondents. 


Where a widowed daughter applied for a certificate 
under Act XXVIC of 1860, claiming under the will of 
the deceased, which was established without dispute, the 
District Judge was held to have done right in granting 
the application; the Jaw ın question not creating a title 
in the party obtaining a ceitificate, 

Kemp, J.—Tuis is an appeal on the part 
of the grand-daughter of one Dhun Monee, 
deceased. Sookh Moyee, the widowed 
daughter of the deceased, applied for a certi- 
ficate under the provisions of Act XXVII 
gf 1860, and in support of her claim she filed 
n will, executed by the decensed on the 18th 

l of Assar 1276. This application was opposed’ 
by three parties—Istly, by Chunder Monee, 

; the grand-daughter of the deceased, appellant 
before us; 2udly, by Rash Beharee, the son 
of a daughter of Dhun Monee; ardly, by 
another daughter of Dhun Monee on behalf 
of ber four minor sons, 

The Judge has givey the petitioner a cer- 
tifiente, fniding that the will of Dhun Monee 
has been established, and that the will is not 
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disputed by the objectors. At the end of his 
decision, the Judge states that the 2nd and 
3rd objectors are the legal representatives of | 
Pertab Chunder, the decensed grandson of | 
Ram Coomar Chowdhry, and that they are | 
entitled to n joint certificate with respect | 
to the dor-putnee of Balooghurra,—that is, | 
aa we read the decision, with respect to: 
the estate of Pertnb Chunder. With refer- | 
ence to the appeal of Chunder Monee, no ' 
doubt the decision of the Judge is correct. | 
‘The will of the deceased having been proved | 
and not being disputed, the petitioner under : 
that will is entitled to a certificate. Act, 
XXVII does not creata a title in the party , 
obtnining a certificate. The object of the | 
Act is simply to fucilitate the collection of : 
debts, and to remove all doubts as to the legal i 
titla to receive nnd collect those debts. | 
We dismies the appeal of Chundro Mones, | 
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Baboos Sreenath Doss, Mohinee Mohun 
Roy, and,Tarinee Kant BhutiaMiarjce 
for Appellant. 


Baboos Unnoda Pershad Banerjee ani 
Doorga Mohun Doss for Respondents 


A remindar having sued a ryot for rent, the defcad- 
ant pleaded to a lower rate than that claimed, and set 
up a mokururee tenure, The suit was deciced, and an 
appeal therefiom was dismissed The ryot then brought 
an action in the Civil Court to bave it declared that he 
had a mokururee tenure. This suit was dismissed by 
the first Court; but the Lower Appellate Court reverset 


ı the decision, relying mainly upon a piesumption under 


s. 4 of the Rent Law: 
HELD, that the declaratory suit was not barred bythe 
Deputy Collector’s decision in the rent suit. 


Hxup, that the Lower Appellate Court was wrong mw ' 


raising the presumption of wuform payment. 


Kemp, J—Taux defendant, the zemindar, 
is the appellant in these cases. It is 
admitted that one judgment will govern the 


and with reference to the question as to | three appeals. The ryot was originally sued 
whether the Judge was wrong in granting a by the zemindar for rent. The zemindar 
joint certificate to the objectors Nos. 2 and 3, | pleaded that the jumma hitherto paid by the 
it is sufficient to observe that if this certificate | ryot was Rs. 2383-6-8; the defendant, the 
has been granted by the Judge to them as Tryot, pleaded that the Jumma was only 
Tepresent'ng the estate of Dhun Monee, such | Rs. 28-2-8, and he also in the rent suit set up 
a certifiente cannot be granted under the |^ mokuruiee tenure. The Deputy Collec.or 
provisions of Act XXVII of 1860; but if, held that the mokururee lad not been 


granted to them, as it would appear to be on 
ovr construction of the Judge’s decision (such 
certifiente not being on the record) ns repre- 
senting the estate of Peitab Chunder, the 
objection is not. tenable. 

The appeal will be dismissed with costs, 








The 26th November 1873. 


Present : 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Declaratory Suit— Res-judicata— Presumption 
under Act X of 1859 s. 4. 


Cases Nos. 49, 50, and 51 of 1873. 


Special Appeals from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 6th September 1872, reversing 
a decision of the Moonsiff of that dis- 
trict, dated the 19th June 1871. 


Ishan Chunder Roy Chowdhry (Defendant) 
Appellant, 


VETSUS 


Bhyrub Chunder Doss and others 
(Plaintiffs) Respondents. 


established, and that the gozashtn jumma 
was ga stated by the zemindar, He there- 
fore gave the zemindar a decree, and on 
appenl this decision was-affirmed by the 
supetior Court. ‘The ryot then brings the 
present suit to have it declared that he has a 
mokururee tenure. It is clear that this is a 
decluratory suit, . 

Subsequent to the plaint being filed, the 
first Court directed the plaintiff to file an 
additional stamp, inasmuch as the stamp on 
which the plaint was originally engrossed 
was not equal to-Rs. 10, which is the stamp 
required for n declaratory suit. 

The zemindar took severnl objections, first, 
that the suit was barred under the provisions 
of Section 2 Act VIII of 1859; that the 
question of the mokururee title of the 
plaintiff, the ryot, had been disposed of in 
the rent suit, and could not be reopened in a 
suit in the Civil Court. He also on the 
merits stated that the plaintiff had no 
mokururee right, and that the jumma was, as 
stad by him in the rent suit, namely, 
Rs. 23-6-8. 

The first Court was of opinion that the 
ryot, the plaintiff, had entirely failed to 
prove his mokururge right. The Moensiff 
also held that the “hisabs” put ineby the 
plaintiff had not been proved, and he there- 
forg dismissed the ryot’s suit. 
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On appeal, the Subordinate Judge has 
revers®d that decision. The Subordinate 
Judge appears to us to have relied mainly 
upon a presumption under Section 4 of the 
Rent Act. He appenrs to have thought that 
the ryot had established payment of rent at 
a uniform rate for a period of twenty yenrs 
prior to suit, The Subordinate Judge also 
takes objection to the manner in which the 
first Court had examined the witnesses with 
reference to the “ hisnbs,” and ob:erves that it 
was very improper of the Moonsiff to cover 
over one-half of the signatures to be attested 
by the witnesses, and to reject their evidence 

e because the ‘witnesses were unable with the 
signatures so covered to identify those signa- 
tures; and he thought that that was an 
improper way of examining witnesses. He 
held that the ryot had proved uniform pay- 
ment for twenty years, and he therefore gave 
the laintiff a decree. 

The zemiudar now appeals., The first 
question to dispose of is whether the deci- 
sion of the Revenue Court is a bar to the 
present case in the Civil Court. We think 
that decision is‘no bar to the present suit. 
The question whether this was a mokurures 
or not was not in issue in the rent suit; the 
only question then at issue being what was 
the gozashta jamma, namely, whether it 
was, as alleged by the zemindar, Rs. 23-6-8, 
or Rs. 23-2-8, as alleged by the tenant— 
a difference of 4 annas, and on that issue 
the finding was against the ryot. There is 
nothing in that finding to preclude the ryot 
from bringing a declaratory suit, as he has 
done in the present case. 

The next question is whether the Subor- 
dinate Judge was right in raising a presump- 
tion under Section 4. Considerable argu- 
ment was heard on this point. We think 
that the Subordinate Judge was wrong in 
Taising that presumption. The suit is n 
declaratory suit, and such a suit is not pro- 
vided for either by Act X of 1859 or Act 
VIII of 1869 (B.C.) Itis true, as contended 
by Baboo Unnoda Pershad Banerjee, that 
Act VILE of 1869 (B.C.) was pussed to amend 

"the procedure in suits between landlord and 
tenant ; and if this were a suit which comes 
under Act VIII of 1869 (B.C.) the proce- 
dure no doubt would be according to Act VIII 
of 1859 ; but Section 34 of Act VIII of 1869 
(B. C.) enacts that “save nsin this Act is 
“ otherwise provided, suits of every descrip- 
“ tionebrought for any cauge of action arising 
“under@his Act, and all proceedings therein 
“shall be regulated by the Code of Civil 
“ Procedure passed by the Governor-Geneyal 


“in Council, being Act VIIL of 1859.” Now 
this is clearly not a suit brought for any cause 
of action under Act VIII of 1869(B.C.) It 
is a declaratory suit brought by the plaintiff in 
the Civil Court to establish his title, The 
plaintiff, therefore, must prove his case either 
by a written contract, such as a pottuh, or by 
satisfactory evidence, that his tenure was in 
existence at the time of the permanent 
settlement, and that he has paid a uniform 
rate of rent ever since. 

Now in this case the ryot hns filed no 
pottah ; he lias given no satisfactory reasons 
why he was unable to file his potiah ; he has 
not stated when the tenure was created ; and 
has only put in some “hisabs,” which do not 
extend further back than 1235. We think, 
therefore, with the first Court that the plaint- 
iff has wholly failed to establish his moku- 
ruree title. We reverse the decision of the 
Subordinate Judge, dismiss the suits of the 
ryots, the pluiutiffs, and decree these appeals 
with costs payable by the ryots, special 
respondents. 


The 26th November 1878. 


Present: 


The Hon'ble W. Markby and E G. Birch, 
Judges. 


Regulation XIX of 1793 s. @—Dependant 
Talookdar—Forfeitura of Lease. 


Case No. 410 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 6th September 1872, affirming 
a decision of the Sudder Moonsiff of 
that district, dated the 16th September 
1871. 


Janmejoy Mullick and another (Plaintiffs) 
Appellants, 


# 
= 


versus 


Gunga Ram Dutt and another (Defendants) 
Respondents. 


Baboos Kalee Mohun Doss ond Ram 
Churn Mitter for Appellants. 


Baboo Bhowanee Churn Dutt for 
Respondents. 


A lessee whose interest is that which 1s declared 
by Regulation XIX of 1798 & G is a dependant 
e 
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talookdar, and does not forfeit his lease by simply omitting 
to renew his temporary settlement on its expiration. 





Markby, J.—W zE see no reason to interfere 
with the judgment of the Lower Appellate | 
Court in this case. The third ground of; 
appeal is that the term of the settlement | 
under which Eshan Chunder held the lands | 
having expired, and no fresh arrangement ; 
having been entered into, the possession of, 
Gunga Ram, who derives his title from Eshan | 
Chunder, ought to have been held to be that; 
of a trespasser, and the suit of the plaintiffs, 
special appellants, for khas possessiou ought 
to have been decreed. It seems that Eshan 
Chunder was n person whose interest was 
that which is declared by Section 6, Regu- 
lation XIX of 1793, the land being under 
100 beegahs and having been resumed 
by Government on its own behalf. The 
Government subsequently transferred its 
rights to the plaintif. Now the interest 
which Eshan Chunder would take under the 
provisions of that Section is that of a 
dependant talookdar, and no provision of 
law has been shown to us by which a depend- 
ant talookdar forfeits his interest by the 
simple reason that no fresh arrangement is 
made by him on the expiration of his tem- | 
porary settlement. It is now urged that it is 
alleged in the plaint that he refused to take a 
fresh settlement. What the effect of that 
refusal, if proved, would have been it is not ! 
necessary for us to consider, because there , 
does not appear to have been any attempt! 
to establish that allegation -by evidence. 
Neither Court has found it to be a fact that 
there was such a refusal, and there is no 
ground of appeal. The Lower Courts ought 
to have found that this refusal took place. 
The contention was that Eshan Chunder had, 
by simply omitting to renew his temporary 
settlement, forfeited his lense, and the real 
question which was discussed in the Lower 
Courts and upon which the plaintiffs have 
failed, and we think rightly, was that the | 
interest of Eshan Chander was that of a. 
jotedur only, whereas in the words of the law 
it is quite clear that his interest was that 
of a dependant talookdar. | 


The special appeal will be dismissed with į 





` costs, f 


The 27th November 1873. P 


Present : 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Right of Fishery (Julkur) —River— Channels. 
Case No. 120 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the 27th September 1872, affirming a 
decision of the Officiating Subordinate 
Judge of that district, dated the lth 
March 1872. i 


Krishnendro Roy Chowdhry (Defendant) 
Appellant, 


versus 


Mabaranee Burno Moyee (Plaintiff ) 
Respondent. 


The Advocate-General and Mr. C. Jackson 
and Baboos Gopal Lall Mitter, Kalee 
Mohun Dass, and Doorga Mohun Dass 
for Appellant. 


Baboo Sreenath Dass for Respondent. 


A party owning the right of fishery in a river frem 
the time of the permanent settlement, is at liberty to 
exercise that right in the open channels, and also in all 
closing or closed channels abandoned by the river up to 
the time when the channels become finally closed at 
both ends, i.e., 80 long as fish can pass to and fro, 


Ainslie, J—TuHE question at iseue in this 
case is one of julkur. The plaintiff, respond- 
ent, claims the right as part of her julkur 
Dig Dhoolia. ‘Fhe defendant’s case, na 
stated by the Judge of the first Court, was 
that the yudkur was appurtenant to his estate 
of Bhitterbund, the land adjacent on both 
sides and subjacent belonging thereto, und 
that there was no communication with the 
river, The issues raised by the Subordinate 
Judge were, ns far ns it is necessary to 
consider them, in the first place, whether the 
plaintiff was estopped by pievious admission: ; 
and second, whether the ju/kur in suit wus 
a parcel of julkur Dig Dhoolia, or whether 
by its condition and local position it was the 
right of the plaintiff or of the defendart. 
The Subordinate Judge says that it is not 
denied by thedefendant that julkur Dig Dhoo- 
lia belongs to the plaintiff, and he goes on 
to say that this right is proved by the decree 
of the 31st of July 1861. Then heesuys 
that the Dhulna river formerly flowed 
through what ig now the churrah or disputed 


ijulgur ; that before the Dhulna flowed there, 
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there was.no julkur in the defendant’s estate 
at thad pot (the words he uses w'e—“‘ before 
the Dhulna recently nbandoned that course or 
eharrah,” but we think he must mean before 
the river broke through the defendant’s 
estato ; for admittedly it was originally 
flowing in another place, and the plaintiff's 
right of julkur following the course of the 
river, that right would come into existence, 
not at the time that the river ceased to flow 
through the defendant's estate, but at the 
time when it commenced so to flow) ; that 
the plaintiffs julkur right accrued about 10 
orell yearg ago since the churrah has 


appeared ; and that the question is whether . 


the present piece of water communicates 
with the Dhulna river, as alleged by the plaint- 
iff, or is entirely isolated as alleged by the 
defendant. On the evidence he found that 
fish cnn pass at all sensons of the year from 
the flowing river into this churmah or back 
water, and vice verså, and that therefore the 
chmràh forms part of gulkur Diz Dhoolia, 
citing in support of this view a judgment of 


Justices Norman and Loch reported in the . 


special number of the Weekly Reporter, 
page 108. He held also that the admissious 
relied upon do not bind the plaintiff. 

On appeal to the Judge, the grounds taken 
ware that the river Dhulna originally flowed 
atthe time of the permanent settlement in 
another place ; that subsequently it broke into 
the defendant’s estate of Bitterbund ; that it 
has again shified inton new channel ; and 
that the churrah is no part of the julkur of 
the river; 2ud, that, as a matter ot fact, there 
is no communication between them ; and 8rd, 
that the decision of .1861 is no evidence 
against the defendant. 

The decision of the Judge upholds that 
of the firat Court. ; 

The grounds now taken in special nppeal 
are four, —that the decree is no evidence; 
that the admission has been misconstrued; 
that the communication between the churrah 
or back water and the flowing river has not 
been established; apd that the plaintiff has 
shown no title by which she enn claim a right 
to be exercised over lands admittedly belong- 
ing to the defendant. 


On the first point, it seems to us that it is , 


perfectly immaterinl whether that decree of 
1861 is putinor not. The right of Ranee 
Surno Moyee to julkur Dig Dhoolia is not 
disputed at all, and therefore it was not 
necefsary to prove it in this case. 

Theh on the second question, as to the 
effect of the admission made in 1865 by 
Ranee Surno Moyee in her written statement 


in the suit of Luckhee Prenh,—she says there 
that what was attuched by the collusion of the 
plaintiff and defendants in that suitis not water 
belohging to herju/kur ; that her julkur was 
never attached 3 and that the plaintiff was, by 
a fraudulent misrepresentation of boundaries, 
endeavouring to get a decree interfering with 
her rights in Dig Dhoolia, ` The first part of 
this stutemeut, no doubt, appears to be con- 
i tradictory of her present claim; but it is not 
| absolutely conclusive, nor does it nmount to 

an estoppel, though it may be used as 

evidence against the plaintiff, and we think 
l it is capable of explanation by reference to 
the allegation of collusidn which is contained 
‘in it, What sbe probubly meant to suy was, 
i that anything that had been done aud any 

attachment caused to be made under Sec- 
| tion 818 by the collusion between these two 
| Parties could not in any way affect her title, 
| she not being represented at the time; and 


that it was no attachment ns agninst her, 
As a matter of evidence, it was for the Judge 
; to consider it and allow it its proper weight; 
and we are of opinion that he has not done 
| anything coutrary to law in lis decision on 
this point. 
! On the next question, as to the fact of 
communication or non-communication of the 
churrah with the flowing tiver,—this is 
also a matter of fuct to be determined on 
evidence. It is quite clear that the Judge 
did not decide this point simply and solely 
on the statement of the Ameen, or on, the 
opinion of the Ameen, but that he adopted 
for himself an inference which the Ameen 
i had drawn from a certain fnet; he having 
that snme fact before himself, and on reading 
the other evidence for the pluintiff, together 
with this (not and the inferences dinwn from 
it, he thought that this issue ought, on the 
evidence, to be decided against the defendant, 
On the fourth point, it was contended by 
the respondent that the defendant had uot 
raised in the Courts below any question as 
to whether under the circumstances of the 
case any rights of gudkur could exist, except ' 
tn himself as owner of the adjacent and 
subjacent soil, and that he based his claim 
simply and solely upon the question of com- 
munication or non-communication between . 
' the churrah and the river. ‘The terms in 
which the second issue is drawn in the first 
! Court, namely, whether from the condition 
and local position of the ju/kur the plaintiff 
or the defendant has the right thereto, are 
quite wide enough to raise all questions of 
title to the fishery other than the question of 
the right to follow the current of the Dhalna 








| 





* river, which was, 
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we understand, never 
disputed; ond so in the first ground of 
appeal the question of title is sufficiently 
raised, The case of the plaintiff is that the 
julkur of the Dhulna river under the name of 
Dig Dhoolia julkur has belonged to her from, 
the time of the permanent settlement, and 
that she may not only follow the river to 
any channel which it may from time to time 


cut for itself, but may contiuue to enjoy, 


together with the open chanuels, all closing 
or closed channels abandoned by the river ; 
and the Courts below have allowed her this 
right up tothe time when the channels 
become finally closed at both ends; or, to put 
it in the words of the Subordinate Judge, so 
long as fish can pass at all seasons of the 
year from the river to the churrah, and vice 
versa. The case cited by the Subordinate 
Judge, and the case cited hefore us by the 
respondent from the 18th Weekly Reporter, 
page 460, are very strong authority in 
support of the Lower Court’s judgments ; in 
fact, it seems to us that the latter case is 
precisely similar in all its incidents to the 
present one. Speaking for myself, if this 
matter had not been already concluded by 
authority, I must say that I should have 
entertained considerable doubts, but I think 
that I am bound to follow the course of the 
decisions of this Court. 

We are accordingly of opinion that this 
special appeal must be dismissed with costs. 


The 28th November 18738. 
Present: 
The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. — 
Butwarrah— Chittahs— Evidence. 
Case No. 1658 of 1872. 

Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 5th 
July 1872, reversing a decision of the 
Subordinate Judge of Pubna, dated the 
23rd August 1871. 

Gopal Chunder Shaha and another (Plaintiffs), 

Appellants, 


VETEUS 


` Madhub Chunder Shaha and others (Defend- 


ants) Respondents. 
Baboo Debendro Narain Bose for 
Appellants. 
Baboos Sreenath Doss and Nullit Chunder 
Sen for Respondents. 


A butwarrah between zemindars is not binding in 
any way upon the ryots, and butwarrah chittahs are no 


evidence in a suit For’ possession of a jote and to set aside 
a summary award under Act XIV.of 1859 s. 15. 


$ L 

Kemp, J.—THere are no grounds whatever 
for this special appeal. The suit was for 
possession of a jote. The plaintif alleged 
that the jote is an old jote which stood in 
the name of his grandfather Cheedam ; that 
his father Gobind died in 1268, leaving the 
plaintiff a minor; that the other plaintiff, 
No. 2, the widow of Anund Chunder, was also 
left a helpless widow on the death of her 
hushand ; and that the defendants, who ara 
the relatives and neighbours of the plaintiffs, 
managed the jote for them ; that.the plaintiff 
on arriving at majority asked the defendants 
for possession, but that they refused to give 
up the lands and brought a possessory suit 
under Section 16 Act XIV of 1859, against 
the plaintiffs and others, in which suit they 
were successful. The present guit is, there- 
fore, brought for possession and to set aside 
a summary award under Section 15 Act 


XIV of 1859. 
The first Court gave the plaintiff a decree. 


The Judge in a very careful decision has 
held that the suit is barred ; that the plaintiff 
has not, been able to show that Gobind or 
Anundo were ever in possession within twelve 
years prior to suit. The Judge goes on to 
try the case on the meriis, and finds that 
the plaintiff has not proved his title. 


The ground taken in special appeal is that 
the tehsildar, who has been made a defend- 
ant in the case, admits the title of the plaint- 
if, The Judge disbelieves the tehsildar, 
and says that although the tehsildar has 
been made a defendant, there is no doubt 
that he is hostile to the other defendants. 
Then the butwartah chittahs are alluded to 
by the pleader for the special appellant, but 
they are no evidence in this ense. The but- 
warrah was between the zemindara: it is 
not binding in any way upon the ryots, and 
any statements made in the butwarrah chit- 
tahs are no evidence ag,against the parties 
to this suit. Then mention is made of 
certain dakhilahs. The Judge mentions 
these dakhilahs in his judgment and ob- 
serves, and we think rightly observes, that 
they are not conclusive evidence, and that 
these rent-receipts, supposing that they hava 
been attested, and we do not find that they 
have been, do not prove that the plaintiff 
was entitled to hold*the lands claimed, ° 


The special appeal will therefore be dis- 
missed with costs. 
5 
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The 28th November 1878, 


` ‘ 
Present: 
Thé Hén'bls F. bB. Kemp aid W. Ainslie, 
Judges: 


Obiter Dicta— Evidence. 
Case No. 69 of 1873, 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 12th July 1872, reversing a 
decision of the Moonsiff of Howlah, 
dated the 15th March 1872. 

Hufo Doss Dosteedar (one of the Defendants) 

Appellant, 

i versus 

Sreemutty Huro Pria (Plaintiff) Respondent. 

Baboo Debenäto Narain Bose for Appellant, 


Baboo Grija Sunkur Mojoomdar for 
Respondent. 

A presumption made in a former case, being only & 
dictum with ,reference to a matter immaterial to the 
decision of that sult; cannot be prodf of the thing 
presumed. i 

Aitislié, JT judgment of the Lower 
Appellate Court in this case, must be set 
aside. The Subordinate Judge is ‘clearly 
wrong on the point of law that there isa 
distinction befween brothers who have never 
separated and brothers who have reunited 
after separation in réspéct of the succession 
to the property of a deceased brother. The 
point has been decided in several cases, and 
it is unnecessary to go into it at length. 

Then; as to the fasts, it iaquite clear that 
his judgment is wrong in several particulars. 
He says that the defendant Huro Doss states 
that the plaintiff's husband, Kishen Churn, 
lived, separately, and the’ remaining three 
brothers lived, together ; but that there is no 
evidence on the retord to show that they 
lived together. It has been shown to us that 
this is a mistake altogether, as there is evi- 
dence whatever it may be worth. 

Then, again he relies upon a former deci- 
sion, and says,—‘‘ Again the fact of the 
“plaintiffs husband being proprietor in 
“ possession of the 8 anuas share on the 
“ground of inheritance from his father and 
“ brothers has been proved by the deci- 
“sion No, 1 (of 1866) filed by the plaintiff.” 
Now, nothing of the kind could possibly be 
proved by that decision, because the plaintiff 
in tlfit case had only claimed contribution to 
the exfent of 4 annas; he ,had waived 
what oh thé defendant's stiténleiit he thight 
have claimed, and the point whetlier hè was 





entitled to 4 annas or 8 annas did not arise. 
The Judge in that case has, undoubtedly, 
s(atéd that presumably he would be entitled 
to 8 annas ; but that is no decision at all, it is 
only a dictum with referencé to a matter 
wholly immaterial to the decision of that 
suit. 

Then on the point of limitation he goes to 
the same decision and makes considerable 
use of it; in fact, but for that decision, it is 
extremely doubtful whether the judgment 
would not have been quite the other way. 
The judgment of the Lower Appellate Court 
appears to us altogether faulty, and there 
seems to be no reason for interfering with 
the judgment of the first Court. We there- 
fore restore that judgment, reverse the deci- ` 
sion of the Lower Appellate Court, and decree 
this appeal with costs. 





—~ 


Tho 28th November 1873: 


Present: 
The Hon’ble F. B. Kemp and: W. Ainslie, 
g Judges. 
Right of Suit— Delegated Powers—Primary 
Evidence. 


Case No. 1790 of 1872. 


Special Appeal from a decision passed 
by the Subordinate Judge of Rajehahye, 
dated the 5th September 1872, affirming 
a decision of the Moonsiff of Pubna, 
dated the 12th October 1871. 


Gobind Chunder Dott (Defendant) 
Appellant, 


versus 
Oodoy Chunder Sen (Plaintiff) Respondent. 


Baboos Sreenath Doss, Grija Sunkur Mo- 
joomdar, and Shushee Bhoosun Dutt for 
ppellant. 


Baboos Bungshee Dhur Sen and Romesh 
Chunder Mitter for Respondent. 


When a suit is instituted by a person whose right to 
represent the nominal plaintiff is challenged by the 
defendant, such person is bound to prove that he has 
been properly authorized to sue as he does, and to bring 
into Gourt the primary evidence in his possession. 


Ainslie, J—We think this suit ought to 
be dismissed. It is perfectly clear that it 
was instituted by a person who had no 
right to represent fhe nominal plaintiff, 
Mr. Macintosh, at all. Mr. Macintosh gave 


Ja poge to Mr. Terry, or is supposed to have 


1874.) Civi 


THY WARELY REPORTER. 


Rulings. 31 

























given a power to Mr. Terry, who gave a 

ower t to Oodoy Chunder, who gave A power 
to Punchanund Raocot, who, after these suc- 
cessive delegations, takes upon himse to 
sign Mr. Macintosh’s name. The defendant 
objected. from the very first that the suit 
was nat instituted by a person properly 
authorized. Under the circumstances’ the 
plaintiff was bound to prove the powers 
successively given, supposing that these 
powers, if proved, did convey a right to 
“Punchanund Raoot to use the name of 
Mr, Macintosh. ‘The very first step of proof is 
wanting. There is no power from Mr. Mac- 
intosh to Mr. Terry on the record, and we 
are asked to accept in lieu of it an endorse- 
ment on the power given by Mr. Terry to 
Oodoy Chunder by a Sub-Registrar, who 
believed that the original power from Macin- 
tosh to Terry warranted the first delegation 
by Terry. This is secondary evidence,of 2 
very inferior class, if evidence at all. The 
primary evidence was in the possession of 
the plaintif himself or of his agent, and he 
was bound, on the challenge of the defendant, 
to bring it into Court. It is impossible to 
say, as the matter stands, whether Puncha- 
nund Raoot had any right whatsoever to sign 
Mr. Macintosh’s name, or whether Mr. Mac- 
intosh is in any way bound by what Puncha- 
nond does. 

The special appeal will be allowed, and 
the judgments of the Lower Courts reversed 
with costs payable by the respondent, who 
has appeared and opposed the appellant, and 
who, on the examination of the vakalutnamab, 
appears to be Oodoy Chunder. 


The 8rd December 1878. 
Present ; 
The Hon’ble E. B. Kemp and W. Ainslie, 
Judges. 
Certificate under Act XXVI.of 1860-—-Widow 
—Adopted Son. 


Case No. 270 of 1878. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
25th June 1873. 


Bissumbhur Shaha Chowdhry, Appellant, 


versus 
Sreemutty Phool Mala Chowdhrain, 
Respondent. 
Baboo Bykunt Nath Doss for Appellant. 
Baboo Kishen Dyat Roy for Respondent. 


A widow who is admittedly the heiress of the 
degeaned, claiming under a will executed by her Hus- 


~ 


band, ka a proper person to obtain a certificate of admi- 


nistration, eee the objection of an  priopted 


80D, 


Kemp, J.—W E think this special nppeal 
must be dismissed with costs. ‘tis clear in 
this case that the widow of the late Kristo 
Mungul Roy has obtained a certificate under 
the provisions of Act XXVII of 1860. The 
‘petitioner alleging himself to be the adopted 


son of Kristo Myngul Roy, applies for a 
certificate and asks the Court to cancel the 
certificate granted to the widow. The widow 


opposes this application, and sets up a will 
executed by her husband, under which sho 
claims a life-interegt in the property. She 
‘also contends that the adoption is not a legal ° 
one on; rious grounds, 

The Ta dge has refused to recall the certi- 


ficate granted to the widow, and has referred 


the petitioner to a regular suit. The grounds 
of appeal are that the Lower Appellate Court, 
after finding that the will is forged and 
fraudulent, is wrong to withhold jurisdiction 
and not io recall the certificate obtained by 
fraud. 

The Judge has not found that the will is 
forged or fraudulent; he says it may be a 
spurious document, ‘and he has also made 
some remarks as to the adoption which he 
seems to have doubted ; but be that as it may, 
it is clear that in so far as the question as to 
who is to be the proper personal representa- 
tive of the deceased is concerned, the widow, 
who is admittedly the heiress barring this 
adoption, is undoubtedly a proper person to 
obtain a certificate under the Act. The 
appellant may bring his suit if so advised. 

The appeal will be dismissed with costs. 


The 5th December 1878. 


Present: 

The Hon’ble J. B. Phear and G, G. Morris, 
Judges. 

Representative of deceased Decree-holder—Eze- 


cution —Co-decree-holders—Act VIII of 1859 
88. 207 g 210. ó 


Case No. 288 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Bhaugul- 
pore, dated the 29th April 1873. 


Umrith Nauth,Ghowdhry and gnọther (Judg- 
ment-debtars) Appellants, 


* versus a 


e 
Chunder Kjshoie Singh (Decree-holder) 
Respondent. 
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g. M. L. Sandel for Appellants. 
es 


Baboos Hem Chunder Banerjee and Gocool 
Chunder Sircar for Respondent. 


The representative of a deceased person in whose 
favor a decree has been made cannot claim execution as 
‘ a matter of strict right; but must satisfy the Court under 
8, 210, Civil Procedure Court, that it is proper that he 
should be allowed satisfaction of the decree; and the Court 
' cannot determine the question without hearing the oppo- 
site side, g 


A co-decree-holder has no right to claim execution 
unleás he samsfles the Court, withm the provisions of 
8, 207, that there was sufficient cause for his asking 
to have execution alone; and in order to this, the Court 
must hear all that the judgment-debtors have to urge 
agaist the application. 


Phear, J.—THERE appears to have been 
unfortunate irregularity and confusion in the 
treatment of this matter by the Lower 
Court. 

One Chunder Kishore Singh, called in 
these papers before us the decree-holder, 
applied to the Subordinate Judge to obtain 
execution of certain decrees against Umrith 
Nauth Chowdbry and others, judgment- 


debtors. The case of the applicant was that! 


he was the son and heir of one Munrunjun 
Singh, the decree-holder. The answer, as 
we understand it, which was put in by the 
judgment-debtors or some of them, to meet 
this application, was in effect this, first, that 
you are applying for the execution of 
several decretal orders, and Munrunjun 
Singh was notin fact o party to all those 
orders, Next, that even, in regard to the 
decretal orders to which he was a party, he 
was only a co-decree-holder with others, and 
those others you have'not joined with you 
in this application. And thirdly, although 
you may be the son and heir of Munrunjun 
Singh, still you have no right to represent 
him in this matter,’ because he was only a 
furzee party in regard to those decrotal 
orders. 


These objections seem to be of very con- 
siderable importance : each one of them goes 
immediately to the right of the applicants to 
have the order for which they ask, 


To take the last of them first. Tho 
représgntative of a deceased person in 
whose favor a decree has been made can- 
not claim execution of th#t decree as a 
matter of strict right. According to *the 
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provisions of Section 210 of the Civil Proce- 
dure Code, he must first satisfy the Court 
that it is right and proper that he should be 
allowed to have execution and satisfaction of 
the decree. The Court could not determine 
a question of this Kind iightly, unless it 
heard from the opposite side, that is, the judg- 
ment-debtors, all the objections that could be 
urged to the application, Again, even if 
Munrunjun Singh had been before the Court, 
supposing it to be true as the judgment- 
debtors allege that he was only a co-decree- 
holder with others, he would have no right to 
claim execution of the decree on his own 
application alone unless he satisfied the 
Court within the provisions of Section 207 
of the Civil Procedure Code that there was 
sufficient cause for his asking to have exe- 
cation alone. Andhe could not rightly 
satisfy the Court to that effect in the absence 
of the other side. The Court ought to have 
heard all that the judgment-debtors had to 
urge against granting his application, and it 
ought particularly to scrutinize such reasons as 
he might give for not joining the other people 
with him. In the present instance, we are 
told by the judgment-debtors that they have 
paid the co-decree-holders of Munrunjun 
Singh their shares, whatever they may be, of 
the money due under the diffirent decrees, or 
at any rate some of these moneys. If that be 
so, and moreover if that payment has been 
made out of Court, as it is said it has been, 
and within the scope of Section 206 of the 
Civil Procedure Code, it is especially important 
that these decree-holders should be before the 
Court when the question is discussed and 
dealt with whether Munrunjun Singh or his 
representative should be allowed to bave 
execution of the whole decree alone. And 
it need hardly be remarked in addition that 
it is a most serious question for the judg- 
ment-debtors whether Munrunjun Singh whom 
the present applicant seeks to represent, is 
entitled to execute all the decrees or not. 


| It therefore seems, on the whole, that there 


has been an entire miscarringe of the present 
‘matter in the Court below, aud accordingly 
we feel ourselves obliged to reverse the deci- 
sion of the Subordinate Judge nnd send the 
case back to him for re-triul and re-hearing. 

The appellant will have his costs in this 
Court, and we alloy one gold mobur for 
pleader’s fees. 


¢ 
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The 5th December 1873. 


` Present: ' 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Decree for a Kubooleut—Act X of 1859 s. 81. 
Case No. 482 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 24th December 1872, affirming 
a decision of the Moonsiff of Pothna, 
dated the 30th May 1872. 


Shaikh Misser (Defendant) Appellant, 


versus 


Kazee Syud Naser Ali (Plaintiff) 
Respondent. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


Before a decree which requires a person to execute a 
Kkubooleut can be used as evidence of the amount of the 
rent claimable, the decree-holder must take the steps 
prescribed in Act X of 1869 s. 81. 


Couch, C.J. — Tue plaintiff having 
obtnined a decree, in a resumption suit in 
April 1867, brought a suit for a kubooleut 
and obtained an ex parte decree against the 
defendant on the lOth of February 1868. 
Nothing appears to have been done upon this 
decree in accordance with Section 81 Act X 
of 1859, which is applicable to these proceéd- 
ings; but the plaintiff brings a suit on the 
10th of April 1872 to recover rent according 
to the ex parte decree. 

Section 81 says that where there is a 
decree given for the delivery of a kubooleut, 
if the person required by the decree to 
execute the kubooleut shall refuse to execute 
the same, the decree shall be evidence of the 
amount of rent clairfiable from him, and a 
copy of the decree under the seal and sig- 
ature of the Court shall have the same 


THE WEEKLY REPORTER, 





Rulings. 33 





force. and effect as a, kubooleut exeguted by 
such person. 

Here the plaintiff has not done that which, 
by the terms of this Section, is necessary 
before he can use the decree as evidence of 
the amount of the rent claimable and in the 
same way as if a kubooleut had been execut- 
ed by the defendant. The omission of the 
plaintiff to require the defendant to execute 
a kubooleut is most material, for the decree 
being ex parte, the defendant says that he 
did not know of it; and if any steps had 
been taken to execute it and he had been 
required to give a kubooleut, he could shave 
made an application under Section 58 of Act» 
X to have the decree set aside. He was nol 
able to do this, and the Court in this suit 
ought to have seen that the plaintiff had 
complied with Section 81 before it gave to 
the decree in the suit for the kubooleut the 
effect of fixing the amount of the rent 
which the defendant was to pay. 

A case in the XX Weekly Reporter, pnge 
278, has just, while we are giving judgment, 
been referred to, and therefore we need not 
say anything more than that it is in point, 
and we quite concur with it. It is the 
opivion which I had come to before the 
cnge was brought to our notice. The deci ees 
of both the Lower Courts must be reversed 
and the suit of the plaintiff dismissed with 
costs in all the Couris. 





The th December 1873, 


Present: 


The Hon’ble Sir Rjchard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Rent Suit—Notice of Enhancement. 
Case No. 492 of 1878. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
5th December 1872, affirming a decision 
of the Moonsiff of Burjorah, dated the 
2nd September 1872. 


Banee Madhub Chowdhry (Defendant) 
Appellant, 
versus 
Tara Prosunno Bose (Plaintiff) Respondent. 


Baboo Tarusknath Sen for Appellant. 


Baboo Issur Chunder Chuckerbiftty 
for Respondent. j 


A notice of enĥancement ought to mform the tenant 
of ryot of the grounds on which the landlord seeks to 
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haye the higher rent, and not merely to specify all the 
groundsenentioned in the rent law, some of which may 
apply to one part of the land, and some éo another. 


Couch, C.J.—Tue Act provides that an 
under-tenant or ryot shall not be liable to 
pay n higher rent unless a written notice is 
served upon him specifying the rent which 
was demanded of him for the ensuing year, 
and the grounds upon which an enhancement 
of rent is claimed. ‘The intention of that is 
that the under-tenant or ryot shall be in- 
formed of the grounds upon which the land- 
lord seeks to have the higher rent. This is 
not satisfied by giving a notice specifying all 

athe grounds of enhancement mentioned in 
the Act, some of which may apply to one 
part of the land and some to another. It 
leaves the tennant in uncertainty as to the 
grounds upon which the higher rent is 
demanded. It does not give him the inform- 
ation which, we think, it was intended he 
should have. In this case there are 59 plots 
of land containing altogether 124 beegahs. 
It is impossible to suppose that the same 
grounds of enhancement, even if they were 
consistent, would apply to every plot. Ons 
part may be gnbject to enhancement on one 
ground, and another part on another, and 
this notice does not enable the tenant to tell 
what it ia that.the landlord really asserts ‚as 
to his right to enhance. 

The notice in the first of the two cases 
which have been quoted, that in VIII Weekly 
Reporter,* was not similar to the notice in 
this case. The decision in that case cannot 
perbaps be considered as an authority for sny- 
thing more than that the notice must be such 
as to enable the tenant to understand upon 
what ground the enhancement is claimed. 

As to therecent casain XX Weekly Report- 
er, we do not know what’the form of the 
notice was. We concur in the rule which is 
generally stated there, that if the notice is 
such as that it is impossible for the ryot to 
know what case he has to meet, the notice is 
bad. The defect in the notice cannot he 
cured by the landlord when the case comes 
on to be tried, abandoning some of the grounds 
stated in it. He bas no right to keep the 
tenant in a state of uncertainty as to what 
the grounds are that he is going to rely upon. 
The tenant has a right to know that before- 
hand. 

In this case we think the notice is bad, 
and that the decrees of the Lower Courts 
shoulé be reversed, and the suit be dismissed 
with cofts. : 

ea 
* Page 830. ° 


The 11th December 1873. 


Present: 


The Hon'ble J. B. Phear and G. ;G. Morris, 
Judges. 


Petitions— Wiinesses— Evidence. 


Cases Nos, 224, 225, 253, 300, and 301 
` of 1878. 


Special Appeals from a decision passed by 
the Judge of Shahabad, dated the 7th 
September 1872, modifying a decree of 
the Moonsiff of that district, dated the 
29th June 1872. 


Mobun Sahoo and others (Plaintiffs) 
Appellants, 


versus 
Chuttoo Mowar (Defendant) Respondent. 


Mr. Mun Mohun Ghose and Baboo 
Mohendro Lall Mitter for Appellants. 


Badoo Kally Kishen Sein for 
Respondent. 


Where a party asks others to verify his signature to & 
petition, or to identify him as one of the petitioners, it 
amounts to an allegation on his part that he made the 
statements which appear in the petition, and is as affect- 
we evidence agaist the party making the request as if 
the petition were in fact filed. 


Phear, J.—WE have here five different suits 
brought up to us simultaneously on appeal, 
because they have been all determined in the 
Lower Appellate Court by one judgment, 
It seems to be unfortunate that this should 
have been the case, Of the five, two were 
against Chuttoo Mowar ; two others against 
Bahorun Mowar; and the fifth was against 
Rajwant Mowar. They were instituted at 
different times, and ought properly to have 
been each tried upon itsown merits, f.e., ench 
upon the materials put before the Court in 
the particular case. The result of trying 
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them all together has been that, inasmuch 
ng the judgment of the Lower Appellate 
Court is certainly materially defective in one 
particular, the decision falla to the ground 
in all the cases at once. ; 


The plaintiff in all five cases sued upon 
the footing of a kubooleut, which, he said, 
the respective defendants had given him. 
In the different cases the kubooleut seems to 
have been attempted to be proved by oral 
testimony, and ‘in the cases against Chuttoo 
Mowar and Bahorun Mowar, the testimony 
of the witnesses was corroborated by the 
proof of a so-called petition, in which the 
defendants were represented as having 
acknowledged the kubooleat. Bat in 
the fifth case, as we understand, there was 


, Bo corroborative evidence of this kind; 


nevertheless the Lower Appellate Court has 
been led to suppose that the character of the 
evidence in all the five cases was exactly 
the dame. ` 


In the case which is Special Appeal No. 
225, the first suit against Chuttoo Mowar, 


- the Judge says :—“ The Lower Court, on 


“the ground that the defendaut’s father 
“acknowledged by his petition dated 11th 
“February 1865 that he held the said land 
& Ünder kubooleut, decrees the olaim.” 
And a little further on in the judgment, the 
Judge says :—“ There are now two witnesses 
“called to the kubooleut, whose evidence to 
“ prove the kubooleut is rejected ; and there 
“remains therefore but the petition of the 
“ith February said to have been filed in 
“the Collectorate by the defendant's ancestor. 
“ Now I observe that the two witnesses to this 
* point, viz., Luchmun Pershad and Jugdun 
“ Sahai, ench states that they attested the 
“ petition to be as represented, i.e., that they 
“signed the petition returning it to the 
“defendant's father. Their signatures were 
“simply to the fact that the men who were 
“represented in the petition as the petitioners 
“were known to them ; neither of them say 
“that the petitioners filed that petition in 
“their presence, and from the whole facts of 
“the case I very much doubt that that peti- 
“tion was ever filed, as it is now attempted 
“ to be made out.” 


Accordingly, the Judge appears to think 
that this petition is not made out by the 
plaintiffs, made out to be of any value as 
evidence, and he disregards it, giving in the 
end a decree which may be said to be favor- 
able to the defendant fn so far as the plaint- 
iff now appeals against it. But the Judge 
in his réniarks upon this pétition see ears 


of saying that he disbelieves the wi{nesses 
who deposed to the fact of the deféndant’s 
father having brought it to them for their 
certificate of identification. 

Now if these witnesses are truthful on 
the point, and if the defendant’s father did, 
as they say, represent to them, that this peti- 
tion wag his petition and asked them to 
verify his signature, or to identify him as one 
of the petitioners, then tbis amounts as 
completely as can be toa statement on the 
part of the defendant’s father to these wit- 
nesses of all that is contained in the petition. 
If it be the faot that the defendant's father 
asked them to represent that this was his 
petition, it amounts to nothing more nor less 
than a statement to them on bis part that 
he made the statements which appear in the 
petition. And if the Judge believes that 
such a statement was made, it was just as 
effective an evidence against’tha defendant 
in the present suit as if the petition had 
been in fact filed. The Judge does not 
explain why it is that he doubts that the 
petition was ever filed. We mo told that it 
comes into the record of the case from the 
file of the Collector, and if that was so, and 
if these witnesses’ testimony be believed, 
the natural inference is that it was filed by 
the petitioner, or at the petitioner’s request. 
But whether this be so or not, as has already 
been remarked, if the testimony of these 
witnesses as to the representation made to 
them by the defendant’s futher be trust- 
worthy, then the petition is as good evidence 
against the present defendants as if it had 
been in fact filed in the Collectorate. 

On this ground we think that the Judge 
has wrongly put aside evidence which he 
ought to have considered and given effect to 
in judging of ‘the merits of thie cuse. 
Although this petition does not appear to have 
been in any way evidence in the case against 
Rajwant Mowar, still, inasmuch ns the judg- 
ment is, by which thiscase is determined, based 
upon it, and for that reason cannot be sup- 
ported in its present shape, the decision of 
the Lower Appellate Court must be reversed 
in Rajwant Mowar’s case, as well as in the 
others. 

Accordingly we reverse the decision of 
the Lower Appellate Court in all these five 
cases, and remand them to that Court for 
re-trial. 

We think that they ought to be treated 
separately, and ech one made to depend 
upon the merits special to it whio appear 
in its own record. 

Costs to abide the event in ali these cases. 


v 
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The 12th December 1878. 
x m 
Present: ‘ 
The Hon'ble W. Ainslie, Judge. 
Written Contract— Vartation— Evidence, 
Case No. 1585 of 1873. 


Special Appeul from a decision passed by 
the Judge of the 24-Pergunnahs, dated 
the 7th April 1878, modtfying a decision 
of the Moonstff of Diamond Harbour, 
dated the 22nd June 1872. 


Pearee Mohun Mookerjee (Plaintiff) 
é Appellant, 


. versus 


Brojo Mohun Bose (Defendant) Respondent. 
Baboo Ashootosh Mookerjee for Appellant. 
No one for Respondent. 


In order to establish variation in a written contract, 
it must be distinctly pleaded and proved when and how 
the vaiiation took place; the meie fact of a kubooleut 
not having been enforced in the most stringent mannar 
does not take away from the lessor the right to enforce it. 

Ix this cuse the judgment of the 
Lower Appellate Court must bs reversed. 
The plaiutiff sued upon a kubooleut which 
was given to Government many years ngo. 
There is no question that this kubooleut is 
a genuine document, and that it contains 
provision that the rents are to be pnid in 
monthly instalments. The Judge says “ The 
‘question therefore appears to be whether 
“by so doing” (that is, not taking the rents 
in monthly instalments) “ the plaintiff has 
“led the defendants to suppose that he has 
“ gubstituted another agreement for that into 
“which they originally entered; and if 820, 
“whether he is now debarred from insist- 
ing on the terms of the original agreement 
“ being carried out.” 

Wow the defendant clearly holds under a 
contract reduced into writing. If that con- 
tract bas been varied, I hold under the 
authority of the cnse reported in the special 
number of the Weekly Reporter, page 13, 
that it should have been distinctly pleaded 
and proved when and how the variation took 
place. The mere fact that payment of the 
rent has not been enforced in the most strin- 
gent manner in which the zemindar might 
have enforced it, does not take away from 
him the right to enforce it now whenever 
the tenant falls into arrears, The conse- 
quence*is that the plaintiff must obtain a 
decree fof arrears, to be recovered according 
to the instalments entered in the kubooleut, 
with costs. 


~ The 12th December 1873. 


Present: 
The Hon’ble W. Ainslie, Judge. 


Rent Suit—Titlk—Acit VIII ( B.C.) of 1869 
8. 102. 


Cases Nos. 711 nnd 712 of 1878. 


Special Appeals from a decision passed by 
the Officiating Judge of Dacca, dated 
the 3lst December 1872, reversing a 
decision of the Additional Moonsiff of 
Mantohgunge, dated the 13th September 
1872. 


Shaikh Dilbur and others (Defendants) - 
Appellants, 


VETEUS 


Issur Chunder Roy and others (Plaintiffs) 
Respondents. 


Baboos Chunder Madhub Ghose and 
Hluree Mohun Chuckerbutty for Appellants, 


Baboos Doorga Mohun Doss, Anund 
Chunder Ghosal, and Bhowanee Churn 
Dutt for Respondents. 


Jn a suit for rent in which the defendant (ryot) sets 
up the title of a third person who is not made a party, 
the decision cannot be considered a binding decision in 
respect of title as between parties having conflictin 
claims to the Jand, within the meaning of Act VI 
(B.C.) of 1869, s. 102, i 


Tue preliminary objection taken by 
the respondent in this case must prevail. 
Section 102, Act VOI of 1869 (B.C.), 
bars an appeal in a suit tried and decided 
by the District Judge in which the amount 
sued for is less than Rs. 100, and where 
“ a question relating to a title to land orto some 
“interest in land, as between parties having 
“conflicting claims thereto, has not been 
“ determined by the judgment.” The parties 
to this suit are the zemindar on one side 
and the ryot on the other. A third person 
came forward to set upa title to the land, 
but his application was not accepted, and he 
never was made a party to the suit. The 
learned pleader for the appellant argues that 
a tenant has a right to set up the title of the 
person to whom he believes he is bound to 
poy the rent claimed, if that person has not 
been made a party to the suit, and that, be- 
fore making any decree for arrears of rent, 
the Court must adjudicate as between him 
and the plaintiff on the title of that person. It 
is quite true that, for the purpose of making 
any such decree, the Court must determing 
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whether the defendant is the tenant of the | mntter. The distress reems to have beer 
plaintiff; and it follows that in doing so it | eff-cted so far bnek as March 1871, when the 
must also determine whether the defendant | present plaintiff received notice of that 
ig or ig ‘net the tevnut in respect of the | distress and thonght it right to bring a snit 
particular land of whieh rent is elnimed in | and-r Section 80 of Act VIII of 1869 (B.C. 
the guit of some third party ; bot Ido not | The matter which had to be determined in 
think it cau be enid that the defendant is n | that suit was a very simple mntier indeed, 
representative of that third party »o as to | namely, whether or not the demand made by 
mnke the decision in the suit one in respect | the distrainer was a good and valid demand. 
of title to lnnd ag between parties having 'The Moonsiff, however, appenra to have 
conflicting clnims thereto. It is quite clear ' thought that in thia suit he was called upon 
that the nbsen¢ party whose title is set up, to inquire whether nll the eteps in the process 
by the tendut would not be bound by any , of distrainé were perfectly correct, He is 
judgment adverse to his title arrived at in | clearly in error in go thinking, 3 

the suit for rent ngomst the tennut. It can- When the plaintiff had brought the suit, 


not therefore’be said that in this case there | the question was not n question as to the 
has been guy decision binding upon parties | validity of the distraint, but a question as to 





having conflicting claims to the land | the amount of the distrainer’s demand. The 
< Under the express words of Section 102, | present special appellant was not able to 
the preliminary objection must prevail, and | contest the correctness in law of the decision 
this-appenl must be dismissed with costs. | which has been flually arrived at with regard 

No. 712 will be goverued by the same | tothe amount of the demand. Consequently, 
decision, there ig no réagon whatever good on speciul 
appeal for disturbing the decision of the 
Court below. . 

The appeal must be dismissed with costs. 





The 12th December 1873. 


Present: 


The Hon’ble J. B. Phear nnd G. G. 
: Morris, Judges. 





The 15th December 1873. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act VIII of 1869 (B.C) s. 80—Distraini— 
' ssues. 


Sa AARSE IRN Zur-i-peshgee Lease— Money Decree—Sale of 
Special Appeal from a decision passed by mortgaged Property. 
the Officiating Judge of Tirhoot, dated 
the 164 September 1872, affirming a 
decree of the Moonsiff of that district, 


dated the 28th June 1872. 
Doonee Mahtoe (Plaintiff) Appellant, 


Case No. 228 of 1873. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 1st October 
1872, reversing a decree of the Subordt- 
nate Judge of that district, dated the 20th 
September 1871, 


Muesamut Takimonee Kooer (one of the 
Defendants) Appellant, 


versus 


Sheo Narain Siugh and others (Defendants) 
Respondents. 


Baboo Boodh Sein Singh for Appellant. meres 


Mr. R. T. Allan and Baboo Hurryhtir 
Nath for Respondents, 


Mohesh Singh and others (Plaintiffs) 
Respondents. 


Baboo Nil Madhub Sein for Appellant. 


Buhoos Chunder Macdchub Ghose. Kalikishen 
Sein, and Judoo Nath Sahoy for Respoud- 
euts. 


Where after receiving notice of distress, a party 
brought a snit under Act VITI of 1869 (B.C.) 8, 80, the 
firat Court was held to be in error in thinking it neces- 
sary to inquire whether all the steps of the process of 
distraint were perfectly correct ; the simple question to be 
determmed having been whether the demand made by 


istraoi lid. 
eee Arner Plaintiffs had lentemoney to J and B L ofa zur-i- 


neshgee mortgage of a shaie of certain mousnhs, Subse- 

quently, J and B Lesolda portion of their shares to the 

defendants K and T who, ıt was averred, holding the 

abares sjmalee, onsted plaintiffs from the property. 
6 


Phear, J.—It ia very, much to he deplored 
that there has been so mach litigation upon 
a very simple point as kas occurred ‘in this 
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Against the defendant J plaintiffs made no claim. The paid out of the property. She is not shown 


first Cougs dismissed the suit; but the Lower Appellate 
Court mied plaintifis a decree upon thecroperty more to be in possession of the proper ty; and even 


gaged, Kithe zur-i-peshgee had been created long before | if she were in possesaion of the property, 


the sales to defendants. From this T appealed specially : i i Sje 
HELD, that the Lower Appellate Court was in error, as Dt ae ee in the zur-i peshigee lease 
‘the plaintiffs did not in therr plaint seek to recover the | Which would make that property liable to be 


money fiom the property which was the subject of the | suld in order to the realization of the zur-i- 
zur-i-peshgee lease, but only a money decree; and that, | pegl weg loan 
even if special appellant were in possession, there was | P°SIBEO 100D.. : , ee, 
nothing in the lease which would make the property We fuil entirely to discover in this case.any 
liable to be sold. ground of suit against the special appellant. 
It has been argued before.us that at most a 
Phear, J.—Tex Judge of the Lower | decree for costshas been passed agninst the 
Appellate Court describes the cense as | special appellant. Thatis not quite correct. 
follows :— A decree has been passed against her jointly 
“ In this cage plaintiffs held agur-i-peshgee | with all the other defendauts,—a deciee for 
“lease, dated the 19th September 1868,.exe- | realization of the money out of ihe property. 
*« cuted in their favor by Jinispershad and | That decree certainly ought not to have been 
“ Baboo Lall, under which they lent them | passedagainst her; neither is thereany reason 
“ Rs. 800 upon the mortgage of 1 anna share | why sbe should bave been mnde liable to bear 
“in each of the Monznhs Mungurpal, Naoran, | costs, We are of opinion that the suit as 
“and Mungoopnl Moorteza, Subsequently, | against her ought to have been dismissed. 
€ Jinispershad- and Baboo Lall sold their | We-therefore ought to reverse the decision of 
“ shares, or, at all events, a portion of them, to | the Lower Appellate Gount as agningt her, in 
* Mussamut Tukimonee Kooer and. Ramsahoy | whose ense alone we are concerned at. present, 
“ Tewaiee, defendants, Plaintiffs now aver | because the other defeudants have not appeal- 
“that these two latter defendants holding | ed to this Court. Accordingly, we reverse 
‘the share ijmnlee, have joined together and | the decision of the Lower Appellate Court, 
“ousted them from the propetty in Agssin | and dismiss the plaintiff's suit as against the 
“1275 F. Against defendant Jinisperatad, '| special appellant, with costs iu all- Courts. 
* plaintiffs make no claim.” 
The Judge then states the defence of the 





different defendants, and that the Lower} ' 

Court dismissed the plaintiffs suit; and he The 18th December 1873. 
, goes on to say :—* Plaintiffs now appeal and 

“urge that, at all events, they were entitled Present ; 


títo n decree upon the property mortgaged, 

“os their zur-i-peshgee of Ra. 800 is not de- | The Hon’ble J. B. Phear and G., G. Morris, 
“nied by any one, and it was created long Judges. 

“before the sales to defendants. I think this 

‘contention of plaintiffs is good; they | Act XI of 1859 ss. 10 & 11—Shareholdera— 


“undoubtedly held possession of n 1 anna Right of Action. 
‘share in each mouzah, and-I think they are ‘ 
“entitled to recover their zur-i-peshgee, Oase No. 827 of 1878. 


“ Rs. 800, from the property.” 
As regards the case of the defendant who | Special Appeal from a decision passed by 


now appeals to us, we think that the Judge is the Officiating Judge of Sarun, dated 


jn error. The plaintiff did not in his plaint ; 
seek to recover the money from the property the Tth December 1872, affirming a 
which was the subject of the zur-i-peshgee | «decision passed by the Subordinate Judge 
lease, but merely sought to obtain a money | of that district, dated the 4th March 
decree against the two latter sets of defend- 1879 

ants. There is perhaps some ground for the i . 

assertion that the 8rd defendunt, Ramsahoy ae 
Tewaree, has made himself linble to pay the Nuvhoo Shahee and others (Plaintiffs) 


Ist defendant's debt to the plaintiffs ; but, as Appellanis, 
far as we can discover, there is no ground 
whatewer for making the, special appellant versus 


liable to pay this money in any shape. And wae 
still less, is there any reason „for making a Ram Pershad Narain Singh and others 


deoree against her that the money should ke (Defendants) Respondents, 
[ i 
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Buboos Chunder Madhub Ghose and‘ Romesh 
Chunder Mitter for Appellants. 


Mr. C. Gregory and Baboo Unnoda Pershad 
Banerjee for Respondénts. 


An 8-anna shareholder in 4 mouzahs out of 6 which 
constituted an estate, was held to be not entitled to sue 
alone under either a. 10 or s. 11 of Act XT of 1859, 


Phear, J.—In this case the plaintiff comes 
into Court upon a statutable cause of action. 
His suit must be dismissed unless he brings 
himself within either Section 10 or Section 
11 of Act XI of 1859. Now confessedly he 
cannot*bring himself under Section 10, be- 
cuuse by his own representation he is only 
an 8-auna shareholder in 4 mouzuhs out of 
the 6 which constitute the whole estate. 
He is therefore not “a recorded sharer of a 
joint estnte held in common tenancy” within 
Section 10. Neither is he “a recorded sharer 
of a joint estate, whose share consists of a 
specific portion of the land of the estate,” 
because he has only an undivided moiety of 4 
mouzuls out of 6. There are other sharers 
who must be joined with him before we get 
before us the entity which will be the sharer 
whose share consists of these 4 mouzahs out 
of 6. If he had been joined with his co- 
sharers of tle 4 mouzahs, he might possibly 
have come before the Court with them asa 
party entitled to sue under Section 11. He 
has not done that: he sues alone, making his 
co-sharers defendants together with the other 
sharers in the estate whose shares cover the 
remhining two mouzals. 

It need hardly be pointed out that in suits 
so framed, the issues which alise between 
the plaintiff and the different defendants are 
jiable to be contradictory to one another. 
‘And certainly the suit is uot one which, in 
our opinion, was contemplated by the Legisla- 
ture when they gave the indulgence to the 
shareholders, which is embodied iu Section 
11 of this Act. 


We therefore are of opinion that it is not 
necessary to go into the merits of the judg- 
ments of the Lower Courts, because 1? 
appears to us that the plaintiff was not 
entitled under the Act to any decision in his 
favor at all, 


We therefore think that the decisions of 
the Lower Courts must be reversed, and the 
suit dismissed with costs in all the Courts. 


, 
. 
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The 15th December 1873. , 


(3 
Present : 


g 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Aot VIII of 1859 88, 230 & 231—Appeals. 
Case No. 247 of 1873. 


Miscellaneous Speciat Appeal from an 
order passed by the Judge of Gya, dated 
the 21st May 1873, affirming an order of 
the Sudder Moonsiff of that district, 
dated the 22nd May 1872. 


Moohundee Misrain (Objector) Appellant, 
versus 


Sheo Lochun Pattuck and others (Decree- 
holders) Respondents. 


Baboo Nullit Chunder Sein for 
Appellant. 


Moonshee Mahomed Yusooff for 
Respondents. 


Where an application for the remedy provided in 
Act VIO of 1859 s 280 is refused by a Moonsiff 
in the exercise of his discretion, no appeal hes against 
the order of refusal. But where the application 1s 
admitted and filed, the opposite side called upon to mect 
it, and the claim subsequently rejected, the order uf 
rejection is a decision between the parties on the mirus 
of the application within the scope of s. 281, from which 


nn appeal lies to the Judge. 


Phear, J.—Ix this case the petitioner 
complaining of having been dispossessed of 
certain property in the course of the pro- 
ceedings taken to execute a decree between 
othér parties, applied to the Court, which was 
charged with the execution of that deciee, 
for the remedy which is provided under 
Section 280 of the Civil Procedure Code. 
The application was made on the 16th 
December 1871, by a petition which stated 
the petitioner’s case. Upon that ap Moation 
being made, it was the duty of the Moonsiff 
to examine the applicant; and, according 
toe Section 280, © if, after examining the 
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“ applicant, it shall appear to the Conrt that 
“ there™is probable cnuse for paking the 
“application, the application shall be num- 

_ “bered aud registered as a snit between the 
“applicant as plaintiff and the decree-holder 
“as defendant.” 

We are bound to suppose that the Moonsiff 
did his duty according to the terms of this 
Section ; for on the same day, the 16th De- 
cember 1871, he passed the order “that 
“the application be numbered as a claim 
“case ‘and Jnid before the Court. The 
“decree-holder’s pleader may, if he thinks 
“it necessary, file a refutation.” 

e Thus it appears plain that the Moonsiff in 
the exercise of his discretion thought it right 
to receive the application, and to call upon 
the other side to answer. Had he, in the 
proper exercise of his discretion, thought it 
right to refuse the application, then, probably, 
there would have been no appeal against his 
order of refusal, It was so decided go far 
back as 1864 by a Division Bench of this 
Court,” nnd has not, so fat as we are aware, 
since been disputed. A Bombny decision, re- 
ported in the IV Bombay Reports, Appellate 
“Jurisdiction, p. 85, las been quoted to us 
as an authority in some degree conflicting 
with the decision of this Court. But, upon 
reading that report, it npp-are very plainly 
that there is no real conflict between the 
cases, In the Bombay case, the Monnsiff 
had pnssed an order und-r Section 229, after 
admitting the application of the eclumant. 
Although he had, no doubt, committed the 
irregularity of not putting the number and 
registering the cluim, still his order was 
essentially a decision between the parties 
concerned upon the merits of the claimants 
application, ond it was therefore n deci-ion 
within the provisions of Section 281 of the 
Civil Procedure Code. But, whatever might 
have been the case, had the Moonsiff refused 
to receive the application under S. ction 280, 
it must be repented that in the present 
instance the Moonsiff, whether in exeicise 
of good discretion or not, had, on the 
16th December 1871, received the case and 
filed it, and called upon the opposite side to 
meet it Six months after, on the 22nd 
May 1872, the Moousift entertained the 
matter again and then rejected the peti- 
tioner’s caim. It hns beeu understood by 
the Lower Appellate Court that this 1ejeo- 
tion was in fact a refusul to receive the 
applicafion within the fiat part of Section 
230. For the rensous nlrendy mentioned, it 





* 1 W. R., 189. 


seems to us that (lint view is erroneous ; and 
the words of the Moonsiff themrglves seem 
to show very plainly that iu May the case of 
the’, -plicant was decid: d between the parties 
on the merits, as those merits nppenred in the 
applicant’s petition. The Moonsiff says :— 
“Under, Sectien 280, Act VIII of 1869, 
“the party in possession, when the onster was 
“effected, muy put in a petition within 80 
“duys. The petitioner’s statement is not 
“such 5 under such circumstances the ense 
“ecnnnot be re-instituted under Section 280 
“and proceeded with. Itis therefore ordered 
“that the prayer of the petitioner be 
“ rejected, and that the cnse be struck off the 
“list of pending casea.” 

So that t.ere is very little doubt that the 
Moonsiff was dealing with the application 
afier it had been received and admitied, and 
that his decision was u decision between the 
parties on the merits of that application 
wishin the scope of Section 231 of the Civil 
Procedure Code. We are therefore of opini- 
on that an appeal did lie from the Moonsiff's 
order to the Judge, and ought to have been 
entertained upon its m: rits. R 

Accordingly we reverse the decision of the 
Lower Appellate Court, and remand this 
matter for a te-trinl, 

The Judge will bear in mind thas a 
petition of this kind, when it has been 
received and entertnined by the Court below, 
18 1n fact a suit between the parties, and it is 
a suit of which the cnuse of action is to be 
found in the petition of the applicant-; and 
it will therefore be incumbent upon the 
petitioner, at the trial of this matter before 
the Judge, to make out the cause of action 
upon which he made his application to the 
Moonsiff’s Court. That cause of action was 
necessarily to the effect thut he had been in 
quiet bond fide possession of the property 
which is the subject of the petition, and that 
while so in possession was turned out by the 
decree-holder in tle course of the proceed- 
ings which he instituted and carried on 
against a third person, Unless the petitioner 
grbsiontially makes out that statement, the 
cause of action upon which his applention 
is founded fails, nud hig application ought to 
be dismissed. If the Judge fluds that there 
are not materials sufficient before him to 
nable him to determine the, case upon the 
merits. of course he will deal with it under 
the provisions of the Civil Procedure Code 
which are npplienble under the circumstances, 
nomely, Section 85-4 nand Section 355. Costa 
will nbide the event, Que gold mohur is 


ain for pleader’s fees, A 
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The 26th November 1873. 


Present: 


The Hon’ble W. Markby and E. G. Bireh, 
Judges. 


Amendment of a Decree—Management of an 
Endowment—Jurisdiction, 


Case No. 418 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 1st October 1872, affirming a 
decision of the Subordinate Judge of 
that district, dated the 29th June 1872. 


Bunwaree Chand Thakoor and others 
(Defendants) Appellants, 


wersus 


Mudden Mohun Chuttor aj (Plaintiff) 
Respondent. 


Baboos Chunder Madhub Ghose and 
Ashootosh Mookerjee for Appellants. 


Baboos Gopal Lall Mitter and Nil 
Madhub Sen for Respondent. 


Where a decree given by the first Court and affirmed 
by the Court of appeal is found to need amendment 
with a view to its meaning being made clear, applica- 
tion should be made for that purpose to the Lowa 

Appellate Court, and not to the High Court, š 
‘The Civil Court has no power to bind ın perpetuity all 
the successive owners of an endowment as to the mode 
in which their property should be managed: and the 
shebaits of a debutter endowment may make such 
arrangement for its management as is consistent with 
their duties, but they cannot make it binding for ever 
upon all their successors, 


Markby, J—Tux first point raised for our 
consideration is whether the decree given by 


first Court and affirmed by the Court of 
appeal tis wrong, upon the ground fiat it 
awards to th8 plaintiff separate posscssion of 
one-third share of the property which, being 
the property dedicated to an idol, is by its 
nature impartible. Now it appears that 
that question was raised in the Lower Appcl- 
late Court, and it was there stated by the 
Judge that really no question arose upon 
that point, because the plaintiff did not seck, 
nor did in his opinion the decree of the first 
Court give, separate possession of anything, 
but only a declaration of the plaintiff's title 
to take possession of an undivided share in 
the property. Now I should be disposed to 
think that legally speaking that construction 
of the decree was sufficient for any purpose 
of the defendant; but even supposing that 
it was not so, and that the decree ought to 
have been amended, I think it was the busi- 
ness of the defendant to have applied to tho 
Lower Appellate Court to amend the decree 
and to make its meaning perfectly clear, and 
not to have come up to this Court with an 
appeal which appears to us to be wholly un- 
necessary. But in order to prevent any 
possible future misconstruction of the decree, 
we shall now direct it to be amended by 
drawing it up in this form—that the plaintif 
do obtain possession of an undivided share 
of the properties dedicated for debsheba, 
and then continuing the decree as it now 
stands. 

-But a further objection has been raised 
that the plaintiff is not even entitled to a 
decree in that form ; that he is not entitled 
to possession at all; aud that, by a decree 
passed in the year 1829 by the Provincial 
Court at Calcutta, the parties are bound to 
place this property in the possession of a 
gomastah jointly appointed by themselves, 
receiving only the surplus proceeds to bo 
divided between them after all the necessary 
expenses of debsheba have been provided 
for. Now, no doubt, a decree in that form 
was passed ina suit between persons through 
one of whom the plaintiff now claims. But 
it seems to us that that decree must be 
looked upon either as an arrangement sug- 
gested by the Court for the convenient 
management of the property at the time, or 
ag an arrangement made amongst the parties 
themselves for their own convenience ; aud in 
either view, as it appents tome, it is not bind- 
ing upon any persons except the actual 
parties to that decree. It does not appear 
to me that the Provincial Court would have 
had any power to bind in perpetuity all the 
successive owlfers of the property as to the 
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mode in which ‘their property should be 
manged. This would be so in the case of 
private property, and I should Be disposed to 
think that it would be even more so in the 
case of the property of an éndowment, which 
the parties would be bound to use in the 
most advantageous way they could for the 
purposes of*the endowment: so also if it 
were an arrangement amongst the parties 
themselves, Joint owners of a property 
may make any arrangement they plense as to 
the mode in which their property should be 
enjoyed by themselves, and the shebnits of n 
debutter property may make any such 
artangement as.is consistent with their duties 
as shebaits ; but as far as I am aware, they 
cannot make an arrangement of this kind 
binding for ever upon all the successors. 
Therefore we must put a reasonable construc- 
tion upon that decree, and we think, upon the 
whole, that it was intended only as a present 
arrangement for the management of the pro- 
perty, and not one binding on persons who 
were not parties to the decree. Under these 
circumstances, we do not see any reason for 
having this present decree drawn up in 
accordance with the decree of 1829. 

Then the next point taken is as to the 
question relating to the properties specified in 
the 4th issue, namely, the propeities Nos. 
55 and 68. It has been found by the first 
Court that the plaintiff is entitled to have 
these properties included in the decree. The 
defendants have appealed against that part 
of the decree, and they havea perfect right in 
this suit to have this question decided by the 
Lower Appellate Court, The suit will there- 
fore be remanded for the purpose of trying 
that point. 

There was some question raised as to 
another property, but the number of it was not 
given, and we may therefore assume that it 
is not further pressed. The case will there- 
fore go back to the Judge in order that the 
appeal may be heard upon the finding of the 
Moonsiff with regard to the 4th issue; and 
inasmuch as it now turns out that there 
was a substantial error in the judgment of 
the Lower Court, it may not be necessary (as 
at one time I was disposed to think we 
ought) to make the appellants pay the whole 
costs of the appeal. Each party will pay 
his own costs of this appeal. Costs of the 
future enquiry will abide the ultimate result. 
In all other respects, except so far as we 
have indicated in this judgment, the decrees 
of the Lower Courts wilt stand. 

Birch, J.—I concur generally in this judg- 
ment. č 
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The 8rd December 1878. 


Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Act VIII of 1869 ss. 128 § 139—Document- 
ary Evidence—First Hearing. 


Cuse No. 70 of 1878. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 13th 
July 1872, affirming a decision of the 
Moonsiff of Rungunniah, dated the 28th 
March 1872, _ 


Gour Huree Chowdhry (one of the Defend- 
ants) dppellant, 


versus 
Pran Huree Laha (Plaintiff) Respondent. 


Baboo Huree Mohun Chuckerbutty for 
Appellant. 


Baboo Chunder Madhub Ghose for 
Respondent, 


A party is bound under Act VIII of 1859 s 128 
to be prepared at all points with lus documentary 
evidence, and, as soon as the Cout has framed the 
isgues which it thinks proper to lay down, at once to 
tender (if called upon) the documentary evidence bear- 
ing thereon, The words“ first heaing in the suit” are 
defined by s. 189, and do not mean the first hearing 
on the issue, 


Ainslie, J.—T ais suit is brought by Pran 
Huree Laba as auction-purchaser of the 
rights and interests of one Moghun Doss 
in certain resumed Inkheraj property. It 
has bees determined by the Lower Courts 
that the share of Moghun Doss in that pro- 
perty was 4 annas, and on this point there 
is now no contention. The first contention 
sof the special appellant is that this suit cav- 
not be maintained, inasmuch as the provisions 
of Section 7 Act VIII of 1859 will apply. 
Moghun Doss in 1868 sued Gour Huree, - 
the present appellant, and others, to obtain 
his share of the ancestral estates, and in that 
suit omitted to claim an interest in the pro- 
perty which forms the subject of the present 
suit, The terms of Section 7 are that every 
suit shall include the whole of the claim 
arising out of the cause of action. et 
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The Judge hag found as'a fact upon the 
evidence that in 1863 Moghun Doss was in 
possession of the property which is now 
in suit, and that therefore in respect of 
that property he Lad no cause of action, 
and as he could not have sued he could: not 
have omitted to sue. Taking the finding of 
fact as unassailable, the conclusion seems 
inevitable ; but the appellant goes on to attack 
the finding of fact on the ground that it 
proceeds upon insufficient material, and that 
he had evidence both documentary and oral 
which was wrongly excluded. 

The documentary evidence, it is admitted, 
was not in the plaintiff’s hands on the 5th of 
February 1872 when the issues were drawn, 
and such documentary evidence as he then 
had, and which had been rejected by the first 
Court, was admitted by the Judge. But it 
is snid that when a fresh issue is drawn 
under Section 141, the parties have a right 
to begin de novo, aud that because it is 
the first hearing on the issue, therefore it 
must be treated og the first hearing in the 
suit. We must confess that we fail alto- 
gether to see on what grounds the words of 
Section 128° are so to be changed ; they are 
very distinct : “ the first hearing in the suit,” 
nod what that first hearing means, is clearly 
defined by Section 189. Then it is said that 
ag'a matter of discretion the Judge was 
bound to accept this documentary evidence, 
and that in refusing it he did not exercise a 
reasonable discretion. If, in the course of 
auy trial, something is brought to light which 
is entirely new, and which las not been dis- 
closed on the written statements of either of 
the parties, no doubt the Court framing a 
fresh issue under Section 141 would give the 
parties time to produce evidenos in respect 
of that new matter; but in this case there 
was no new matter at all. What is preased 
now was suggested even in the written state- 
ment of the defendant, aud he was bound 
under Section 128 to be prepared at all points 
with his documentary evidence. As soou ns 
the Court had framed the issues which it 
thought proper to lay down, he would be 
required, if called upon, at once to teuda 


' the documentary evidence bearing upon 


them. It is quite clear that this issue might 
have been framed on the 6th of February, 
and therefore any documentary evidence not 
in the defendant’s hands on that day was 
not properly before the Court; and we can- 
not say that the Judge did not exercise a 
reasonable discretion in insisting that the 
rules of procedure should be strictly fol- 
lowed. ` 


Then as to the oral evidence, it 
appears that the Court was in no way to 
blame for tlte failure of the defendant to 
produce all the witnesses named by him. 
All the steps suggested by him were taken, 
and it is not suggested that anything was 
left undone; aud the fact that at the last 
moment, when the case was either fixed for 
hearing, on the following day or actually 
before the Court (we do not know, and it is 
not very material which it was), the defend- 
ant came in with a petition for further time, 
does not give him a right to an adjournment. 
It is absolutely necessary that the Courts 
should be somewhat strict in these mattére. 
The habit of applying for postpouements on 
almost any ground, and of doing anything 
and everything that will put off the decision 
of tho case, is one which is unfoitunately so 
universal, that we think we should be wrong 
in saying that the Court in this, instance had 
exercised a wrong discretion. It does not 
appear to us that the defendant, appellant, 
has in any way been deprived of his rights 
by the course which Las been adopted in tho 
Court below. 

Under these circumstances, we think that 
the appeal ought to be dismissed with costs. 


The 3rd December 1873. 





Present: 


The How’ble F. B.. Kemp and W. Ainslie, 
Judges. 


Act VILI of 1859 s. 271—~ Construction. 
Case No, 228 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
9th April 1878, reversing an order of 
the Moonsiff of Pachpokurreea, daicd 
the 28th June 1872. 3 


Joy Chander Ghose (Decree-holder) 
Appellant, 


versus 


Ram Narain Poddar and another (Judg- 
ment-debtors} Respondents. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellant, 


Maonshee Serajul Islam for Respondents. 


Following a previous decision it was held that the 
words “subject to a mortgage” in Act VIII ,of 1859 
gs, 271 must be taken to mean “sold with notice of the 
mortgage,” and donot refer merely to properties the 
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Subject of an undisclosed mortgage which are sold in | the Court must be satisfied that his evidence will 


execugjon. 


Ainslie, J—Tux question which arises in 
this appeal appears to be disposed of by the 
decision of the present Chief Justice report- 
ed in Volume XIV Weekly Reporter, page 
209. It is there clearly laid down that the 
words “subfect to a mortgage,” in s. 271 
of the Code of Civil Procedure must be 
taken to mean “sold with notice of the 
mortgage,” and do not refer merely to pro- 
perties which being the subject of an un- 
disclosed mortgage happen to be sold in 
execution. There appears to be no ground 
witatever in-this case on which the Judge 
was entitled to accept, as he has done, the 
statement made before him to the effect that 
in this instance the property did fetch a 
much smaller price in consequence of the 
lien on it; for there was no evidence on 
which the Judge could find that the pur- 
chaser in the flrst execution suit took with 
notice. 

We should have had to remand the case 
to the Lower Appellate Court for a finding 
of fact upon this point, but as nothing has 
been pointed out to us on which such g con- 
clusion*could be arrived at, it is unnecessary 
to proceed farther. The judgment of the 
Lower Appellate Court. must be reversed, the 
decision of the Moonsiff restored, and this 
appeal decreed with costs, Pleader’s fees 
two gold mohurs. 


The 5th December 1878. 


Present: 

The don’ble Sir Richard Couch, Ki, Chref 
Justice, and the Hon'ble F. A. Glover, 
Judge. 

Evidence of Party to Suit. 
Case No, 441 of 1873. 

Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
8th November 1872, affirming a decision 
of the Moonsiff of Oundah, dated the 
81st August 1872. 


Gopal Chunder Hazrah (Defendant) 
Appellant, 


VETSUS 


Mohesh Chunder Banerjee and others 
(Plaintiffs) Respondents. 


Baboo Nil Madhub Sen for Appellant. 
Babéo Bungshee Dhur Sen for Respondents. 
Ld 


Before it makes an order under Act VIII of 1859 
a 162 compelling the attendance of% party to the suit, 
LJ 


be material, ., 

Couch, C.J.— Ir was objected in this 
special appeal that there has been an error 
in the procedure of the Lower Courts in not 
compelling the attendance of the plaintiffs, 
and in not issuing a proclamation requiring 
the attendance of the plaintif? manngor. 

As ‘to the compelling the attendance of 
the plaintiffs, the Court (by Section 162 of 
Act VIH of 1859) may, upon an application 
being made to it, make an order requiring 
the attendance of a party to the suit; but 
that Section directs that the party who 
requires such an order shall show to the 
satisfaction of the Court sufficient grounds 
in support of bis application. He must 
sntisfy the Court, at least, that the party to 
the suit whose attendance is required will 
probably give evidence’ which would be 
material to his case. Here there is nothing 
to show that the plaintiffs could have given 
any evidence in support of the defendant’s 
case. It does not appear that the plaintiffs 
bad any knowledge themselves of the matters 
which were in issue, and in the absence of 
that, the Lower Courts were justified in 
declining to compel the attendance of the 
plaintiffs. 


Then as to the not issuing the proclamation 
requiring the attendance of the manager,— 
that ig to be done upon proof that the 
evidence of the witness is material, and 
that he absconds or keeps out of the way 
for the purpose of avoiding the service of 
the summons. ‘There is nothing in evidence 
to show that the manager could have given 
material evidence. There is a petition con- 
taining an allegation that the gomastah was 
a false witness and ought not to be believed, 
and that the manager may have given some 
evidence to prove that, The substance of 
the petition is that the manager, if he had 
been called, would have shown that the 
gomastah was a false witness, It is not 
supported by any evidence, not even supported 
by the deposition of the person who presented 
Tt. We think the Court was not bound 
under those circumstances to issue the pro- 
clamation. And also, as to the absconding 
or keeping out of the way, the Moonsiff 
appears to have considered that the persons 
whom it was proposed to examine to prove 
that the manager was keeping out of the 
way,'not being named by the peon as being 
present when he went to serve the summons, 
could not know anything about it. Probably 
this is right, though we are inclined to think 
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that he was somewhat hasty, and that it 
would have been better if he had examined 
these witnesses. It was not enough for 
the defendant to show that the manager was 
keeping out of the way. He had to give 
some proof to the Court that his evidence 
was material to his case, which he did uot 
do. 
The appeal must be dismissed with costs. 


‘The 9th December 1878. 
Present: 
The Hon’ble F. A. Glover, Judge. 


Old Documents —E vidence—Act I of 1872 8. 90. 


Case No. 1031 of 1873. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of East 
Burdwan, dated the 14th April 1878, 
reversing a decision of the Sudder 
Moonsiff of that district, dated the 23th 
December 1872. 


Ekcowree Singh Roy and others (Plaintiffs) 
Appellants, 


versus 


Kylash Chunder Mookerjee (Defendant) 
Respondent. 


Baboos Hem Chunder Banerjee and Rash 
Beharee Ghose for Appellants. 


Baboos Tarucknath Sen and Rajendro 
Missree for Respondent. 


Where a document purported to be 45 years old, and 
a mohurir swore to its having been He custody as 
keeper of plaintiff's records for the time of his service, 
the evidence was held to show (if credible) that the 
document had come from proper custody within the 
meaning of Act I of 1872, Section 90,“and to require no 
direct evidence of ita genuineness, 
. THis was a suit to recover posses- 
sion of a strip of land 23 cubits by 17, 
which had been granted by the plaintiff to 
the defendant’s predecessor, one Nuffur 
Chand Ghose, under a kubooleut dated Jyet 
29th 1235. The plaintiff states that the 
condition of the lease was thnt the lessee 
should give up the land whenever the plaint- 
iff wished to have-it for building purposes. “° 
The defendant No. 7 (the other defendants, 
heira of Nuffur Chand Ghose, not opposing 
the plaintif’s claim), a purchaser, alleges that 
the lease to Nuffar Chand Ghose was an 
hereditary mokururee one, and that, under 
apy circumstances, he could not be ousted, 
his predecessors having been for 40 years in 
possession, aud he himself having built a 
houge on the land. He denied the genuine- 
ness of the kubooleut filed by the plaintiff. 
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The first Court found that the kubooleut 
had been really given by Nuffur Chanf, and 
thet by its ferms the defendant, as represen- 
tative of the original lessee, waa bound to 
vacate the land. Defendant had failed to 
prove the alleged mokururee pottah. 

The Subordinate Judge reversed this deci- 
sion, holding that the kuboolfeut was not 
proved; and thatif it were, the plaintiff could 
not re-enter, because he had not declared his 
intention of building on the land, which, 
according to the terms of the kubooleut, was 
the only giound for his being able to take 
back his property. 

It is urged in epecial appeal that the Sulor- 
dinate Judge bas given no weight to the fact 
that the kuboolent is more than 30 years old 
and has been produced from proper enstody, 
and that, under any circumstances, the plaintiff, 
as the undoubted owner of the Jand, is entitled 
to recover it, unless the defendant can mako 
out a title to retain it. 

On the first point, the Subordinate Judge's 
finding seems to be incomplete and not in 
accordance with the law, Section 90 of ActI 
of 1872 (the Evidence Act) provides that 
where a document is or purports to be more 
than 80 years old, if it be produced frum 
what the Court considers to be proper custody, 
it may be presumefl that it was executed 
and attested by the parties whose signatures 
it bears. Now this kubooleut is dated in 
1235, aud therefore purports to be about 15 
years old, and a witness, a mohurir of the 
plaintiff’s, swears to its having been in his 
custody as keaper of the plaintiff’s records for 
the time of his service, namely, for the last 
15 years. If this man’s evidence is credible, it 
shows that the deed has come from prover 
custody, namely, from the custody of tho 
plaintiff’s servant, who was entrusted with 
the keeping of the zemindaree papers. Thera 
was no necessity for requiring direct evidence 
of the genuineness of the kubooleut. 

Then as to the second point. I do not 
think that the mere fact of the plaintiffs not 
stating in his plaint his intention to build on 
the laud he seeks to recover, ie sufficient to 
vitiate his claim. He is the undoubted 
owner of the propeity, and it is for the 
defendant to show that he has some right 
which the owner cannot interfere with. The 
plaintiff may intend to build notwithstanding 
his omission to say so in the plaint, or to 
demand the demolition of the defendant’s house. 
It was for the defendant, I think, to prove the 
mowrosee and molururee pottah whith he 
alleged his vendors to have received from 
the plaintiff; mnd in this he failed. If the 
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plaintiff fails ‘to prove his agreement with the 
defen®ant, as shown by the kubooleut, it may 
perhaps be a question whether’ he can, not- 
withstanding his rights as zemindar, eject a 
party who has been for so many years in 
enjoyment of the land, although that land 
was used neither for agricultural nor horti- 
cultural purposes. ‘And as this is a point 
now before the Full Bench, I should have 
postponed a decision in this case until a Full 
Court had settled what was to be the effect of 
Act V of 1867 (B. C.) on the Rent Law, as 
the result might have been a right of oceu- 
pancy by the defendant in the land now 
sought to be recovered ; but as the plaintiff 
gave evidence as to the custody of the 
kubooleut—evidence which authorized the 
Subordinate Judge to presume the authenti- 
city of the document, if it thought proper to 
do so,—the Subordinate Judge ought, I think, 
to reconsider the plaintiff’s case in the light 
of Section 90 of the Evidence Act, and decide 
as to the genuineness or otherwise of the 
kuboolent, necording ashe may be satisfied or 
not as to the document’s being produced from 
proper custody. 
Costs will follow the result. 





——- 


The 10th December 18738. 


Present: 


The Hon'ble Sir Richard Couch, Kt.. Chief 
> Justice, and the Hon'ble F. B. Kemp, 

" Louis S. Jackson, F. A. Glover, and G. 
Pontifex, Judges. 


Arrears of Rent—Suit by Co-sharer. 
Case No. 1799 of 1872. 


Special’ Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 9th September 1872, affirming a de- 
cision of the Moonsff of Nubeegunge, 
dated the 28th June 1872. 


Doorga Churn Surmah (one of the Defend- 
. ants) Appellant, 


versus 
Jampa Dossee (Plaintiff) Respondent. 


Baboos Kalee Mohun Doss and Debendro 
Narain Bose for Appellant. 


Baboo Bharut Chunder Duté for 
é Respondént, 


A suit by aco-sharer for arrears of rent which sh 
had heretofore received in proportion to her share, bu 
s 


which she alleged now to bewithheld by the ryot in 
collusion with the other co-sharers, who were also mado 
defendants, wab held to be properly maintainable, 


This case was referred to the Full Bench on 
the 4th September 1873 by Couch, CJ., 
and Birch, J., with the following re- 
marks :— 


Couch, C.J.—Tuex plaintiff in this suit 
is one of three co-sharers in an eight-onna 
share of rent payable by a ryot Doorga 
Churn Surmah, and she brought a suit 
against him avd the other co-sharers for her 
share of the rent, alleging that they were 
colluding with him. Doorga Churn Sur- 
mah’s defence was that he never paid any 
rent to the plaintiff, and he had been paying 
rents to the agents of Gour Chand and Lall 
Chand, the other defendants. Gour Chand 
Doss contended that the plaintiff did not live 
with him in commensslity, and she did not 
receive any rent from the ryot. The Moon- 
siff decreed that the defendant Doorga 
Churn should pay to the plaintiff the rents 
claimed by her with costs. 

This was confirmed by the Subordinate 
Judge on an appeal by Doorga Churn Sur- 
mah who has brought this special appeal. 

It was objected for the appellant that the 
suit could not be maintained, and the follow- 
ing cases were cited :—XVII Weekly Re- 
porter, 408 ; XVII Weekly Reporter, 414 ; 
XV Weekly Reporter, 396. 

On the other side were quoted X Weekly 
Reporter, 108; XVIII Weekly Reporter, 876; 
XII Weekly Reporter, 30; II Bengal Law 
Reports, 230; S. C., XVI Weekly Reporter, 
281; Weekly Reporter, January to July 
1864, Act X Rul., 63;'I Weekly Reporter, 
253; V Weekly Reporter, Act X Rul., 68. 

The objection was not taken in the first 
Court, but this seems to be immaterial ag the 
other co-sharers were made defendants, and 
the plaintiff could not compel them to join 
her as plaintiffs, 

The question which arises is whether the 
suit cam be maintained, and as we differ from 
the decisions that it cannot be maintained, 
We refer this appeal for the final decision of 
a Full Bench. 

The judgments of the Full Bench were 
delivered as follows :— 

Kemp, J—The question which has been 
referred to the Full Bench in this case is 
whether the present suit can be maintained. 

I am of opinion that the present suit can be 
maintained. The plaintiff sues for rent of 
the years 1277 and 1278, alleging that she is 
jointly in possession of n share in the estate, 
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and has hitherto received the rents in pró- 
portion to her share. She has’ made her 
co-sharers defendants in the suit. 

The defendant No. 1, the ryot, altogether 
repudiated the plaintifl’s title, and alleged that 
he had paid the whole of the rents for the 
years 1277 and 1278 to another party, 
namely, the defendant No. 2. The defendant 
No. 2, a co-sharer, also disputed the plaintiff’s 
title, and stated thnt the plaintiff never lived 
-in.commensality with him, and that she has 
never received any rent from the defendant 
No. 1, the ryot.’ 

Both Couits have found on the evidence 
that the plaintiff has all along received rent 
up to the date preceding that of the institu- 
tion of the suit. They have also found that 
the defendant, the ryot, was called upon by 
the plaintiff to pay rent, and that the defend- 
ant No. 1, the ryot, kuowing that the sur- 
burakar to whom he had been paying the 
rent had been discharged by the plaintiff, 
withheld payment of the rent of plaintiffs 
share. 

Under these circumstances I am of opinion, 
upon the findings of fuct of the two Lower 
Courts, and inasmuch as the co-sharers have 
been made defendants, that the suit is main- 
tainable. 

! Jackson, J.—I am also of opinion that 
the present suit is one which the plaintiff 
was entitled to maiutain. ‘There is a class 
of suits somewhat resembling the present, in 
which I have, on several occasions, expressed 
an opinion that the plaintitf is not entitled to 
sue separately, that is to sny, where several 
persons being jointly entitled to receive rent 
from aryot, and having been accustomed to 
receive such rent jointly; afterwards one or 
more of them brought separate suits against 
such ryot in respect of their separate shares. 
In those cases it was held that the nature of 
the contract or holding beiug such that the 
ryot was accustomed to pay his rent in one 
sum to the joint agent of the owners, he 
ought not to be harassed by being sued in 
several suits in respect of portions of the 
snme claim. Here the case is different. 
The owners, it is true, have been accustomed 
to collect the rents jointly (at least I under- 
stand that to be the finding) and by a joiut 
agent; but the parties who have been made 
defendants along with the ryot had subse- 
quently taken from the ryot, with his consent, 
their own separate shares of the rents, and 
the suit which the plaintiff brought was in 
effect a suit to recover an arrear, which 
arrear corresponded With her own share of 


the rent which the ryot had vexatioualy and | 
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collusively refused to¥pay. That amount 
still remained unpaid, and the plaintiff*bemg 
entitled to it} it seems to me that sho was 
justified in bringing this auit making at the 
same time the other co-sharers parties us 
defendants. In point of fact, the couduct 
of the defendant was not that of a ryot who 
complained of being ‘subjected to several 
suits in respect of one claim ; it was that of 
a ryot entering into a collusion with two 
out of three co-sharers for the purpose of 
depriving the third. Under these ciicum- 
stances, it is difficult to see what other course 
was left to the plaintiff than to gue these’ 
parties, in order to recover that which was X 
justly due to her and to her alone. I there- 
fore think that the suit was properly main- 
tainable. 

Glover, J.—I ‘concur in{thinking that, 
under the circumstances of the case, the -uit 
was maintainable, and I do so generally for 
the reasons given_ by: Justices Kemp and 
Jackson. 

Pontifex, J —Under the circumstances of 
this case, I think there’is no doubt whatever 
that this suit is properly maintainable ; and, 
as at present advised, I am not prepared to 
say, when aryot is ho|ding under co-sharers 
but not under a written contract, that one 
of the co-sharers cannot sue sepaiately for 
his share of the rent if he makes the other 
co-sharers defendants. 

Couch, C.J.—I concur in the’opinion thut 
has been given that the present suit ig muin- 
tainable. That was my opinion when ihe 
question was referred to the Full Bench. 
The appeal will be dismissed with costs. 


The 12th December 1878. 


Present : 
The Hon’ble J. B. Phenr and W. Ainslic, 
Judges. 
Plaints— Cause,of Action—Luimitation. 
Application for review of the judgment 
passed by the Howble J. B. Pheur 
and W. Anislie, in} Regular Appeal 
No. 144 of 1872, decided 13th Darch 
-1873.* f 


R. P. Brooke, Petitioner, 
versus 
T. M. Gibbon, Opposite Party. 
Mr. G. H. P. Evans for Petitioner. 


The Advooate-General and Moonshee 
Mahomed Yusoof for Opposite Party. 





** 19 W. Bq 244. 
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A plaintiff is bound by the Code of Civil Procedure 
to sh®v on the face of the plaint that his causeof 
action accrued within the period of limyation. 

Where an assignment to himself is a material part of 
a plaintiff's cause of action, he ought to allege the fact 
in his plamt. 

Phear, J—In this, case the Subordinate 
Judge dismissed the suit without trying the 
merits, or in-any way going into the facts of 
the case, on the ground that it appeared on 
the face of the plaing itself that the suit was 
barred by the statute of limitation. 

On appeal to this Court, we were of 
opinion that the Subordinate Judge was 

“substantially right. It appeared to us that 
the cause of action was in reality a breach 
of contract, which breach was expressly 
stated by the plaint itself to have occurred 
more than three years before suit, and we 
thought that therefore the suit was barred by 
the provisions of Section 1 of Act XIV 
of 1859, Clauses 9 and 10. In this appli- 
cation for a review of judgment, it is argued 
that, assuming that the view which was taken 
by this Court as to the nature of the cause of 
action upon which the plaintiff sues was a 
correct view, still the suit is not barred, 
because the plaintiff could prove by evidence, 
if he was allowed to adduce evidence, that 
the contract, the breach of which was com- 
plained of, was a registered lease, and that 
consequently the plaintiff had six years 
within which to sue, and not merely three 
years. And a certain registered pottah, 
which is filed among the papers of the case, 
was referred to as the contract upon which 
the plaintiff would rely for this purpose. 
Now the answer to this argument seems to 
be, in the first place, that the plaintiff has 
not stated these facts in his plaint, while he 
is bound by the Civil Procedure Code to 
show on the face of the plaint itself that he 
is within time. And secondly, assuming the 
contract to havy been a registered contract, 
and that the plaintiff would therefore have 
six years within which to complain of the 
breach, still it seems to us quite clear that 
the breach laid in the plaint occurred more 
than six years before the suit. The term 
was a period of seven years, commencing with 
the year 1272 ; the breach was non-delivery cf 
a certain portion of the property contracted 
to be leased, and this non-delivery must 
have occurred (so to speak) at the very 
commencement of the term, because the 
damages which are sought to be recovered 
here, are in respect of a portion of the rent 
which ewas paid as due from the very begin- 
ning of the term. Unless the breach com- 
plained of was non-fulfilment of the lessor’s 


e 

obligation as early as the beginning of the 
year 1272, the plaintiff could not claim 
the rent or any portion of the rent of 1272 
as having been the loss occasioned to him by 
the non-delivery; and the suit was not 
brought until six years and ahalf, or, at 
least, upwards of six years, had elapsed from 
the commencement of the term. 

But further than this, it appeais to us 
that the plaintiff has showu no way in 
which he could avail himself of this parti- 
cular registered pottah. It is a pottah 
granted not to him, but to one Mr. Moore, a 
person who in the first instance was made & 
party defendant in the suit. He has not 
alleged in his plaint that he obtained an 
assignment of this lease from Mr. Moore, or 
an assignment of any causes of action which 
had accrued to Mr. Moore upon this lease, 
Iu order to base his cause of suit upon the 
footing of this registered lease, it would be 
necessary for him to prove some such assign- 
ment as this; and of course, to enable him to 
prove tbat assigument at the trial, inas- 
much as it was a material part of his cause 
of action, he ought to have alleged the fact 
in his plaint. No such allegation appears 
there; there is nothing that we could by any 
indulgence to him construe into an allegation 
of that kind. We find it difficult to under- 
stand how, indeed, he coyld prove such an 
assigument, excepting by means of some 
transaction of which the evidence itself 
ought to be registered as well as the original 
contract. And it is not even stated to us in 
argument that any such registered assign- 
ment was execated. 

Finally, we will add that we doubt very 
much whether any cause of action is dis- 
closed in the plaint. The plaint says that 
the mouzah in question, “ with other mou- 
“zahs, was farmed out by the manager of 
“the Bettea Raj to the Roopoleah Factory 
“from 1272 to 1278 Fuslee. The factory 
“has invariably paid rent of the said mouzah 
“up to 1273 to the managers office by 
“taking receipts. But the mouzah in 
“ question had, from a previous time, been in 
X the farm of the defendant No. 2, and con- 
“sequently the factory could not get posses- 
“gion of it.” It is possible that this allega- 
tion may afford some foundation for an 
action against the defendant No. 2. But 
the defendant No. 2, as we understand 
the record, is not a person against whom 
the plaintiff intended to proceed. He is 
designated as pro forma defendant. And 
is the defendant No. 1 is alleged to be 
the manager of Bettea Raj, who is really 
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the defendant in the case, ‘it does not appear 
in the face of the plaint that the fact of the 
plaintiff not being able to get the mouzah in 
question from the defendant No. 2, forms any 
cause of action agninst the defendant No. 1. 

On the whole, after giving the best con- 
sideration that we have been able to give to 
the application for review, we think that the 
application fails, aud we see no good renson 
for altering the judgment which we have 
nlrendy passed. The rule will therefore 
be discharged with costs. 





The 16th December 1878. 


Present : 
The Hon'ble F. B. Kemp and F, A. Glover, 
Judges. 
Hindoo Widow—Digging a Tank—Legal 
Necessity. 


Case No. 891 of 1878, 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 26th. September 1872, revers- 
ing a decision of the Moonsiff of Hatha- 
zaree, dated the 27th July 1872. 


Runjeet Ram Koolal (Defendant) Appellant, 
versus 


Mahomed Waris and others (Plaintiffs) 
' Respondents. 


Baboo Aukhil Chunder Sen for Appellant. 


Baboo Grish Chunder Ghose for 
Respondents. 


The digging of a tank, though a meritorious act and 
a great convenience to the public, is not a legal necessity 
for which a widow can alienate property left to her for 
life only. 


Glover, J.—Ws see no ground for inter- 
fering with the Lower Court’s order in this 
case. It has heen found as a fact that the 
sale by the widow to Ram Doss, from whom 
the plaintiff took the land in mortgage, was 
consented to by the next heir, Ram Soonder, 
No doubt the first Court has found on the 
evidence that that consent was not proved; 
but there can be no doubt, from the judgment 
of the Subordinate Judge, that he considered 
that that consent was really and truly given. 
It is said that that consent only raised a 
prima facie case in favor of the plaintiff. 

We think that this # not so. Ram Soonder 
was the only person entitled to this property 


after the widow; he was the next he, 
and it depended upon him whether the 
widow could alienate the land or not, and his 
cousent would be, under these circumstances, 
the strongest possible evidence that the 
transfer was an honest one and made with 
the consent of all thé parties interested. 

The present special appellant comes in 
saying that he inherited from Runjeet Rum. 
the son of Ram Soonder, and it does not lic 
in his mouth to say that the sale to Rain 
Doss was not made with the consent of the 
then reversionary heir. The Subordinate 
Judge is wrong, no doubt, in saying that the 
digging of a tank is a sufficient legal néces- 
sity for a widow to alienate. The digging oi* 
n tank would be a meritorious act and n 
grent convenience to the public, but it 
would not bea legal necessity for which o 
widow could make awny with property which 
was only left to her for her life. 

The special appeal is, therefore, dismissed 
with costs. 


The 16th December 1873. 


Present : 

The Hon'ble J. B. Phear and G. G. Morris. 
Judges. 

Zur-i-peshgee Lease—Default— Cancellation— 
Ejectment. 


Case No. 804 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 21st September 1872, modifying a 
decision of the Sudder Moonsiff of that 
district, dated the 5th June 1872. 


Lullit Paurey (Plaintiff) Appellant, 
` versus 
Rajgee: Sahoo (Defendant) Respondent. 
Mr, M. L. Sandel for Appellaut. 


Baboo Boodh Sen Singh for Respondent. 


Where a lessee made default in payment of rent vnd 
the lessor under the terms of a zur-i-peshgee lense Duu 
the right to take seer possession, but nevertheless » icd 
to have the lease cancelled without pravivg to have the 
defendant ejected, bia omission to sue for ejectment wa> 
held not to deprive him of the mght to have the lease 
cancelled, even though he had in his hand zur-1-pe-b4.° 
money of the defendant which exceeded the rent dve 
and decreed, but which was not payable until the last 
yea1 of the lease, 


Phear, J—Bors the Courts below have 
found as a fuct that the defendant wus bound 


to pay to the plaintif cci tain arieara of reut; 
8 
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that, in other words, ho has made default 
in the Bayment of his rent ; and that being 
s0, it seems to be very clear of the terms 
of the Jease that the plaintiff has a right to 
determine the lense. He has a right to 
take seer possession, and for that purpose 
he has a right to put om end to the lease, 
He has asked in this suit to have the lense 
cancelled ; and it is made a matter of com- 
plaint sgainst him that he has not further 
asked to have the defendant ejected. His 
omitting to usk that the defendant be ejected 
does not deprive him of the right to have 
the lease cancelled. It appears to us, there- 
fore, that the Subordinate Judge was 
“wrong in not giving u decree in favor of 
the plaintiff to the effect that the lease be 
cancelled. He seems to have thought that 
inasmuch as the plaintiff had in his band 
money of the defendant which considerably 
exceeded the amount of the arrears decreed, 
therefore it was useless to decree the can- 
celment of the lense, because under Section 
52 Act VIII of 1869 (B.C.), the payment of 
arrears would be effected at once by the 
application of the deposit money to this object, 
and the cancelment would be simply of no 
effect.- Bat that is not so, because the plaint- 
iff ie entitled by the terms of the lease to 
hold the wholo of the zur-i-peshgee money 
in his hand until the last year, -and therefore, 
until the last year, the defendant is bound 
to pay the current amount of rent which 
accrues due, quite irrespective of the money 
which is in tho plaintiffs hands. 

We are, therefore, of opinion that the 
decree of the Lower Appellate Court must 
be varied, snd instead of it, it must be 
decreed that the defendant do pay to the 
plaintiff the arrenrs of rent found due, with 
costs and interest thereon at 6 per cent. per 
annum. And further, it must be decreed and 
directed that the lenge be cancelled. 

Bat we will add, though it is unnecessary 
to make this a part of the Court’s order, 
that in the event of the defendant paying 
the arrears of rent within 15 days of the 
decree, and so saving the lense under the 
provisions of Section 52, the deposit money 
will of course remain in the hands of the 
plaintiff, and be liable to be applied in the 
last year of the term, at the request of the 
defendant, to tho payment of the rent. But 
in the event of the defendant not paying the 
arrears within 15 days, that is, ia the event 
of the decrece for cancelment taking effect, 
then ingsmuch as the amount of money 
belonging 10 tho defendant which is in the 


hands of the plaintiff exceeds the amount 
e 


decreed to be paid by the defendant to the 
plaintiff, the plaintiff will have to pay over 
the difference to the defendant, or will, be 
liable to be sued for it. 

The appellant will have costs in all the 
Courts. 


The 17th December 1873. 
Present: 
The Hon'ble J. B. Phear 
Morris, Judges. 
Assault - Defamahon— Damages. 
Case No. 497 of 1878. 

Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 2nd 
December 1872, reversing a decision of 
the Moonsiff of Sasseerum, dated the 
30th July 1872. 7 


Mohendio Nath Ghose (Plaintiff) Appellant, 


nd G. G. 


versus 
Mr. Morton (Defendant) Respondent. 


Baboo Anund Chunder Ghosal for 
Appellant. 


No one for Respondent. 


An nction for damages on account of 
assault and defamation of character, ought not to be dis- 
missed because of the absence of the plaintaff; but if 
such absence renders it difficult for the Comt to assess 
the damages, the Cowt 18 justified in giving less dam- 
ages than 1t might otherwise give. 


Phear, J.—W think on the state of 
facts which has been found by the Lower 
Appellate Court that the plaintiff was in 
law entitled to the award of some damages. 
The Judge has found that the defendant 
committed against the plaintiff two gross 
and unprovoked wrongs. He threatened to 


assault him without any cause or justification ;. 


and he also publicly defamed his character. 
For either of these wrongs, and therefore 
for both of them, the plaintiff is entitled to 
obtain damages from the defendant. We 
therefore think that the Lower Appellate 
Court was wrong iu dismissing the plaintiff's 
suit. The Court ought to have proceeded 
upon this finding of fact to assess the amount 
of damages which the defendant should pay 
to the plaintiff. At the same time, no doubt, 
if the absence of the plaintiffs testimony 
placed the Court in difficulty with regard 
to the assessment of damnges, the Court 
would have been quite justified in giving less 
damages on thnt accorfnt than it otherwise 
might have given. 
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In o case of this kind, the plaintiff was 
‘almost bound to come into Court to establish 
the wrong that he complained of, and also to 
give the Court the best opportunity of 
determining and judging the extent of damage 
which be had incurred. His absence, how- 
ever, ought not of necessity to debar him 
from all remedy. 

We reverse the decision of the Lower 
Appellate Court, and remand the case in order 
that the Judge mny assess the damages due 
fiom the defendant to the plaintiff, having 
regard to the circumatances under which the 
wrong was committed and the social status 
of the plaintiff. 

The defendant must pay the plaintiffs 
costs in this Court, which we assess at 
twenty-five rupees, 





The 17th December 1878. 


Present: 


The How’ble J. B. Phear and G. G. Morris, 
Judges. 


” Ejectment—Added Defendunts—Issues. 
Case No. 429 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 27th November 1872, reversing 
a decree of the Moonsiff of that district. 
dated the 31st July 1872. 


Kartick Nath Parray and others (Plaintiff) 
Appellants, 


VETEUS 


Chummun Roy and others (Defendants) 
Respondents. 
Baboo Romesh Chunder Matter for 
Appellants. 


Baboos Gopeenath Mookerjee and Luckhgg | 
Churn Bose for Respondents. | | 


In a suit for cjectment against C, certain parties wac ' 
added to the 1ecord who could not possibly be affected ! 
by any decision against C. ‘The Lower Appellate Cout 
arrived at the conclusion that C was not in possession, 
but that the added defendants were his tenants: 

HELD, that the smglo question was whether C was 
wiongly keeping plaintiffs out of possession, and that 
there had not been a fair and complete trial as between 
plaintifis and the added defendants as to any question 
of tenancy. The smt waseaccoidingly dismissed with- 
ont prejudice to auy other suit which plaintiffs might 
bring agazmast the latter. 


° 

Phear, J—Tuis is oue of those case» 
unfortanately far too numerous, in which tl. 
first Court*has done very much to embara s 
the parties, and to produce complexity v 
the matter which is to be tried, by adding 
parties defendant in the suit without havin: 
good cause for so doing. 

The plaintiffs brought thid suit soeking 11 
eject one Chummun Roy from the posses- 
sion of certain land. The persons who wet: 
added to the record by the first Comi coull 
uot possibly be affected by the result of uu’ 
decisiòn which coyld be passed im ting suri 
against Chummun Roy. The single que - 
tion which had to be tried: was whethe z 
Chummun Roy was wrongly keeping th: 
plaintiffs out of possession of their land; ii 
he was, the decree would go against him ; if 
he was not, the suit would be dismissed 
In either case, the persons whom tho firs. 
Court bad thought right ta put upon th: 
record would have been allogether unaflecte: 
by the decree. The Lower Appellate Cour 
has arrived at the conclusiou that Chummu: 
Roy is not in possession of the lands fo 
which the plaintiffs suc. Is bas furthe 
arrived at the conclusion that the addec 
defendants are in possession of the lands a 
tenants of the plaintiffs. Now, by tho natm - 
of the suit, there has clearly not beer 
fair and complete trial as between the plain’ 
ifs and the added defendants of any qr 
tion as to tenancy. The plaintiffs did no 
seek to get a decree ngainst these adil 
defendants ; they sought to recover posscs=:o' 
of the land fiom Chummun Roy solely 
Under these circumstanecs it appears tov 
plain that the suit ought to have been eus 
missed,—dismissed as against Chummun Roy 
because the plaintiffs had failed to establ ' 
a cause of suit against him: and as ngano. 
the other parties, becauso they never ouch! 
to have been put upon the record, and ther 
has not been in truth any matter really tried 
between the plaintiffs and those added pai- 
ties. In saying this, we think tha, n 
regards these added parties,” the dismissal ol 
the suit should be without prejudice to iny 
other suit which the plaintifs may be 
advised to bring against them with regu to 
possession of the land. 

We dismiss the appeal, simply varying the 
order of the Lower Appellate Court by sav- 
ing that the dismissal of the suit must he 
without prejudice to any suit which the 
plaintiffs may be advised to bring agninst tho 
added defendants. * è 

We think that ench pmiy must bear his 
own costs in this Court. 
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a The 17th December 1873. 
Present: 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Act XIV of 1859 s. 15—Possessory Action— 
Onus Probandi. 


Case No. 494 of 1873. 


"Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 5th 
December 1872, reversing a decision of 
the Moonsiff of Maldah, dated the 30th 
April 1872.° 


Jhoomuck Lall Shaha (Plaintiff) Appellant,. 


versus 


James Burrell (Defendant) Respondent. 
Baboo Rajendro Nath Bose for Appellant. 


The Advocate-General for Respondent. 


A party failing in a possessory action under Act 
XIV~- of 1859 s. 15 is bound to prove his title, even 
though he may have been in possession for three or 
four years previously, 


Glover, J—THERE is no ground for' this 
special appeal. The plaintiff having failed 
in a possessory action under Section 16 
Act XIV of 1859, was of course bound to 
prove his title which ho alleges he derived 
by gift from Nowrungo Monee, who was one 
of the purchasers at the auction-sale. The 
Judge has found distinctly on this part of 
the case that the plaintiff has not proved 
the gift either by documentary or by oral 
evidence. The special appellant contends 
that as he was in possession for three or 
four yeurs, the defendant was bound to prove 
his title. This is clearly a mistake; the 
position in which the plaintiff is placed by 
losing the possessory action throws upon him 
the onus of proving his tule, The special 
appeal will be dismissed with costs, 





The 18th December 1878. 


Present : 


The Hon’ble W. Ainslie and G. G. Morris, 
Judges. . 


Special Appeal—Remand—Jurisdiction of High 
Court. 


Case No. 261 of 1873. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 6th 
+ Septeniber 1872, modifying a decision of 
the Subordinate Judge of that district, 
dated the 10th July 1872. i 


Lalla Ram Lall and another (Plaintiff) 
Appellant, 


versus 


Mohurput Roy and others (Defendants) 
Respondents. 


Mr. C. Gregory for Appellant. 


Moonshee Mahomed Yusoof for 
Respondents. 


erred as to the only question of fact they had to try, 
the High Court felt itself obliged to remand the case 
for a proper finding. 


Ainslie, J—Tue suit in this case appears 
to have been misundgretood by both the 
Courts below. The only questiou they bad 
to try was whether Dwaika Siugh professed 
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esBeing debarred, in special appeal, from entering into / 
the merits of a case in which the Lower Courts had Í 
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to pledge to the Collector on the 80th 
January 1866 a share larger than that which 
he actually held on that date. Ifhe did 80, 
there can be no doubt that, on the sale which 
followed under that security-bond, the entire 
interest that he might hold in Mouza Moor 
passed to the purchaser. This view of the 
case was pressed upon the Lower Appellate 
Court, but unfortunately the Judge seems to 
have thought that it was a variation from 
the plaint. 

The plaint has been read to us, and we 
think that it is perfectly clear and distinct ; 
in fast, it seems to be admitted by both sides 
that there was originally an estate called 
Mouzah Moor ; that there was a partition 
effected of this estate, under which a 34-anna 
share became a separate estate under a 
separate number on the towjee; and that 
there has beeu a second partition of that 33, 
anna share, by which 1] annas 1 pie and a 
fraction was assigned to other parties, aud 
4 annas 10 pie and a fraction became the 
separate property of Dwarka Singh and 
certain co-sharers with whom we ate not 
concerned. 

Then again, it seems to be admitted by 
both parties that Dwarka Singh’s interest 
in this estate which was carved out by the 
second butwarrah, and which is numbered on 
the record 4306,—it is admitted that Dwarka 
Singh’s interest in this was only 5 annuas, 
But it does not at all follow that this 5 annas 
was all that he professed to pledge to the 
Collector by the bond of the 30th January. 
If we were at liberty to decide on the facts, 
we should have had no difficulty in giving 
judgment in this case ; but in special appeal 
we are deburred from entering into the merits, 
and we are obliged to send this case down to 
the Judge of the Lower Appellate Court in 
order that a proper finding should be come 
to on the point indicated above, namely, 
whether Dwarka Singh, by the security-boud 
of the 80th January 1866, professed to deal 
with any larger property than what was 
assigued to him subsequently in the second 
buswarrah, or, in other words, that there.way 
‘be uo mistake whether on the 30th January 
‘1865 he professed to pledge a 4 nunas share 
of mehal No. 8651. 

If it is found that Dwarka Singh pledged ' 
not only all that he rightly was entitled to 
but something more, it ia quite clear that he 
could not be free at a subsequent date to 
deal with any part of the property belonging 
to him, 

The case is remanded to the Lower Appel- 
late Court. Costa to follow the result. 


The 18th December 1873, 


Present: 
The Hon'ble J. B. Phear, Judge. 


Aot VIII (B.C.) of 1869 ss. 28 & 27—Con- 
struction— Limitation, 


Case No. 1561 of 1873, 


Special Appeal from a decision passed by the 
Additional Judge of Backergunge, dated 
the 2nd May 1878, affirming a decision 
of the Moonsiff of Madareepore, duted 
the 19th August 1872. - ° 


Nistarinee (Plaintiff) Appellant, 
versus 


Kalee Pershad Doss Chowdhry and others 
(Defendants) Respondents. 


Baboos Mohesh Chunder Chowdhry snd 
Bhyrub Chunder Banerjee for Appellant. 


Baboo Grija Sunkur Mozoomdar for 
Respondents. 


Following a Full Bench decision (VII W. R., p. 186) 
as to the proper interpretation of Act X of 1859 8. 23, 
it was held that the same words m Act VIII (B.C.) of 
1869 s. 27, described only poasessory actions against 
persons entitled to receive rent, and not suits setting out 
title and seeking to have right declared ‘and possession 
gren in pursuance thereof, and that consequently the 

itation prescribed by s 27 apphes only to simple 
cases of possessory action, 


Iris not disputed by the learned pleader 
who has appeared on behalf of tho 
respondent, that the words “all suits to 
“recover the occupancy of any land, farm, or 
“tenure from whieh a ryot, farmer, or tenant 
“has been illegally ejected by the person 
“entitled to receive rent for the same,” which 
appear in Section 27 of Act VIII of 1869 of 
the Bengal Oode, bear the same meaning as 
the same words did bear or were interpreted 
to bear in Section 28 of Act X of 1859 ; and 
those words were interpreted by n Fall 
Bench decision, which is reported in VIL 
Weekly Reporter, page 186, to describe only 
possessory actions brought against persons 
entitled to receive rent, uid not to describe 
or include suits in which thé plaintiff sets 
out his title and seeks to have his right 
declared and possession given him in pur- 
suance of that title; that is to say, suits in 
which no question arises between the*parties 
excepting the question whether the plaintiff, 
wha at the time of ejecunent was admittedly 
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the genant of the defendant, was legally or 
illegally ejected by the defendant when the 
defendant turned him out. 
1859, if any other question than this arose 
between the parties in the Collector’s Court, 
the Collector had no power to try it. This 
being 80, it is plain that the limitation of one 
year which is prescribed by Section 27 Act 
VIII of 1869 (B.C.), applies only to simple 
cases of possessory action which fall within 
the definition of the Full Bench just referred 
to. Now, in the present case the plaintiff sot 
out his title, stated that he had beer in posses- 
sign by virtue of that title, and that while he 
was in posséssion he hnd been illegally ousted 
by the defendant. The defendant not only 
denied the illegal ousting, but he, as it seems, 
denied the allegations of The plaintiffs title ; 


aud in the Court of first instance issues of 


title were distinctly raised. This being the 
case, it seems to me quite plain that the 
present suitis not a suit belonging to the 
class which is defined in the words I have 
quoted from Section 27 Act vill of 1869 
(B.C.), and consequently that it is not barred 

the limitation of. one year which is 
prereribed in that Section. In my opinion the 
Judge’s decision is founded on an erroneous 
view of the law of limitation, and I think 
therefore the decree of the Lower Appellate 
Court must be reversed and the case remanded 
for trial upon its merits. The costs will 


abide the event. 


The 18th December 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Ancestral Eslate—Relinguishment by Widow— 


Swé by Reve szoners. 
Case No. 210 of 1873. 
Special Appeal from a decision passed by 
the Deputy Commissioner of Kamroop, 
dated the 30th November ye affirming 
a decision of the Assistant Commissioner 
of Gowhalty, dated the 81st July 1872. 
Damoodur Surmah and others (Plaintiffs) 
Appellants, 


versus 


Mohee Kant Surmah and others (Defendants) 
Respondents. 


Baboo Obhoy Churn Bose for Appellants. 


e No one for Respondents. 


i i P üg 
mit for n declaration, that plaintifis were 
E heirs of one G T, decewsed, and that the 
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act of G T's widow in relmquishing certain land was not 
binding on them, the defen 
of the jote resigned by the widow, claimed to be the 


t, who had taken possession 
referential heir. The first Court dismissed the suit, 


olding that plaintaffs could not sue during the widow’s 
Tho Lower Appellate Court dismissed the 


The High Court remanded the cage, with a view to its 


being found who was the reveisionary heir. If the 
Court should find that the plaintiffs were the heirs, 1t 
would then have to flnd whether the act of the widow was 


binding on them. If it found that the act was not 


a it should give them a declaratory decree to that 
ect, 


Kemp, J-—Tuis suit was brought by the 
plaintiffs, special appellants before us, for a 
declaration that they are the reversionary 


heirs of one Gopeenath Surmah, deceased, 
and that the act of the widow of the said 


Gopeevath Surmah—in relinquishing. the 
land—is not binding upon them. Itis admit- 
ted that the widow is alive, and the suit is 


brought to have it declared, as already stated, 


that her act is not binding upon the plaint- 
iffs, the alleged reversioners.. The defendant 
who, it appears, on the resignation of the 
widow of Gopeenath, took possession of the 


jote in dispute, now challenges the plaintifl’s 


title, and says that he is the preferential heir 
of Gopcennth 

The first Court, holding that the widow 
being still alive the plaintiffs as reversioners 
cannot sue during her lifetime, has dismissed 
the suit. y 
* The second Court has not tried the issue 
which arises between the parties, namely, 
who is the preferential hei: of Gopeenath, but 
has dismissed tbe plaintiffs suit and their 
appeal in a very summary manner. The 
Deputy Commissioner says that “the present 
“occupants can resign the land whenever 
“they find it convenient to do so, and that 
“with such relinquishment all tenant right 
“and title thereto is extinguished, winch alone 
“shows the absurdity of the plaintiffs setting 
“up any claim to it on the ground of a future 
“right of succession on the death of the exist- 
“ing teuant.” Now, this is not the case either 
of the pluntiffs or defendant, and it is not the 


heir of Gopeenath, whether the plaintiffs ov 
the defendant. Ifthe Court finds that the 
plaintiffs are the 1eversionary heirs, it will 
then have to find whether the act of the 


‘widow in relinquishing the land is binding 


upou the plaintiffs ; and if it finds that it is 
not binding, the Court ought to give the 
plaintiffs n declaratory decree to that effect, 
Costs to follow the result. 


issue raised in the Court of first instance, | 
The case is, therefore, remanded for the’ 
Court to fiud clearly svho is the reversionary ' 
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` The 18th December 1873. although the lense expired in the year 1272 
i Pr yet the plaintiff received the rents frof the 
esent: , defendant for*1273 and 1274, and that he 
The Hon’ble W. Ainslie and G. G. Morris, | also sued him for enhanced rent for the fol- 
Judges. lowing years 1275 nnd 1276. 


Ejectment — Right of Occupancy — Consent. 
Case No. 518 of 1878. 


Special Appeal from a decsion passed by ; 
the first ‘Subordinate Judge of Bhaugul- 
pore, dated the 13th December 1872, 
affirming a decision of the Moonsiff of 
Bullia, dated the 25th September 1872. 


Baboo Huree Pershad (Plaintiff) Appellant, 
versus 
Kanhya Lall (Defendant) Respondent. 
Baboo Kalee Kishen Sen for Appellant. 


Baboos Debendro Naram Bose aud 
Rajendro Nath Bose fo: Respondent. 


Jn a sut by a lessor for cjectment, where the lessee 
pleaded that although the term of hia lease had come 
to an end some years back, plaintiff had continued 
to treat him asa tenant, and that he (defendant) had 
planted trees on the land with the knowledge and consent 
of the plaintiff : 

HELD, that a binding consent could not be inferied 
from the mere fact of plaintiff having allowed a year or 
two to expne before he made up lus mind m what 
manner he would deal with defendant, and that his 
asking after that fora higher rent did uot imply any- 
thmg like ratification of the defendant's act in planting 
the trees, 



































Ainslie, J —Tue plaintiff in this suit seeks 
‘to eject the defendant on the expiry of & 
Jease fora term. The defendant replies that 
although the term of the lense came to an 
eud some years back, the plaintiff had con- 
tinued to treat him as a tenant, and that he 
had planted trees upon the land with the 
knowledge and consent of the plaintiff; ond 
by that consent, and local custom combined, 
he had acquired an absolute right to hold the 
land as against the plaintiff. 

Both the Lower Courts have concurred 
in dismissing the plaintiff’s suit. There has 
been some difference of opinion between 
them as to the nature of the lease which was 
granted by the plaintiff to the defendant ; and 

yer this point the judgment of the second 
aie ig in plaintifs favor. But that 
Court bas comé to the conclusiou that the 
defendant' had planted the trees with “ the 
‘knowledge, information, and consent of the 
plaintiff,” and that he is no longer a tenant- 
at-will, It is this part of the judgment 
which has been specially sought out for 
attack. And itis said that this finding is not 
warranted by any part of the evidence 
referred to by the Subdrdinate Judge. The 
Subordinate Jadge relies upon the fact that 


e ` 


He says :—“ This silence of the plaintiff for 
“a period of four years after the expiration 
“of the term of the lease, nnd his simp'y 
“ demanding the enhancement of the rent. go 
“to prove that the plaintiff was not averse 
“to the planting of the trees, His displea- 
“gure in respect of planting of the tievs 
“commenced only from the time when hi» 
“ demand for enhancement was disallowed, and 
“ after that he preferred a claim- for obtaħ- 
“ing possession of the land in dispute.” 

We think that these are not sufficient 
grounds on which to found such a consent 
as would prevent the plaintiff from institut- 
ing this suit. The Subordivate Judge, no I 
understand him, found “ knowledge, inform- 
ution, and consent” previous to tho plu.t- 
ing, and not ratification subsequent thereto. 

But on this judgment there is nothing to 
show that there was anything like a p:e- 
ceding consent; and that there was any- 
thing like a ratification surely, cannot bo 
inferred from the facts that the plaintiff consi- 
dered himself entitled to ask for a higher 
rate of rent, and that in default of tue 
defendant consenting to give thut higher reat, 
and on failure to obtain a decree for such 
higher rent, he had recourse to the Collector 
to eject the defendant summarily. So also the 
receiving of the rents for the years 1273 
and 1274 may show, as the Judge says, tl ut 
he “was not averse to the plauting of the 
trees.” This is avery different thing fiom 
giving express permission. He might be 
content that the trees should be plauted pio- 
vided that he obtained something in consi- 
deration of his allowing the defendant ro to 
deal with the land. Aud the mere faci of 
his allowing a vear or two to expire before 
he made up bis mind in what manner he 
would deal with the defendant, does not prove 
the giving of a consent by which he must 
be bound. 

Jt has been pointed out by the respondent 
that there is other evidence on the record 
besides snésevidence which has been reforied 
to by the QYbordinate Judge. If it could ba 
shown, thifithe judgment of the Subordinate 
Judge was founded partly upon the evidenco 
referred to, and partly ufo he evidence not 
specially referred to, and that one portion of 
the evidence might? be struck out without 
materially affecting the judgment as a Whole, 
we might have been in a position to dismiss 
s 
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thig appeal. But certainly notbing of that |. 


kind® has been shown. The Subordinate 
Judge has stated certain’ grounds ngs the 
grounds upon which he relies. As to the 
other evidence in the case, we find that, on 
the only point in respect of which he has 
dealt with it, he has differed from the Court 
below ; and therefore we cannot import into 
this judgment a concurrence with that Court 
in respect of any part of tbe evidence when 
that concurrence is not distinctly stated by 
the Subordinate Judge. 

We think that the case must go back to 
the Subordinate Judge that he may come to 
a ĉlear finding, independently of the matter 
which has been wrongly used as evidence in 
this case, as to whether the defendant has, by 
the consent of the plaintiff or otherwise, 
acquired a right to hold this land in perpe- 
tuity, or, at any rate, 80 long as the trees shall 
continue upon it, ie., the trees upon the 
planting of which he now claims that right. 

Costs will follow the result. 

Morris, J.—I concur. 





The 19th December 1873. 


Present: 


The Hon'ble J. B, Phear and G. G. Morris, 


Judges. 
Act VILI of 1869 s. 246—Jurrsdiction. 


In the matter of 
Gopee Lall Pandey, Petitioner, 


versus 
Lekhraj Roy (Decree-holder) Opposite Party. 


Mr. T. D. Ingram and Baboo Bharut Chun- 
der Dutt for Petitioner. 


The Advocate-General and Baboo Grish 
Chunder Ghose for Opposite Party. 
On an application being madt toa Court which is 


harged with the execution of a decree, under the pro- 
vions of Act VIII of 1859 s. 246, the only ques- 


` 


tion to be determined is whether or not the judgment- 
debtor was in possession of the property at the time 
when the attachment was made, 

Phear, J.—Inx this matter a question of 
very great importance has been biought be- 
fore us by the learned Counsel Mr. Ingram. 
But we are of opinion, after cousidera- 
tion, that we cannot determine it upon the 
hearing of this rule. We can only enquire 
whether the Subordinate Judge, in making 
the order which is complained of, acted within 
his jurisdiction or not; and we cannot 
entertain any question as to the merits of 
his opinion, so far as he has given the opinion, 
in the proper exercise of a jurisdiction which 
belongs, to him, ° 
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Since the rule was heard, we have had the 
judgment of the Subordinate Judge trans- 
lated, and we think, upon the whole, that the 
Judgé has distinctly expressed his conclusion 
as a finding of fact that the original attach- 
ment, which was put upon the property in 
1863, had been subsisting up to, and was 
subsisting at, the time when the application 
for sale was made. It was plainly competent 
to the Subordinate Judge in this matter to 
come toa finding of fact upon that point, 
and we cannot now entertain any question as 
to its correctness. We should not be able, if 
we did, to pass a binding decision upomit as 
between the parties. It is true that the 
Subordinate Judge, after having arrived at 
the conclusion and expressed it that “the 
attachment, upon the footing of which he 
was about to order the sale, was an attach- 
ment placed upon the property so long ago 
as 18638, did not in express words state any- 
thing with regard to the possession of that 
property by the judgment-debtor in 1863 at 
the time when the attachment was made, as 
he, no doubt, ought to have done under the 
provisions of Section 246 ; because it is very 
clear that on an objection being made to a 
Court which is charged with the execution 
of a decree, under the provisious of that 
Section, the question which the Court has to 
consider and determine is whether or not the 
judgment-debtor or some one on his behalf 
was in possession of the property at the 
time when the nttachment was made, that is, 
the attachment upon which the order for sale 
is sought. But, although the Subordinate 
Judge has not expressly directed his atten- 
tion to the question as 10 who was in posses- 
sion of the property when the attachment 
was put on it in 1868, we think that he has 
in substance assumed that at that time it was 
in the possession of the judgment-debtor. 
And further, that, in truth, there was no 
controversy between the parties upon that 
point. 

Unfortunately, the Subordinate Judge has 
spoken of the possession of the present peti- 
tioner at the time when the present enquiry 
was made, and while he says that that 
possession was not a possession on bebalf of 
the, judgment-debtor, he goes on to express 


`, 


the opiuion that it was valueless as a founda- - 


tion for the objection made before him, 
hecause it had been obtained by virtue of, 
nnd in pursuance to. a sale which was void 
under the provisions of Section 240 of the 
Civil Procedure Code. Now we think that 
this was n matter which, under the circum- 


į stances of the case, the Subordinate Judge 


\ 


1874.] Crotl 


THE Aero REPORTER. 


Rulings. 57 








ought not to have attended to at all. ' As 
has already been mentioned, the only ques- 
tion he was concerned with was the question 
as to who was in the possession of the 
property at the time when the attachment 
was put upon it,—the attachment which he 
supposed to be the attachment upon which 
the sale was sought. 

We think then, on the whole, that seeing 
that the Subordinate Judge has expressed 
his opinion that the attachment of 1863 was 
in force, and has assumed without any con- 
troversy between the parties that the posses- 
sion of the property at the time when the 
attachment was put upon it was actually in 
the hands of the judgment-debtor, the order 
which he has made in this case was an order 
made within the proper limits of his juris- 
diction, and therefore that we ought not to 
disturb it. 

We express no opinion whatever upon the 
very important question which the Subordi- 
nate Judge in his judgment seems almost 
exclusively to have directed his attention 
to, and which, no doubt, will soouer or later 
have to be judicially tried and determined 
between the parties. We thiuk that that 
question must be raised in a regular suit 
instituted for the purpose, and cannot be 
determined by us on this application. 

Accordingly, we think that the rule must 
be discharged with costs, which we assess at 
one goldmobur, 





The 28th November 1878. 
Present: f 
The Hon’bie F. B. Kemp and W. Ainslie, 
Judges. 
Res-judicata—Splitting of Causes —Act VIII of 
1859 ss. 2 & T— Construction of 8. 372. 
Case No. 1542 of 1872. 

Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 6th 
August 1872, reversing a décision of the 
Moonsiff of Raojan, dated the 23rd 
September 1871. “` 

Ram Chunder Ghowdhry (Plaintiff) 
Appellant, 


i 
VETSUS 


Kashee Mohun (Defendant) Respondent. 
Mr. C. Gregory and Baboo Debendro 
Narain Bose for Appellant. 

Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Respondent. 


B sold to J a turuf of which 84 kanees were subse- 
quently attached on a decree obtamed by M. After 
s . (J 





e 
objecting unsuccessfully to the attachment, J brought a 


"sut against the auction-purchaser, joining B as a 


defendant, to have it declared that the 3} kanees 
belonged to himself; but failed on the ground that he 
was holding it benamee for B. Subsequently, the 
anction-puichaser bought from B the rest of the talook 
and sued her for possession. J got himgelf entered as a 
defendant under Act VIII of 1859 s. 78: 


HELD, that there was no identity between the subjects 
of the two guits and J’s former suit, for all that he was 
then entitled to sue for on the cause of action that he 
had on the attachment did not deprive him of his mght 
to a fresh and independent judgment in the present caso. 


e 
Haxp, that the former judgment did not operate ns an 
adjudication of the cause in the latter suit; and, if evı- 
dence, it was not conclusive evidence or binding on the 
Judge. 


The word “may” in Act VIII of 1859 s, 372 does 
not imply by some possibility, but means may not 
smprobably. 


Ainslie, J—Tue frst question we have 
to deal with in this special appeal is whethor 
the matter under enquiry was res adjudicata. 
Clearly it does not come within the terms of 
Section 2 of Act VIII of 1859; but what 
we have to consider is whether the former 
judgment pleaded by the appellant is to be 
treated ag conclusive evidence in the present 
suit. 


In 1226 Muggee, Mussamnt Budeeoonnissa 
sold a certain property, Turuf Mahomed 
Shureef, to Jan Ali. Subsequently, there 
was an attachment of 34 kanees within this 
turuf on a decree obtained by Bhoobun 
Mohun. dan Ali objected to the attachment 
and sale, but hig objection was over-ruled. 
He then brought a suit against the auction- 
purchaser to have it declared that the 34 
kanees ,sold as the right of Budeeoonnissn 
really belonged to himself. Budeeoonnissa 
was joined as a defendant in that suit, 
though in fact she had no part in the act 
which gave a cause of action to the plaintiff, 
namely, the attachment and sale of the 3} 
kanees. Jan Ali eventually failed in that 
suit on the ground that he was only holding 
benamee for Budeeoonnissa. Subsequently, 
Ram Chunder, the auction-purchaser, bought 
up from Budeeoonnissa the rest of the 
talook and brought this suit against her 
for possession, not making Jan Ali a party. 
Jan Ali came in and got himself enjpred on 
the record ns a defendant under Section 73. 
The cause of action in the prear suit is 
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nondelivery of possession to the plaintiff by 
his vendor. 
could have accrued to the prdsent plaintiff, 
and nothing touching the subject-matter of 
this suit could be determined as between the 
present plaintiff and Jan Ali at the date of 
the former decree, inasmuch as the plaintitf 
had theu equired no rights whatever, 
except in respect of 34 kanees of land; but 
itis said that he stands iu the place of 
Budeeoounissa who was a party to the 
former suit. Asa matter of fact, there was 
no dispute at that time, as far as we know 
on the record of this case, between Jan Ali 
and Budeeocounissa in respect of the subject 
of the present suit. There is no identity 
between the subjects of the two suits; the 
34 kanees covered by the former decree have 
been excluded from the present claim ; there 
is no ground for a claim, and in fact there 
was no claim in the former suit for adjudica- 
tion of title in respect of the entire turuf 
(although, for the purposes of that suit, it was 
necessary for the Court to consider the ques- 
‘tion whether Jan Ali’s purchase was real 
or benamee), and the determination of the 
point in that suit is not conclusive for any 
other purpose. This is not a case in which 
a party, plaintiff or defendant, has split his 
claim or his defence, and is asking on the 
part reserved to get a fresh hearing. Jan 
Ali sued for all that he was then entitled to 
sue for on the cause of action that be had on 
the attachment and sale, and it is not to be 
attributed to him as an error or misconduct 
that he did not raise the question as to the 
entire turuf, for he was in possession of all 
except the 3$ kanees ; and if it so happens 
that the form that the litigation has taken 
gives him an opportunity to be heard again 
in the same matter, there being no such 
contrivance on his part to secure this oppor- 
tunity as might bring him within the reach 
of the rules of procedure which provide 
against the splitting of claims, he cannot be 
deprived of his right to a fresh and independ- 
ent judgment in the present case. There 
was, indeed, an order passed in that suit 
directing Jan Ali to put in stamps in pro- 
portion to the value of the entire turaf, and 
he appears to have complied with that order; 
but whatever he may have done under the 
directions of the Court, did not change his 
cause of action. ‘The cause of action in a 
suit does not consist merely in the existence 
of aright; there must also be an invasion of 
that right by the party’ against whom the 
assistance of the Court is invoked. 

The respondent has cited ¢ases in the 8th 
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Weekly Reporter and in the 19th Weekly ” 


Reporter; the latter is a Full Bench judgmert, 
which will be found reported at page 322 of 
that Volume. Mr. Gregory, for the appellant, 
objects to the authority of that judgment on 
the ground that the matter there was special, 
the first judgment in that case being that of 
a Court of limited jurisdiction. We there- 
fore prefer to go back to a pnssage which 
occurs in the 5th Weekly Reporter, Act X 
Rulings, page 5, in which Mr. Justice Morgan 
cites the authority of Vice-Chancellor Knight 
Bruce, pref sing his quotation as follows :— 
“The rul, coucerning the extent of the 
“operation of a judgment in precluding fresh 
“litigation is thus laid down by great 
“authority.” The rule in the quotation which 
follows seems to us to be conclusive in this 
case. Itis ns follows: ‘It is, I think, tobe 
“collected that the rule agninst re-agitating 
“matter adjudicated is subject generally to 
“this restriction that—however essential the 
“establishment of particular facts may be 
“to the soundness of a judicial decision; 
“however it may proceed on them as 
“established; and however binding and 
“conclusive the decision may, as to its 
“immediate and direct object, be, those facts 
“are not all necessarily established con- 
“clusively between the parties, and that 
“either may again litigate them for nny 
“other purpose as to which they may come 
“in question: provided the immediate 
“subject of the decision be not attempted to 
“be withdrawn from its operation, so as to 
“defeat its direct object. This limitation of 
“tho rule appears to me, generally speaking, 
“to be consistent with reason and con- 
“venience and not opposed to authority.” 
If, then, the former judgment does not operate 
ag an adjudication, it is hardly worth while 
to enquire whether it is even evidence, If 
it is evidence, and the Judge below notes 
“that it has been admitted as such by the 
‘first Court, and the weight to be attached 
“to it still requires to be considered,” it was 
not conclusive evidence: aud taking it as 


matter to be considered by, but not binding - 


on the Judge, we cannot say that he was 
wrong in law in attaching very little weight 
to it. 

~ The next objection is that the Judge has 
only determined the genuineness of Jan Ali’s 
bill of sale which is not denied, and that he 
did not consider its operation. This is a 
mere piece of verbal criticism; for, although 
the Judge only used the word genuine, it is 
quite evident from the context that he means 
genuine and operative, for he goes on fa 
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discuss the question of its character and 
finds that it effected a bond fide transfer of 
possession. Then it is said that the Judge 
did not direct his mind to the points which 
are the real tests of the bona fides of a 
transaction as to which a question is raised 
whether itis real or benamee, such as the 
source from which the purchase-money was 
derived, the enjoyment of the rents and 
profits, the possession of the title deeds, and 
the mode of dealing with the property before 
and after the alleged transfer ; and that he 
ulso overlooked the possession held by Jan 
Ali as purchaser of the intermediate rights 
of one Atesh Ali. With one of these poiuts, 
namely, the source from which the purchase- 
money was derived, he has certamly not 
dealt, but it has not been shown to us that 
there was any material before him upon 
which the Judge could come to a decision. 
The other points he has considered and 
determined, and it is not open to an appellant 
in special appeal to urge that the decision of 
the Court below is against the weight of the 
evidence. 


Then’ there is another error alleged 
in the reception of what was put forward 
as au admission of Budeeoonnissa in another 
suite Whether there was such an error 
or not, we do not propose to consider. 
It is not every error which warrants a 
remand, We have tobe satisfied, to use the 
language of Section 372 of the Procedure 
Code, that the error is a substantial error 
which may have produced an error or defect 
upon the decision of the case upon the 
merits, I do not think that the word “ may” 
implies may by some possibility, but that 
it means may not improbably. It is for us 
to exercise our discretion in determining 
whether there is such a probability, whether 
there has been a fair and sufficient trial, and 
whether the litigation has reached a stage at 
which it ought to cease or not. In the 
exercise of that discretion, we think that, 
assuming that there is such an error in the 
judgment of the Court below, it is not one 
that we ought to notice, considering the 
many other reasons on which the decree of 
he Lower Appellate Court is based. 


| Under these circumstances, the special 
appeal must be dismissed with costs. 
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The lst December 18738. I 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis S, Jackson, 
Judge. 


Pleadings in Indian Courts — Construction— 
Issues—Jurisdiction—Act XVIL of 1873—~ 
Nawab Nazim of Moorshedabad. 


Case No. 218 of 1872. 


Regular Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 7th June 1872. 


His Highness the Nawab Nazim of Bengal 
(Defendant) Appellant, 


VET EUs 


Amrao Begum and others (Plaintiffs) 
Respondents. 


Baboos Obhoy Churn Bose and Chunder 
Madhub Ghose for Appellant. 


Mr. Pugh and Baboos Nil Madhub Bose 
aud Gunesh Chunder Chunder for Re- 
spondents. 


Pleadings in Indian Courts should not be constiucd 
with the same strictness as they are ın English Courts. 

Paities are not bound by an opinion of the Lower Court 
on a matter not in issue in the same manner as if the 
Judge had decided an issue formally and properly raise 
before him; and when a case comes before the High 
Court on appeal, it should be determined upon the issues 
and grounds 1aiged in the Court below, except where, 
under Act VIII of 1859 a, 854, the Court would consider 
1t right to frame an additional issue i 

Act XVII of 1873 was not intended to deprive the 
Nawab Nazım of Moorshedabad of any right of appeal 
to the High Court whigh he had before ıt was passed. 


Couch, C,.J—TueE plaint states that the 
plaintiffs sued for a declaration of right to 
und recovery of possession of the lands, 
premises, &c., of which the particulars are 
get forth in the schedules annexed thereto, 
and for the mesne profits thereof, and for 
arrears of maintenance charged upon tho 
inheritance of the estates also mentioned in 
the schedule. It then sets forth various 
facts ; that Ameeroonnissa Begum, widow of 
the deceased Nawab Nazim Alijah, died 
intestate, leaving ber surviving her step- 
biother and adopted son Mehdi Ali Khan,aud 
leaving counsiderable immoveable property, 
of which the said Mehdi Ali took immedinte 

į possession ; that the deceased Ameeroonnissn 
' also died possessed of movenble property of 
e 
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congiderable value, of which, as well as of the 
immOveable properties aforementioned, the 
defendant No. 1, the Nawab Nazin of Bengal, 
took forcible possession ; that, on the 22nd 
Magh 1272 B. S., Mehdi Ali died intestate, 
leaving him surviving his two daughters, the 
plaintiffs, his widow, the defendant Azeezoon- 
nissa, and hismother, Fuzluloonnissa Begum, 
who also died intestate, leaving her surviving 
the present plaintiffs as sole heiresses ; that 
the defendant Azeezoonnissa refused to join 
the plaintiffs in the institution of this suit ; 
that the plaintiffs are the owners of the 
properties specified in Schedule C, and, at the 
time of the-death of Ameeroonnissa they 
were in possession thereof; but that after her 
decease they were also dispossessed of the 
same by the defendant aforesaid. It then 
states that the said defendant, on the 25th of 
February 1858, granted to Mehdi Ali Khan 
a sunnud, whereby maintenance at the rate 
of Rs. 600 per mensem was assigned to him 
and his heirs, and charged on the yearly 


Nazim. Then it alleges what was done with 
regard to the expenses of the Mohurrum, and 
that the plaintiffs are entitled to a portion of 
what was given for those expenses, and 


claims as due to the plaintiffs Rs. 85,320 | 


on account of maintenance, and also claims 
the rents and profits of the lands mentioned 
in Schedules A, B, and C. 

Now, in considering what is the efect of 
this plaint, we must bear in mind what has on 
more than one occasion been said by the 
Judicial Committee of the Privy Council, 
that pleadings in Indian-Courts should not 
be construed with the same strictness ns they 
are in English Courts. Allowance must be 
made for what our experience tells us exists 
here, a very inaccurate mode of setting forth 
the claims of persons and the answers or 
defences to them. It would be quite incor- 
rect to look at a plaint in these Courts in the 
same manner as a declaration in au English 
Court, which it seemed we were asked to do. 
Further, the Code of Civil Procedure in 
stating what shall be in the plaint says that 
it shall contain the relief sought for, the 
subject of the claim, the cause of action, and 
when it accrued, and if the cause of action 
accrued beyond the period ordinarily allowed 
by any law for commencing such a suit, the 
ground upon which the exemption from the 
law is claimed. This plaint contains all that ; 
und it also, although in an informal and looge 
way, points to what mfhy have been the 
consideration for the grant of the mninten- 
ance, It does not exjressly suy what tho 

e 





consideration was, but states facts from which 
it-might be inferred that there was a cont 
sideration for the grant of maintenance by 
the sunnud. It is not necessary that the 
consideration, if there was oue, should be 
stated in the grant. There is no law which 
requires that the consideration should appear 
in the instrument, and from the position of 
these parties it certainly was not likely that 
the sunnud would contain a statement of the 


: consideration, Now to see what question was 


raised upon the matter of the consideration, 
we must look at the first of the written 
statements. In no part of it was it said 
that there was vot a consideration for the 
gori ; and no issue was framed in the first 

urt as to what the consideration was. If 
the defendant had desired that the circum- 
stances under which this sunnud was given 
should be enquired into with a view to show 
that there was no consideration for it, and 
that therefore he was not bound to pay the 


‘money, he ought to have raised the question 
rental of the mehala belonging to the Nawab , 
required to go fully into nll the circumstances, 


in such a way that the plaintiffs would be 


and to show, if they could, that there was a, 
consideration which made it just that the pay- 
ment of the maintenance should be enforced. 
That was not done, and it would, we think, 
be most unjust if this Court, when the case 
comes before it in regular appeal, were to 
give effect to an expression of opinion by 
the Lower Court, not upon an issue raising the 
question, but upon one which had little or 
nothing to do with that question, an issue of 
law. The finding of the Lower Court upon 
an issue before it is material, bat if the 
Judge goes out of his way and expresses an 
opinion upon a matter not in issue, the 
parties are not to be bound by it in the same - 
manner a8 if he had decided un issue formally 
and properly raised before him. It appears 
to us the appellant is not now at liberty to 
contend that this grant is invalid or not 
capable of being enforced ngninst the 
defendant, because it is not shown that there 
was any consideration for it, It hus been 
laid down by the Judicial Committee of the 
"Privy Council iu the case in XII Moore’s 
Indian Appeal cases, page 475,* that an 
appeal ought not to be determined on issues 
or grounds not considered or taken or tried 
in the Courts below when the defendant in 
his answer hns put his defence upon certain 
grounds. We think that is applicable when 
this Court is heariug a regular appeal, except 
iu cases where, under Section 354, the Court 
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would consider it right to frame an additional 
issue. The general rule tbut when a case 
comes before the Court on appenl it should 
bo determined upon the issues and grounds 
which have been raised in the Court below, 
is one which we ought to follow. Where 
we find that the defendant las in his written 
statement raised a question which it was ma- 
terial or necessary for the decision of the case 
on the merits to determine, we should exercise 
the power which we possees under that 
Section; but where the question is not 


' raised by the defendant, we do not thiuk we 


are called upon to allow it to be raised and 
tried at this stage of the case. 

The case comes before us in appeal, and 
we refer to the grounds of appeal to see what 
is complained of in the decision of the Lower 
Court. Weare obliged to do so, because 
we must sny that we could not clearly 
understand the arguments addressed to us on 
the part of the appellant. The first of the 
grounds of appeal is that ‘when the Judge in 
“ decreeing the plaintiff’s claim to mainten- 
“ ance says he acted upon the admission of the 
“ defendant in the Gopeeunthpore case, such 
“ admission, before being acted upon, ought to 
“ haye been proved in this case, and the copy 
“ of such admission, as contained in the copy 
“ of his deposition in that suit, when his 
“evidence in this case is available, is not 
“admissible.” This has apparently been 
abandoned, as it was not taken before us. 

The second i is that “ supposing the copy of 
“ the deposition is admissible and can be acted 
“ upon, still that admission shows that the 
“ maintenance was given without any consi- 
“ deiation, and it was granted only by way of 
“alms to a beggar, which the donor was 
“ quite competent to stop at his pleasure, and 
“ as such there being no legal rights to it in 
“ the donee, the donee, much less the plain- 
“ tiffs who derive their right from him, cau 
“enforce payment of it in a Court of law.” 
Certainly, considering that the written 
statement does not contain any such allegation 
as that the maintenance was grauted only by 
way of alma ió a beggar, we are rather 
surprised by this grouud of appeal. Such å 
question, if it was intended to be raised, 
ought to have been 1aised in the issues in the 
Court below, and not at this stage of the 
suit. The third ground is that “ even if the 
« admission made by the defendant in the 
& Gopeennthpore case could be acted upon, still 
“ the whole of it ought to have been taken 
“ into consideration, but the Judge has failed 
“to take that part of it into consideration 
e where the defendant said Mehdi Ali told 





“him that he had given up all claim fo 
“ Ameeroonnissa’s property.” This hits not 
been presented to us in the argument, nnd 
we must consider it abandoned also. The 
fourth ground is that “when it is eviden’ 
“that the maintenance was dependent 
“upon Mehdi Ali’s giving up all claims to 
“ Ameervonnissn’s properties, ‘and it ix in 
“ evidence that he and the plnintiffs subse- 
* quently most porsistently continued to claim 
“ such properties, the right, it there was any, 
“ for maintenance has been forfeited.” Now 
the sunnud certainly does not contain words 
which would support this ground of appeal. 
There is nothing in it which says that the 
maintenance wis dependent upon the plaintiffs 
not claiming the property, and that their right 
to maintenance was to be forfeited if they 
did so. Ifthe plaintiffs had given up the 
property as n consideration for the grant of 
the maintenance, they would no doubt be 
bound by that, and could not afterwards 
recover it ; but there is nothing to show that 
they did this. The fifth ground is that the 
non-pioduction of the original sunnud not 
having been accounted for, copy of it is not 
admissible. This has not been relied upon, 
nor has the sixth, which says that the admis- 
sion being contained in the copy of the 
deposition in another suit when the evidence 
of the deponent is available in this case, the 
copy is not admissible. The seventh ground 
is that “supposing the copy of the sunnud 
“ is admissible, it no where states that the 
“ maintenance tvas granted in consideration 
“of affection, and the Judge was wrong to 
“assume without proof that the grant was 
“made in consideration of affection.” It 
really does not matter whether the Subordi- 
nate Judge was right or not in assuming that 
it was so ; for, as we have said, it was only a 
remark made by him when deciding tho 
question of limitation, and not when he was 
deciding the question of what was the con- 
sideration for the sunnud. It would have 
been better if the Subordinate Judge had 
not made any remark, and had avoided going 
into apy question of that kind, ns it had not 
been raised in the case. The eighth ground 
has not been taken before us, viz., that the 
circumstances show that the defendant could 
not possibly have any affection for Mehdi Ali. 
far less for the plaintiffs, The ninth is that 
“when the Judge admits that the right 
 olaimed by the plaintiffs in this suit had 
“ existed in their predecessors from before, 
“and neither he nòr they chose to, assert 
“ that right iu any of the previous Vitieations, 
“ the Judge ouvht to have held the pluintitts 
e. 
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“boged from claiming that right now.” 
We do not quite understand what this means, 
and it-also has not been taken béfore us. It 
does not therefore appear to us that any 
ground is shown for holding that the Sub- 
ordinate Judge has not come to a right 
conclusion in this case. 


Then as to the Act which has been referred 
to, Act XVII of 1878, if it has any operation 
at all upon the present suit it would be that 
the plaintiffs will not be able, except under 
that Act, to ‘get the benefit of the decree 
which they obtained in the Lower Court. 
If the Act prohibits any further proceedings 
in a suit instituted before the Act was passed, 
the effect would be to stop this appeal and 
prevent the present appellant from raising 
any question here as to whether the decision 
of the Court below was right or not. We 
think the Act could not have been intended | 
to deprive the Nawab Nazim of any right of 
appeal to the High Court which he had 
before it was passed. As we have already 
gnid, if it-has any effect at all, it is to prevent 
any decree being enforced against the pro- 
perty or the person of the Nawab Nazim. 


Section 11 says:—*No suit shall ‘be 
“ commenced or prosecuted, aud no writ or 
“ process shall at any time be sued for 
* against the person or property of the said 
“ Nawab Nazim, unless such suit be com- 
“ menced or such writ or process be sued for, 
“ with the consent of the Governor-General 
“in Council first had and obtained. Such 
“ consent shall be certified by the siguature 
“ of one of the Secretaries to the Govern- 
“ment of India, and every such signature 
“ shall be judicially noticed. And any suit 
“ which at any time shall have been, or shal! 
“be, commenced, and any writ or process 
“ which at any time shall lave been, or shall 
“ be, sued for, against the person or property 
“ of the said Nawab Nazim, shall be of no 
“ effect, unless and until the consent of the 
“ Governor-General in Council certified in 
“ manner aforesaid is obtained.” The plain- 
tiffs will not be able to obtain the benefit of 
the decree without such consent. 


The other objection which has been raised, 
viz., that the two brothers of Mehdi Ali have 
not been made parties to this suit, and conse- 
quently tho decree awards to the plaintiffs 
more than théy are entitled to receive, has 
been disposed of in the course of the argu- 
ment. It does not appear that the brothers 
are entifled to anything ;*and, further, this is 
not a point taken in the grounds of appeal. 

The appeal must be dismisged with costs. 


The 3rd December 1873. 


Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Hoondees—Notice of Dishonor—Time of Service 
— English Law. 


Case No. 38 of 1878. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Luckimpore, 
dated the 4th January 1873. 


Avunt Rum Agurwalla (one of the Defend- 
ants) Appellant, 


versus 
R. D. Nuthall (Plaintiff) Respondent. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose for Appellant. 


The Advocate-General and Mr. Macrae 
for Respondent. 


As regards notice of dishonor in connexion with 
hoondee transactions amongst natives of this country, 
although the strict rules of English law as to the time 
within which service of such notice must be made, do 
not apply, yet the endorses is bound to give the endor- 
ser notice, within a reasonable time, of his inten- 


tion to come upon him, so as to enable the latter to take, 


the necessary steps for his own protection. The ques- 
tion as to what 1s reasonable notice is to be settled by 
local custom ; and where a party has heen prejudiced by 
the want of such notice, this is to be taken into consi- 
deration. 


Kemp, J—As the Deputy Commissioner 
and Subordinate Judge of Luckhimpore has 
stated the facts of this case very fully in his 
decision, I do not propose to do more than 
to go over them very briefly. The plaintiff, 
Mr. R. D. Nuthall, brings this suit to 
1ecover Rs, 12,000 with interest from the lst 
of October 1868 to the 31st August 1871, 
amounting to Rs. 4,200, or altogether 
Rs. 16,200, as against the defendant No. 2, 
from which sum he deducts a sum of 
Rs. 4,000. The facts are briefly these, that 
the plaintiff Mr. Nuthall was the proprietor 
of a tea garden of the name of Jeypore 
“which be sold to the Northern Assam Tea 
Company. The defendant No. 1, 
Campbell, acted as the agent of Mr. Nutliall 
in this transaction. It appears that Mr. 
Nuthall originally demanded a much larger 
sum for his tea garden than that at which it 
was eventually sold. After some negotia- 
tions, Mr. Campbell, on behalf of the plain- 
tiff, settled the price of the garden with the 
Company at Rs, 24,000. ‘The Company 
out of that sum paid Rs. 8,000 in cash and 


Mr. | 


f 








plaintiff was not 


-* these bills from plaintiff.” 
after stating the facts of the case, the| Campbell. Dr. White deposes that ho pointod 
J 
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gave promissory notes for the balance of 
Rs, 16,000. Mr. Campbell, who acted as 
agent for the plaintiff, being aware that the 
Company, although not insolvent, was in n 
somewhat shaky state, recommended to his 
principal, Mr. Nuthall, to discount these bills 
in the bazar. Mr. Nuthall then instructed 
Campbell to negotiate these bills at five per 
cent, and it was the impression of Mr. 
Nuthall, a rather extraordinary one we may 
observe, that bills could he discounted in a 
local bazar in Assam at five per cent, per 
annum. However, be that ng it may, Mr. 
Campbell disposed of these bills to the 
defendant No. 2, Anunt Ram Agurwalla, 
who, we may remak, is also the banker of 
the Northern Assam Tea Company, for 
Rs. 11,000. Out of this sum Rs. 3,000 
were paid, and there was an understanding 
that the balance was to be paid in six weeks. 
‘The transaction as between Campbell, the 
agent, and Anunt Ram, thus appears to me to 
have been on this footing.—that the promis- 
sory notes of the Northern Assam Tea Com- 
pany for Rs. 16,000 were purchased by 
Anunt Ram at afdiscount of 5 per cent. per 
mensem, or of 30 per cent. on the first bill, 
which was for Rs. 8,000 at 6 months’ sight, 
and 45 percent. on the second bill for 
‘Rs. 8,000-at 9 months’. 

The Deputy Commissioner appears to me 
to have taken a proper view of this case. 
Clearly the suit as originally framed by the 
maintainable, but the 
Deputy Commissioner has laid down the 
proper issues ; and under Section 139 Act 
VIII of 1859, the Court, after enquiring and 
ascertaining upon what questions of law or 
fact the parties are at issue, is thereupon to 
proceed to frame and record the issues of 
Jaw and fact on which the right decision of 
the case may depend, and the Court may 
fiame the said issues from the allegations of 
fact which it collects from the oral examina- 
tion of the parties or their pleaders, not- 
withstanding any difference between such 
allegations of fact and the allegations of 
fact contained in the written statements of 
the parties. Now Iam of opinion that the 
eputy Commissioner has raised the proper 
saue in this case, viz., the 3rd issue of law, 
Which runs thus—* Whether, under the cir- 
“cumstances of this case, the transaction 
“ought to be considered as a valid and bind- 
“ing sale. of the bills, or whether, on the 
“contrary, the defendant is not at liberty to 
“recover the amount paid in part price of 
Upon this issue, 


e 

Deputy Commissioner comes to the cefeclu- 
sion that the defendant No. 2 purchased 
these bills at a great advantage asa specula- 
tive purchase. The Deputy Commissioner 
has not treated the transaction as an 
ordinary discount transaction, but as an out 
and out sale to the defendant No’ 2, at his 
own risk. He has therefore given the 
plaintif? a decree nagninst the defendant 
No. 2, Anunt Rum Agurwalla, fora sum of 
Rs. 8,000, after deducting from Rs. 11,009 
the Rs. 8,000 which were paid by Anunt 
Ram, und has given interest upon the sum 
decreed, after allowing six weeks from jhe 
date of the sale of the notes, at the rate of ¢ 
12 per cent. per annum from the 15th of 
November 1868. 

Against this decision the defendant No. 2 
has appealed. The defendant No. 1 appears 
to have compromised with the plaintiff, and 
is not now before the Court. : 

I am clearly of opinion on the evidence 
in this-case, and taking the whole circum- 
stances into consideration, that the finding of 
the Deputy Commissioner that this was a 
purchase and not an ordinary discount traus- 
action is a correct finding. It appears to me 
from the circumstances of the case that the 
defendant No. 2 who, as the bavker of the 
Northern Assam Tea Company, was in a 
position to know the position and the 
stability of the Company, was well aware at 
the time he purchased these bills that the 
Company, although not insolvent, were in a 
shaky position. In his evidence, for he hns 
been examined in the Court below, the 
defendant No. 2 says that “he puichased the 
promissory notes ns a speculation ;” ho nlso 
admits that he has included the amount due 
under these promissory notes in the claim 
which he has made against the Northern 
Assam Tea Company, and which claim is 
now pending before the Court of Chancery 
in England. 

There is therefore a clear admission on 
the part of the defendant No. 2 that he 
purchased these notes ns a speculation. It 
is also clear on the evidence that Mr. 
Nuthall, after hening from his agent of tho 
sale of the promissory notes to the Malajun, 
the defendant No. 2, at the rate of discount 
of 5 per cent. per mensem, repudiated that 
transaction and offered through his witness, 
Dr. White, to repay the unpaid Rs. 2,000 out 
of the Rs, 3,000 which the defendant No. 2 
had at first paid in part for the bills of sale, 
the Mahajun having already received back 
Rs. 1,000 from the plaintiffs agent Mr. 
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out% the defendant No. 2 that the Company 
were in a shaky position, nnd that he would 
probably lose by holding the notes, and he 
gunranteed to him, the defendant No. 2, the 
refund of the balance due to him, vamely, 
Rs. 2,000, but the defendant with this warn- 
ing distinctly declined to give up the notes, 
stating that he would “hold to his bargain.” 
I therefore, treating this as a purchase 
and not as an ordinary discount transaction, 
would confirm the decision of the first Court 
with one modification, namely, with refer- 
ence to interest. Iam of opinion that the 
plaintiff is not entitled to interest as awarded 
% to him by the Deputy Commissioner, but 
that he is only entitled to interest from date 
of suit, inasmuch as it does not appear that 
after the six weeks had elapsed, which was 
the term withia which the defendant No. 2 
bad contracted to pay the balance of the 
Rs. 11,000,-any demand was made by the 
. plaintiff or his ageut on the defendant No. 2 
for the payment of that balance. I am 
therefore of opinion that the plaintif is 
entitled to recover interest from date of suit 
only. 

Then it has been said in the course of the 
argument that if thə defendant is liable on 
this contract treating it as an nbsolute pur- 
chase, he can set off his cross-right to sue 
the plaintiff on the promissory notes which 
have been dishonoured, and till the matter 
involved in the suit in Chancery is decided 
the plaintiff's right against the defendant 
must be suspended. I think this contention 
is not tenable, for it is clear that no notice 
of dishonour was given to the plaintiff, Mr. 
Nathall, by Anunt Ram ; but it has been said 
that no notice is necessary in this country, 
and in support of that contention two deci- 

` sions bave been referred to, aud the pleader 

‘ for the appellant contends that notice is not 
absolutely necessary in this country as 
amongst natives. 

Now I do not find that any decision of 
this Court has gone this length, namely, that 

y no notice of dishonour is requisite amongst 
natives of this country with reference to 
hoondee transactions. What has been ruled 
is simply that the strict rules of English 
law as to the time within which service of 
such notice must be made do not apply to 
such transactions in this country. I do not 
find it in. aipy caso laid down broadly that no 
notice is,rgcessnry. On the contrary, the 
Courts have always leff the question as to 
what is reasonable notice to be settled by 
evidence of local custom ; pod the Courts 
have also held that where it can be shown 


! 
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that a party has been prejudiced by the want 
of such notice, the Court would take this 
into consideration. Jt.is very clear in this 
case that the plaintiff has been prejudiced. 
There is the uncontradicted and reliable 
evidence of Dr. White to that effect. I 
therefore concur with the Court below in 
giving the plaintiff a decree for Rs, 8,000, 
but with interest from date of suit only, in 
modificution of the decree of the Deputy 
Commissioner which awards interest from 
the 15th of November 1868. 

The costs of this appen! will be paid by 
the appellant, defendant No. 2. 

Ainslie, J—I have been unable to satisfy 
myself on the evidence that the transaction 
wns of the nature of an out and out sale, 
leaving the purchaser no right- to have 
recourse, to the, seller of the promissory notes 
in the event of their not being duly dis- 
charged. ‘The evidence on this point is to 
be found‘enfirely in the evidence of wit- 
nesses*called by the plaintiff himself ; partly 
in that of Anunt Ram, the taker of the pro- 
missory notes, and partly in that of Mr. 
Campbell, through whom the notes were 
made over to him. Anunt Ram says :— 
‘©The custom in negotiating notes is, that if 
“they are returned to the purchaser dis- 
“honoured, he recovers the amount paid by 
“him for them with interest for the time 
“being ; and in ease of refusal to refund, he 
“would bring his action against the person 
“who sold them.” He distiuctly states the 
custom to be that the’endorser is rezponsible 
to the endorsee in case of dishonour. Then 
Mr. Campbell says :—‘ The defendant No. 2 
“(Anunt Ram) did desire me to enter a con- 
“dition in regard to how he was to recover 
“the amount due on the notes, should the 
“Company fail to honour them. I do not 
“recollect making any condition in the 
“ matter with him, but I told him that he 
‘took over the promissory notes on the 
“ordinary terms of such transactions.” 

Now what were the ordinary terms is not 
shown in any way except by Anunt Ram’s 
own evidence, and therefore I should hesitate 
to concur in the finding of the Court below 
as to the nature of the transaction. This, 
however, has no effect on the result of this 
appeal; because, assuming that Anunt Ram 
had a right of recourse to the endorser, it is 
quite clear that he was bound to give him, 
within a reasonable time, notice of. his inten- 
tion to come upon him, so as to enable the 
endorser to tuke sugh steps as he might 
deem necessary to protect himself; and as 
already pointed out by my learned brother, 
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the evidence of Dr. White shows clearly 
that there was a material loss caused to the 
endorser in consequence of want of notice, 
and that if he had been informed that he 
was to be held respousible for the full 
amount of the notes, he would in all proba- 
bility have been able to recover that amount 
from the moveable and immoveable property 
of the Company then available within the 
district. If the appellaut Anunt Ram had 
given due notice to Mr. Nuthall when the 
bills were dishonored, he might have asked 
the Court to suspend its decree until he bad 
tnken steps to obtain a decree against 
Nuthall. The fact that he was taking pro- 
ceedings in England would be no bar to his 
obtuining a decree here ; he would be entitled 
to proceed against all persons chargeable, 
and to execute hie decrees subjegt to this 
condition, that when once execution, wher- 
ever obtained, had brought abqut a satisfac- 
tion of the total demand, no further execu- 
tion of any of the decrees should proceed. 
But as he has failed to give notice, he has 
lost his right to make such application to the 
Court, and therefore there is no defence to 
the present suit. 

Taking that view of the case, I concur in 
modifying the decree as proposed by my 
learned brother and in dismissing this appeal. 


The 8rd December 1878. 


Present: 

The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 
Remand—Default—Act VIII of 1859 s. 347. 
Case No. 240 of 1878. 
Miscellaneous Appeal from an order passed 
by the Judge of Chittagong, dated the 
6th February 1873, affirming an order of 


the Moonsiff of Howlah, dated the 5th 
July 1871. ` 


Triloke Chander Sev (Judgment-debtor) 
Appellant, 


versus 


y Aukhil Chander Sen (Decree-holder) 
i Respondent. 


Baboo Motee Lall Mookerjee for 
Appellant. 


Baboo Huree Mohun Chuckerbutty 
for Respondent, 
A case having been remanded to the Lower Appellate 
Court, the appellant did not put in any appearance and 
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took no steps to prodire evidence ; but while the Jgice 
was writing his decision, the pleader appeared and Sfaled 
that he had 1ece1yed no instructions ; 

Hep that the Judge was perfectly right in dismiss- 
ing the appeal on default with costs, and that the remedy 
lay in an application under Act VILI of 1859 8. 847. 


Kemp, J—Tms case was remanded by 
Justices Markby and Ainslie. Ou remand, 
the Judge of Chittagong stafes that the 
appellant has not put in any appearance and 
has taken no steps to produce evidence ; 
that while he, the Judge, was writing his 
decision, Baboo Koylash Chunder Gooho 
appeared and stated that he had no evidence 
to produce, that he had received no instruc- 
tions, and that he was not acquainted with 
‘the grounds of remand; and he made no 
application for a postponement of the case or 
for time to summon witnesses or produce 
evidence. The Judge then observes that the 
order of remand of this Court was passed so 
far back as the 21st of: September 1872, so 
that the appellant has had sufficient time to 
instruct his vakeel, and there being no appli- 
cation before him for an adjournment, the 
case was disposed of under Section 346 of 
Act VIII of 1869. 

The pleader for the respondent takes a 
preliminary objection that no appeal lies, and 
that the’ only remedy open to the appellant 
was under Section 847. The pleader for the 
special appellant relies upon Section 372 of 
Act VIII of 1859, and on being questioned 
by Mr. Justice Ainslie as to what portion of 
that Section his appeal comes under, ha 
replied that the decision of the Judge was 
“contrary to law.” Therefore the question 
we have to decide is whether the decision of 
the Judge is “ contrary to law.” 

We, think the decision of the Judge was 
perfectly legal. It is clear from his judg- 
ment that the appellant did not appear either 
in-person or by pleader. ‘The mere fact of 
the plender coming into Court while the 
Judge was writing his judgment, and inform- 
ing the Judge that he had received no 
instructions, is not entering appearance, nod 
therefore the Judge was perfectly right in 
dismissing the appeal on default with costs. 
The remedy of the special appellant was to 
make au application under Section 347 ; not 
having done so, the special appeal must be 


dismissed with coste. Pleader’s fees two 
gold mohars. 
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i `~ The 3rd December 1873. else who may have been wrongly pnid by the * 
Court out of the proceeds in preference ‘to 
p 
Present: him, in order to recover from such person 
; . | the money which has been so paid. The 
The Hon'ble J. B. Phear and G. G. Morris, plaintiff in this case says that although the 
Judges. property of a certain person was sold in exe- 


Alttachment—Act VIII of 1859 s. 270—Exzecu- 
tion Proceedings. 


Case No. 289 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, duted the 
4th September 1872, affirming a decision 
of the Officiating Subordinate Judge of 
that distriot, dated the 12th September 
1871, 


Mussamut Binda Bibee alias Nunhee Bahoo 
(Plaintiff) Appellant, 


VETSUS 


Lalla Gopeenath and others (Defendants) 
Respondents, 


Moonshee Mahomed Vusooff for Appellant. 


Baboos Sreenath Doss and Mohesh Chunder 
Chowdhry for Respondents. 


An attachment made pending execution proceedings in 
the case of a decree for possession and mesne profits not 
assessed, 18 not an attachment such as is contemplated 
by Act VIII of 1859 s. 270. 

‘Where execution proceedings are struck off, thd act 
means a complete termination of the case and the remo- 
val of any attachment therein; but the restoration of 
the proceedings does not necessarily imply that the 
attachment is also restored, 


Phear, J.—Wirtn deference for the view 
tanken by the Judge of the Lower Appellate 
Court in this case, it appears to us that the 
plaintiff has, certainly on the facts found by 
both the Courts below, established bis claim 
against the defendant. The Section 270 of 
the Civil Procedure Code says that, when a 
sale of the attached property takes place, the 
proceeds shall "be applied to the satisfaction 
of the decree of the person who first attached. 
And it hns been held by a Full Bench of this 
Court “that these words give the person 
who filst attached a right to sue apy one 


cution on the application of the defendant, 
yet at that time he, the plaintiff, had a prior 
attachment, aud was therefore entitled to be 
paid his debt out of the proceeds of that 
sale in priority to the defendant. The attach- 
ment upon which the plaintiff relies was 
made on the 16th February 1869; and the 
last attachment made by the defendant before 
he obtained the order for sale was effected on 
the 9th March 1869. We speak of it as the 
last attachment, because there was certainly 
another attachment made at the instance 
of the same person previously, i.e., s0 enrly 
ns Septefnber 1864, and there appears to 
have been. between these two dates an abor- 
tive attempt to get the Court to attach the 
property on another occasion. 

If the attachment effected by the plaintiff 
on the 9th March 1869 was the actual com- 
mencement of the attachment which was 
subsisting when the defendant sold, then 
clearly, the defendant’s attachment is subse- 
quent in date to that of the plaintiff. But 
the defence is that the attachment of Septem- 
ber 1864 was a good and valid attachment 
within the meaning of Section 270 of 
the Civil Procedure Code, and continued 
unbroken and in force up to the 9th March 
1869 when the second attachment was made, 
and further continued in force down to the 
time when the sale was made. In otber words, 
the attachment of the 9th March 1869 was 
altogether an useless and unnecessary act on 
the part of the Court. But we find, upon 
looking to the facts which are presented to 
us by the Lower Courts, that the altachment 
of September 1864 was a general attachment 
made after a certain decree for possession and 
mesne profits had been passed iù favor of the 
present defendant, but before the mesne 
profits had been estimated or assessed. 

The petition for attachment did not specify 
Any sum of money in respect of which the 
attachment was sought. And, in truth, no 
such specification was possible unless it was’ 
confined to a certain amount of costs; for at 
that time there had been no final decree; no 
final money decree passed. The present 
defendant in that suit in September 1864 
had only obtained a decree for possession of 
certain immoveable property and a right to 
have the mesne profits assessed in the exe- 
cution proceedings. Until those mesne profits 
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were assessed, clearly there was no final 
nfoney decree passed in his favor. There 
was no decree whicb he was in a position to 
call upon the Court to execute and to realize 
in the shape of money. And as it happened, 
either, by reason of his own dilatorivess or 
by the delay of the Court itself, he did not 
get a final decree or assessment of any speci- 
fic amount of mesue profits until the year 
1866. So that up to the year F866, at any 
rate, he was not in possession of a deoree for 
money which he could execute. Now the 
Full Bench decision, which is reported in 
XIII Weekly Reporter, page 9, distiuctly 
Jays down that the word attached in 
Section 270 means “ attached in execution of 
a decree within the meaning of Chapter 4 of 
the Code ;” that is, obviously, as we think, 
execution of a decree which is a final decree 
for. money, and which is capable of being 
completely executed at the time when the 
attachment is asked for and made. 

The late Chief Justice in that case pointed 
out various inconveniences ond anomalies 
which would occur if the attachment spoken 
of in Section 270 were construed so as to 
‘include attachment effected before decree. 
And we need hatdly remaik that every one 
of those inconveniences and anomalies would 
manifestly present themselves here if the 
interpretation which the present respondents 
desire us to put upon this word. attachment 
was adopted. An attachment before the 
final assessment of the mesne profits was 
made would be exactly in the same situation 
as regards the Chief Justice’s arguments as 
an attachment before a final money decree 
was passed. It seems, therefore, very plain 
that the reasoning upon which the Full 
Bench placed its decision in that case obliges 
us to hold that an attachment made pending 
execution proceedings in the ense of a decree 
for possession and mesne profits not assessed, 
is not on attachment such as is contemplated 
by Section 270. This being so, we think 
that the Lower Appellate Court was wrong in 
holding that the defendant’s attachment of 
September 1864 was an attachment within 


present plaiutiff’s attachment, and therefore 


oe meaning of that Section prior to thé 


gave: him, the defendant, a right to the 
money. At any rate, it could only give him 
such a right to the extent of the costs which 
were awarded to him in his first decree. 
But, although those costs were included in 
his application for attachment, it is clear that 
that attachment was not sought with a view 
to obtaining execution of the decree so far as 
it-was then capable of being executed by 


e 
realization of the amount of those cosigybut 
for the purpose merely of keeping the pro- 
perty within ‘reach of the Court and available 
for satisfaction of the amount of mesne profits 
as soon as that amount should be ascertained. 

But however this may be, we think that 
there is another even more complete obstacle 
to the maintenance of the right set'up on 
the part of the defendant, because we think 
that it is beyond question in this auit, on the 
facts which bave been found by both tho 
Lower Courts, that the attachment of Sep- 
tember 1864, whatever was its value, was nt 
an end —altogether at an end,—nnd removed 
before the attachment of the 9th: March 1869 
was effected. We observe in the first place 
that on the 16th March 1865, in the course 
of the execution proceedings of the former 
suit, that is to say, the suit in which the 
present defendant had obtained his decree, 
both parties had notice to appear before the 
Court in the matter of those execution pro- 
ceedings for the hearing and fiual determina- 
tion thereof. But inasmuch as, notwith- 
stunding that notice, the present defendants 
failed to appear, the Court struck off the case. 
That act by itself cau scarcely under tho 
circumstances bear any other meaning than 
that the Court thereby effected a complete 
termination of the case: if we know nothing 
more than this of the matter, the order then 
made must be taken to have had the cffect 
of removing the attachment and putting nu 
end to the execution proceedings altogether. 
No doubt at a later hour, in the course of the 
same day, the present defendants did come 
into Court and induced the Court to restore 
the proceedings ; but no order scems to havo 
been made at that titne to the effect that the 
attachment also should be restored. However 
this may have been at that time we need not 
now greatly trouble ourselves to ascertuin, 
because we find that nearly three years after- 
wards, namely, on 25th January 1868, the 
present defendants applied to the Court 
again in those very execution proceedings in 
order to get satisfaction of the complete 
decree for mesne profits which they had then 
obtained, by the sale of certain specified 
property belonging to the judgment-debtors, 
which we understand was the property, or 
part of the property originally attached, and 
the subject of the final sale. On this appli- 
cation, the Court, in the exercise of the dis- 
cretion which it was bound to apply to tho 
matter, acted as if there was no attachment 
at that time subsisting. It expresgly said 
that there was no attachment subsisting, and 
by an order mede on the 6th February 1868 
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ca upon the applicant to pay tullubana 
fees for effecting the necessary attachment. 
This the applicants, i.e., the present defend- 
ants, failed to do, and accordingly, on the 
18th of the same month, the case was struck 
off. Ten months after this, again, the present 
defendants did apply for a fresh attachment, 
namely, on the 31st December 1868. The 
attachment was made on the 9th March 1869, 
and it was upon that attachment so following 
upon that application that the sale proceedings 
eventually took place. That suit is not now 
Before us; the parties in this appeal are not 
the parties to that suit; we cannot now 
review what was done in that suit. It would 
be beyond our jurisdiction to say that the 
order of the Court in those execution pio- 
ceedings was a vain order or a wrong order. 
We are not here called upon to satisfy our- 
selves ns to what was the effect of some 
doubtful or ambiguous proceeding on the part 
of the Court which was charged with the 
execution of the decree in that case. We 
have no snch question before us as that very 
common one, whether or not the Court by 
striking the execution proceedings off its file 
meant to terminate them altogether and to 
remove the attachment. We have before us 
the express finding of the Court that there 
was no subsisting attachment, and the order 
which it made thereon. We must take it 
that it was a right order between those 
parties, and that the judgment-debtor’s pro- 
petty in that suit was not attached before the 
9th March 1869. So that it appears to us 
there is really no occasion, as between the 
present parties, to enquire what was the effect 
of the earlier proceedings of September 
1864, and so on. All*that matter has been 
put at rest. There was clearly no attach- 
ment subsisting at the instance of the present 
defendants in the suit on and immediately 
before the 8lst December 1868. And con- 
sequently, as has already been remarked, if 
that be the case, the present plaintiff’s attach- 
ment was within the meaning of Section 270, 
and was indisputably a prior attachment. 
The plaintiff is therefore in our opinion, upon 
the facts of the case as stated by the Lower 
Appellate Court, entitled to recover in this 
suit, The Moonsiff held that he was so 
entitled and the Moonsiff’s decision was there- 
fore right and the Lower Appellate Court’s 
decision was wrong in law. We accordingly 
reverse the decision of the Lower Appellate 
Court and affirm that of the Moonsiff. 

The’ appellant will have his costs in this 
‘Court and in the Lower Appellate? Court. 


. s 


The 10th December 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. B. Kemp, 
Louis S. Jackson, F. A. Glover, aud 
C. Pontifex, Judges. 


Co-sharers—Right of Suit—Cause of Action— 
i Jurisdiction. 


Case No. 102 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of- Beerbhoom, 
dated the 23rd September 1872, affirm- 
ing a decision of the Moonsiff of Doob- 
rajpore, dated the 28th March 1872. 


Unnoda Pershad Roy and others (Plaintitfs) 
Appellants, 


versus 


Messrs. Erskine & Co. (Defendants) 
Respondents. 


Baboo Ashootosh Mookerjee for Appellants, 


The Advoente-General und Mr. R. T. 
Allan for Respondents. 


In a suit brought by one of the shareholders to set 
aside the sale of property held by several shareholders, 
in which he made the other co-sharers defendants, but 
asked to have the possession of hia own share, valuing 
the suit with reference to that share ouly and framing it 
go as to bring ıt in a Court in which he could not have 
brought a suit to set aside the sale of the entue 


roperty : pe 

r ELD, that plaintiff was not competent to sue in that 
way. ‘Ihe cause of action was the sale of the whole 
property. and the suit ought to have been framed and 
valued accordingly, and brought ın such a Court that the 
nghts of all the parties interested ın setting aside the 
sale might be declared in one suit. 


This case was referred to the Full Bench 
on the 2nd September 1878 by Markby 
and Mitler, JJ., with the Sollowing 
remarks :— 


* Markby, J.—In this case one Kasheenath 
Roy sued certain persons whom they describe 
as ‘‘ Measra. Erskine & Co.” and eight other’ 
persons, alleging that a certain putnee talook 
was held by seven co-sharers, of which the 
plaintiff held one share, and certain of the 
defendants the remainder, each shareholder 
collecting his own share of the rent from the 
mehal; that defendant No. J, alleging that 
he had purchased the*zemiudaree right over 
this putnee,jhad brought a suit before the 
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Collector under Regulation VIII of 18Y9, 
praying for the sale of the putnee talook on 
account of arrears of rent; and a sale of 
the putnee talook having been directed, the 
defendant purchased it himself and took 
possession ; that the plaintiff appealed to the 

- Commissioner, but was unsuccessful ; that he 
therefore, on the various grounds set forth in 
the plaint, brought this suit to recover pos- 
session of his one-seventh share by setting 
aside the sale. 

The plaint also contained an allegation 
that the plaintiff was not on good terms with 
his co-sharers, and that they were acting in 
collusion with the zemindar. 

The suit was valued at Rs. 365, being 
the value of the plaiutiff’s dne-seventh share. 

The whole putnee talook is registered in 
the plaintiff's name in the zemindar’s 
serishtah. 

Several other shareholders Lave filed 
similar suits, each in respect of his own 
share. 

Both the Lower Courts have dismissed all 
the suits on the ground that one suit ought 
to have been brought by all the co-sharers to 
set aside the sale und recover possession of 
the whole talook. ; 

All the cases are brought up to this Court 
on special appeal, but ouly one appeal has 
been argued (No. 102 ). 

Both the Lower Courts in dismissing this 
suit rely on the decision of E. Jackson and 
Ainslie, JJ.,* in VII Bengal Law Reports, 





* The 81d May 1871. 


Present: a 
The Hon'ble E. Jackson and W. Ainslie, Judges. 
Cases Nos. 2455 to 2459 of 1870. 


Special Appeals from a decision passed by the Subordinate 
Judge T Mymensingh, dated the 26th August 1870, 
affirming a decision of the Moonsiff qf Bayttpore, 

the 80th December 1869. 
Bissonath Bhuttacharjee and others (Plaintiffs) 
Appellants, 
versus 
The Collector of Mymensingh and others (Defendants) 
Respondents. 


Appendix, page 42, and that case appegys to 
us to support the view taken. 

On the other hand, in a similar caso 
reported in XIV Weekly Reporter, 490, Loch 
and Mitter, JJ., allowed the holder of a 
small share to sue alone for and to 1ecover 
that share. 


Under these circumstances, we refer to 
the Full Bench the question whether one 
suit by all the shareholders to set aside the 
sale and to recover possession ought to have 
been brought, or whether, as the appellant 
maintains, each shareholder was entitled to 
sue separately. 

Mitter, J—I concur. 


The judgment of the Full Bench was 
delivered as follows by— 


Couch, C.J.—We think that in deciding 
this case we must take the latter part of the 
question which has been stated by the learned 
Judges, and take it in connection with 
what the suit appears to be. We are asked 
whether in a suit to set aside the sale of a 
property held by several shareholders each 
of them is entitled to sue separately, but we 
think we must consider the question as 
meaning entitled to sue separately in 
the manner in which the present suit is 
brought. It is a suit to set aside the sale of 
the property. It is true that the plaintiff 
has made the other co-sharers defendants in 
the suit ; but he has asked to have the pos- 
session of his own share. Although he may 
have in terms asked to have the sale set 





we do not directly decide the*point), we think the suits 
cannot be allowed to proceed in this shape. It is very 
clear that all the parties were ready to bring their surts, 
inasmuch as they have brought these suits almost at 
the same time; we believe they have employed the 
same vakeels,—certainly they have employed the same 
vakeel in this Court, and there seems to be no reascn 
whatever why they should not employ the same vakul. 
Tt 1s not right that the defendants should be harassed 
by these five different suits when one swt 18 sufficicn!, 
It has been thrown out that this has been don in 
order to remove the jurisdiction from the Subordun.te 
Judge to the Moonsiff It 19 immaterial whether it was 
done with that intention or not, the result is that that 
is the effect of bringing these suits in the manner in 
which they have al preferred. As the plartifs’ 


a? vakeel states that he has no objection to thar bang 


Baboos Sreenath Loss and Kashes Kant Sen for 
i Appellants. 


) 
Baboos Unnoda Pershad Banerjee, Juggadanund Mookerjee, 
: and Nullit Chunder Sen for Respondents. ~ 

‘ Jackson, J.—Ws think the Lower Courts were quite 
right to refuse to allow these suits to be carried on as 
they have been instituted. Five plaintiffs, who are 
co-sharers in a certain tenure, have brought five different 
suits to recover each their own separate share in that 
tenure. Independent of the question whether under 
such circumstances each different co-sharer would not 
be obliged to pay a sufficient stamp covering the whole 
tenure (which we are inclined to think he would, though 


consolidated mto one snit, we direct that they shall be 
consolidated, and we set aside the order dismissing those 
suits, and we direct that the cases shall be sent to the 
Court of the Subordinate Judge, who will take them up 
ag one case and proceed to trial ag 1f the case had been 
instituted before him. But before this order will have 
effect, we think that the plaintiff is bound to pay into 
Court all the costs which have been incurred by the 
defendants up to this date. We therefore allow the 
plaintiff one month’s time to pay into Court all such 
costs ; and if the money ws paid in within that time, this 
order wul stand good; if not, these appeals wl be dis- 
missed. Let the costs incuried m this Court be certified 
to the Court of the Subordinate Judge. 
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asid he is by the valuation of his suit 
limited to thə setting nside the sale of his 
own share only. By the framing of the suit 
in this way, he has brought it ina Court in 
which he could not have brought it if it had 
beeu a suit to set aside the sale as to the 
entire property. Wethink he was unable to 
sue in that wey. He bas in fact sued in 
respect of part only of the cause of action, 
namely, that which applied only to himself. 
The cause of action was the sale of the 
whole, and the suit ought to be finmed and 
valued accordingly, and be brought in such a 
Court that the rights of all the parties 
intérested in setting aside the sale might be 
declared in one suit. We think the decisions 
of the Courts below were right, and that the 
appeal should be dismissed with costs. 


The 10th December 1873. 


Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon’ble F. B. Kemp,’ 


and 


Lonis §. Jackson, F. A. Glover, 
C. Pontifex, Judges. 


Suit for Possession— Plea of Tenancy— 
Limitation. 


Caso No. 1151 of 1870. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
23rd March 1870, affirming a decision 
of the Moonsiff of Madareegunge, dated 
the 30th June 1869. 


Dino Monee Debia (Defendant) Appellant, 


versus 


Doorga Pershad Mojoomdar (Plaintiff) 
Respondent. 


Baboos Chunder Madhub Ghose and Kashee 
Kant Sen for Appellant, 


Baboos Kalee Mohun Doss and Nullit 
Chunder Sen for Respondent. 


In a suit for possession of land brought against a 
tenant who is really a trespasser, the defendant, meiely 
by alleging tenancy in his written statement, does not 
preclude himself from setting up the defence of the law 
of limitation. 


This case was referred to the Full Bench by 
Jackson and Mlitter, JJ., on the 12th 
August 1878, with the following 


remarks :— 
e 


Mittér, J—Tue plaintiffs in the Court 
below, now special respondents before us, 


T I 


brought this suit for the possession of certain 
lands on the’ allegation that they had begen 
ejected therefrom by the defendants in the 
year 1269 B.S. 

The defendants urged in their written 
statement that the suit was barred by the 
statute of limitations, and that they were 
entitled to hold the lands in dispute under a 
mouroosee lense granted to them by the 
predecessor of the plaintiffs. 

The Court of first instance tried the issue 
of limitation with the merits of the case, 
and came to the conclusion that the plaintiffs 
were not entitled to recover. 

On appeal the Judge held that the ques- 
tion of limitation could not arise in a cnse 
like the present, inasmuch as the defendants 
had admitted in their written statement that 
they were the tenants of the plaintiffs, and 
the case was accordingly sent back to the 
Court of first instance for further investiga- 
tion. Subsequent to this order of remand, 
both the Courts below have given a decree 
to the plaintiffs ; but the facts found by the 
Lower Appellate Court are, firstly, that the 
plaintiffs have failed “ to prove their alleged 
dispossession and previous khas possession ;” 
and, secondly, that the defendants were mere 
“trespassers,” no relation of landlord aud 
tenant having ever existed between them and 
the plaintiffs. 

The questions raised on specinl appeal 
are :— 

Firstly.— Whether the Lower Appellate 
Court is right in over:uling the plea of 
limitation upon the grouuds set forth in its 
judgment, and 

Secondly— Whether the finding of that 
Court on the question of possession is 
sufficient as it stands to meet the require- 
ments of that plea. 

With reference to the first question, I am 
of opinion that the contention of the special 
appellants is sound. It is no doubt a correct 
proposition of Jaw that a tenant is not 
entitled to plead limitation against his land- 
lord. But this proposition, 1 apprehend, is 
applicable to those cases only in which the 
‘parties are really related to each other as 
landlord and tenant. In the present cas 
the Judge has found as a fact that thor 
was no such relation between the parties ; 
aud it follows therefore that he bas applied 
the law of landlord and tenant to a case 
which, according to his own finding, is not a 
case of landlord and tenant at all. 

It has been argued that the defendants 
have deliberately Placed themselves in the 
position of tenants; and as a tenant is 
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not entitled to plead limitation against his 
landlord, the Court cannot allow the defend- 
auts to take up a plea which is inconsistent 
with the position they have voluntarily 
assumed. I am of opinion that this argu- 
ment is not sound. 

In the first place it is not very clear 
whether the doctrine of estoppel by pleading 
is applicable to cases in this country. But 
without entering into this question, I think 
I may sufely afiım that we have got no 
such things as pleadings technically so 
culled. The written statements filed in our 
Courts are not pleadings in the strict aenee of 
the term. Section 123 of the Code of Civil 
Procedure layas down what a written state- 
ment should contain, and it says in so many 
words that “written statements should not 
be by way of answer one to the other.” 
Then again Section 139 enacts that it is 
for the Court to lay down, “all the issues 
of law and fact upon whioh the right deter- 
mination of the case may depend” ; and it 
further says that ‘the Court may frame 
the issues from the allegations of fact which 
it collects from the parties or their pleaders, 
notwithstanding any difference between such 
allegations of fact and the allegations of 
fact contained in the written statements, if 
any, tendered by the parties or their 
pleaders.” These provisions not only show 
that pleadings strictly so called are unknown 
to our Code, but also and specially that an 
allegation of fact made in a written siate- 
ment is not by itself absolutely binding 
against the maker. 

But if the doctrine of estoppel by pleading 
is not applicable to this case, there seems to 
be no other doctrine or principle of law upon 
which the plaintiffs can take their stand. 
An admission deliberately made by a party 
is certainly admissible as evidence against 
himself. Butif we once treat the admission 
of the defendants in this cuge as a- mere 
matter of evidence, the mgument of the 
plaintiffs must fall to the ground. An 
ullegation of fact which is found to be untrue 
must be treated as such for all the purposes 
‘ef the suit, inasmuch as it would be obviously 
{logical and unsound to make one and the 
ane decision depend upon two states of facts 

inmetrically opposite to each other. -If we 
decide as a matter of fact that the defend- 
ants were trespassers, we canuot in the same 
caso overrule the plea of limitation upon the 
assumption of a quite different state of facts, 
namely, that the defendants were the tenants 
of the plaintiffs, If the’plaintiffs can say to 
the defendants that they, the defendants, 


e 
cannot be permitted to blow hot and com by 
taking up a plea which is inccnsistent with 
the case relitd upon by them, the defendanty 
also can say to the plaintiffs with cqual 
reason that they, the plaintiffs, should not be 
permitted to blow hot and cold by getting 
rid of the plea of limitation upon the ground 
of a supposed tenancy whith hns never 
existed in fact, and which they themaclves 
have been repudiating throughout, inasmuch 
as their conse was that the defendants have 
been holding possession as trespassers. 
Neither of the parties can complain that 
their status has been altered or ntfected in 
any manner by the false allegations of Tact | 
put forward by their adversaries, and I do 
not therefore find any reason why any of 
those allegations should be used as an 
estoppel against either of them in any stuso 
of the term. 

It has been said that the question of limit- 
ation cannot possibly arise in a case like the 
present, until it is determined that there is 
no relation of laudlord and tenant between 
the parties ; and as the issues must be Inid 
down before the case is heard on the merits, 
no issue of limitation could be laid down by 
anticipation, This argument is not, in my 
opinion, entitled to any weight. It is the 
duty of the Court to Jay down all the issues 
of law and fact upon which the right deter- 
mivation of the case depends, and those 
issues or such of them as would be sufficient 
for such determination must be determined 
in the most rational order which the circum- 
stances of the case will permit. There is 
no law that I am aware of which says that 
the issue of limitation must, in every cu-c, 
be invariably tried at a particular stage of 
the trial, or that uo such issue ought to be 
laid down if it ig found that its determin- 
ation would depend upon the previous deter- 
mination of the other issues involved in tho 
case or of any particular class of them. 
Suppose, for instance, that a suit is brought 
to 1ecover property from the hands of au 
alleged trustee. The defendant denies the 
trust, but at the same time relies upon the 
ordinary rule of limitation in his defence. 
Can it be said that the issue as to whether 
the suit is barred by the ordinary rule of 
limitation or not, ought not to be laid down 
in such a case, because the occasion fer 
determining that issue would not arise until 
it is determined that the case is not a case 
of trust at all ? 

It may be said “that in the case sypposed 
there is no inconsistency between the issue 
of limitation abd the case set up by the 
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def&adant upon the merits. But I have 
already disposed of this last-meutioned objec- 
tion, and I have referred to the’ above illus- 
tration simply for the purpose of showing 
that the argument based upon the supposed 
difficulty of laying down the issue of limit- 
ation in a cense like the present is not, by 
itself, of any weight whatever. 

It may be urged that the defendauts ought 
not to be permitted to fall back upon the 
statute of limitations after they have failed 
to substantiate the false defence which ithey 
have been foolish enough to set up. But the 
Court has no power to inflict any penalty of 
this kind, unless it is authorized to do so by 
an express legislative enactment. This point 
has, I believe, been finally set at rest by the 
decision of the Privy Council in the case 
of Ranee Surnomoyee vs. Raja Suteesh 
Chunder Roy,* so that I have simply to add 
that, if the defendants are to be visited with 
such a penalty, there seems to be no reason 
why some similar penalty should not be 
inflicted upon the plaintiffs for having falsely 
alleged in their plaint that they had been 
dispossessed by the defendants in the year 
1269 B.S. 

Let us suppose for one moment that the 
plaintiffs had come forward with an allega- 
tion in their plaint that they had been dis- 
possessed by the defendants (a party of 
trespassers) om a date more than 12 years 
previous to the institution of this suit. Such 
a claim would be barred by limitation on the 
very face of it, and the Court would be 
bound, under the provisions of the 32nd 
Section of the Code of Civil Procedure, to 
reject it upon that ground without even 
summoning the defendants. But if the sub- 
sequent appearance of the defendants with 
a fulao allegation of tenancy could save the 
plaintiffs from the consequences of their own 
laches, such rejection of their claim would 
be not only premature but unjust ; and henoe 
it follows that in the case supposed, the fate 
of the plaintiffs’ claim would be precisely 
the same whether its liability to be dismissed 
on the ground of limitation is discovered 
before or afier the appearance of the defend- 
ants. How, then, can it be said that the law 
of limitation would not apply to this canse, 
if the defendants have been de facto in 
possession for a period of more than 12 years 
prior to the date of suit, not as tenants, but 
as the Judge himself has found as “ tres- 
passers.” The defendants have not been 
allowed, to derive any befefit whatever from 


* 2 W. R., P. Co 13. 


their allegation of tenancy, and, if the cause 
of action of the plaintiffs bad really acerued 
more than 12 years prior to the date of this 
suit, it would be manifestly unfair to allow 
them to derive any benefit either from the 
false allegation of tenancy set up by the 
defendants, or from the equally false allega- 
tion which they themselves have put forward 
in their plaint with reference to the date of 
their dispossession ; particularly when it is 
borne in mind that, if they had candidly 
admitted in that document that they had been 
dispossessed more than 12 years prior to its 
presentation, the Court would have been 
bound to dismiss their claim on the ground 
of limitation, without even waiting for the 
defendants. So far as falsehood is concerned, 
both the parties are equally guilty, if phe 
Judge’s findings are correct; and as the 
Court is bound to base all its conclusions 
upon a true and not upon a false state of 
facts, there seems to be no reason why the 
statutory bar should not prevail, if it is really 
applicable to the actual facts of the case. 
Every sait must be brought upon a certain 
cause of action, and it must be further shown 
that the cause of action is not barred by 
lapse of time. I do not mean for One moment 
to gay that a plaintiff is bound to prove the 
precise date of his cause of action as alleged 
in the plaint; but he is, in my opinion, 
clearly bound to show, when required, that 
the cause of action has not been extinguished 
by operation of time. The only case in 
which the view taken by me might appear 
to be hard is that in which there is not only 
an admission in the written statement of the 
defendant that he wns the tenant of the 
plaintiff, but in which it is also found that 
the defendant has been avowedly claiming 
to hold as a tenant throughout the entire 
period of his possession. But the present 
case stands upon a quite different footing. 
The plaintiffs have neither alleged nor proved 
that this was the real state of things, and as 
for the defendants, their ullegations have 
been found by the Judge to be untrue. But 
be this as it may, there seems to be no reason + 
“why the law of limitation should not apply; 
even toa case like the above. Whether tlie’ 
defendant did, at any time during the period 
of his possession, acknowledge that possession 
to be the possession of a tenant or not, it 
seems to be pretty clear that no such acknow- 
ledgment can stop the operation of the law 
of limitation, The plaintiff’s cause of action 
remains the same. That cause of action 
originated in a wrongful act of dispossession 
by the defendant, nnd no pretended title of 
J e 
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tenancy set up by the latter can alter either 
tlte nature or the date of that dispossession, 
or cunvert the case into one of landlord and 
tenant, when in point of fact there was no 
such relation between the parties. The 
plaintiffs might have and ought to have sued 
upon their cause of action within the period 
prescribed by the statute, or they might have 
put an end to the dispute by accepting the 
defendauts as their tenant, But in the 
absence of such acceptance, the case must 
be dealt with throughout ns a case against n 
trespasser, and not as a case between a land- 
Jord and tenant. 

Much stress has been laid by the respond- 
ents upon a decision passed by a Division 
Bench of this Court, which is reported in 
page 398 of the 7th Volume of the Weekly 
Reporter. But for the reasons above stated 
L am unable to concur with the learned 
Judges by whom that decision was passed, 
aud I would therefore refer the question to a 
Full Bench for an authoritative decision. 

With reference to the secoud question 
raised in this special appeal, I am of opinion 
that the Judge’s findmg on the point of 
possession is not sufficient to meet the 
requirements of the issue of limitation. 
The plnintiffs might have failed fo prove the 
precise date of dispossession alleged in their 
plaint, and they might bave also failed to 
prove their khas possession immediately 
previous to that date. Bat it still remains 
to be seen whether the plaintiffs were in 
possession, either actual or constructive, at 
uny time within 12 years prior to the insti- 
tution of this suit. I would therefore remand 
this case to the Lower Appellate Court for a 
fresh trial of the issue of limitation, subject 
to the opinion of the Full Bench on the 
following point, numely, whether in a suit 
for possession of land brought against a 
defendunt who is really n trespasser, but who 
has set up a false case of tennucy, the issue 
of limitation can be rnised nnd determined. 

Jackson, J.—I concur in the order of 
reference to the Full Bench. The effect of 
the decision appealed against, ns it stands, is 


that the defendants are found as a fact to” 


have held the land in dispute na trespassers, 
that is, adversely to the plaintiffs, but because 
they have alleged themselves to hava been 
tenants of the plaintiffs they are debnrred 
from setting up the plea of limitation. ` This 
view is supported by the case in 7 Weekly 
Reporter, page 398, which has been referred 
to by Mr. Justice Myter. In that case the 
learned Judges observe that, by admitting 
the tight of the plaintiff us the owner of 
e e 


the land in dispute, and acknowledging jin- 
self to be the plaintift’s tenant, the defendant 
precludes htmself from pleading adverse 
possession or limitation. It seems to me 
that a fallacy lurks in those worda, bee viss 
the question ıs uot so much whether the 
defendant is to be permitied to set up a pled 
under the law of limitation, es whether the 
Court is to apply that law to the facts which 
may be found. It seems necessary therefor 
that this point should be authoritatively 
settled. 


The judgment of the Full Bench was 
delivered as follows by— : ° 


Couch, C.J. — The question which is 
referred to the Full Bench is, whether in a 
snit for possession of land brought again~t a 
tenant who is really a trespasser, the defi nd- 
ant setting up œ false case of tenancy, the 
issue of limitation can be raised and deter- 
mined. And the terms in which the question 
for the Court has been framed is illustrated 
by the facts as stated in the judgment of 
Mr. Justice Mitter. 

The defendants in their written statement 
alleged that the suit was barred by the law 
of limitation. They also alleged that ithiy 
were entitled to hold the lands in disput» 
under a mouroosee lease granted to thein 
by the predecessor of the plaintifs. They 
may have honestly believed that this was thy 
fact, and that such a lease had been granted. 
They may have failed to prove it, aud, in 
fact, according 10 the finding of the Lower 
Courts, they did fail, Ithink a written state- 
ment putting forward a defeuce in this 
manner ought uot to be treated asa cor- 
clusive admission by the defeudants that the 
facts are as they allege, if the plaintiff denies 
the truth of the written statement and hna 
an issue raised upon the allegation. If hu 
had accepted the written statement, and the 
ense had been tried upon the admission sy 
made, it would have been proper for the 
Courts to consider as the true state of things 
that there was a tenancy between the parties. 
OF course, if there was n tenancy, the law of 
limitation would not upply. But here the 
plaintiffs did not accept the statement of tho 
defendants as to the tenancy. They denied 
it, and they succeed in disproving it. Ani 
although the plaintifis have done that, and 
have shown that itis not the tine state of 
things, the Courts have given effect to tlie 
ndmission as if it was true, aud have said 
that the law of limħtation shall not gpply to 
the case. If the tenancy is to be taken to be 
the true state*of things as proved by tie 
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igsion, and not contradicted by the other 
party, I think the law of limitation will 
not apply. If this was intended åo be decided 
in the cases referred to, I concur in those 
decisions. But here the question really is 
this :—Is a defendant to be prevented from 
setting up the defence thant there is a tenancy, 
and at the same time relying upon the law of 
limitation, if the facts should prove to be such 
as will support that defence? I thipk that, in 
many cases, if would be, productive of the 
greatest hardship if the defendant was 
obliged to relinquish the defence of the law 
of limilation, ‘where he might really have it, 
in order to be able to say, I believe that I 


*#.conn prove a tenancy between the plaintiff 


and myself, and I desire to rely upon that. I 
think we ought to hold that, merely by alleg- 
ing the tenancy in his written statement, he 
does not preclude himself from setting up 
the defence of the law of limitation. Whe- 
ther there is that defence to the suit, ought 
to be determined upon what the facts are 
proved to be, if the plaintiff resolves to have 
them enquired into, as was the case here. 

Kemp, J—I concur. I wish ouly to add 
that the defendants in their written statement, 
which I have referred to in the original, set 
up a mouroosee holding with reference to 
some of the plots of the land for which the 
suit was brought, and with reference to other 
plots they set up an independent title claim- 
ing them as belonging to another talook than 
that of the plaintiff. 

Jackson, J—I concur with the learned 
Chief Justice. 

Glover, J.—I concur. 

Pontifex, J—I concur. 





The 11th December 1873. 


$ _ Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Costs—Form of Decree—Act VIII of 1859 
s. 360, 


Cases Nos. 285 to 287 of 1873. 


Miscellaneous Appeals from an order passed 
by the Subordinate Judge of Mymen- 
singh, dated the 9th August 1878. 


Rajah Raj ’Krishno Singh Behnadoor 
(Judgment-debtor) Appellant, 


Ceres. 


Pranod& Dabee Raj ENT and others 
_(Decree-holders ) Respondents, , 
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Baboo Rash Beharee Ghose for Appellant, 


Baboos Sreenath Doss, Nil Madhub Sen, 
and Bykunt Nath Doss for Respondents. 


Where a decree of the High Court awards costs, the 
order 1s not bad 10 Jaw simply because it does not s secify 
the exact amount to be paid as costs of the Lower Court 
Such specification is not rendered incumbent by Act Vili 
of 1859 s. 860, which only requires a Court of appeal to 
declare the proportions in which the costs are to be 
paid where more parties than one are made liable, 


Glover, J.—One order will govern all 
these cases. The question ig one of costs. 
It appears that the appellant Rajah brought 
a suit for possession of certain lands, which 
suit after gaining in the first Court he lost 
in the Court of appenl. The order in that 
Court, after declaring the other parties’ rights 
to succeed to the land, was that the Rajah 
should pay all the costs of the appenl 
amounting to a certain sum named, then all 
the costs in the original Court, not naming 
any sum, aud likewise the costs of the 
remand. The latter were occasioned by the 
High Court having sent down, pending the 
trial of the appeal, certain issues to the 
Lower Court under Section 3855 for 
adjudication, and the costs of remand 
referred to those costs, 

It is now said that the decree-holders are 
only entitled to the sum of money, specifi- 
cally named in the High Court’s decree for 
costs, and that they cannot bave the costs of 
the first Court nor the costs of the remand ; 
the Ist because the amount is not specified ; 
and the 2nd because such remand costs if 
they come in under any head ut all would 
come under the head of costs of the appeal, 
and that these have not been allowed beyond 
the sum of Ra. 1,078 fixed by the decree. 

We think these objections are not tenable. 
The High Court’s decree is perfectly clear 
as to what if means to giye, and there is 
nothing in the law which mukes that order 
for costs bad simply because it does not 
specify the exact sum to be paid as costs of 
the Lower Court. Very probably the means 
of ascertaining that exact sum were not in 


the possession ofthe Court at the time the / 
decree was drawn, but it can now be easily // 


ascertained, on referring to the record, what | 
was the nmount spent by the respondents in, 
the Court of first instance. Section 360 of Act. 
VIU of 1859, on which the pleader for the 
appellant relies, refers to cases where there 
are more parties than one made liable for 
costs, which necessitates the fixing by the 
Court of appeal of the proportion in which 
the costs are to be paid. Here the judg- 
ment-debtor was one person only, and there 
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is no doubt that the order of the Court was 
that he was to pay the whole of the eosts. 


' There is nothing in Section 360 to make it 


incumbent on a Court of appeal to specify 
the amount of the costs incurred in the first 
Court : it has only to declare the proportions 
in which they are to be paid. 

As to the costs of remand, the High 
Court’s decree is perfectly clear. It declares 
that besides the costs of the appenl and the 
costs in the original Court, the defendants 
are to have the costs of the remand. It 
does not matter whether these costs were 
incladed or not in the appeal costs. We 
lave only to see whether the order for these 
costs is clear ; and if it is clear, whether it is 
according to law. f 

Then there is another objection to the 
effect that the two daughters of the plain- 
tiff’s uncle and his widow, against whom the 
guit was brought, put in separate defences 
and engaged separate pleaders, whereas their 
defence was substantially the same, and that 
the Court ought not to have allowed them 
separate sets of costs. This is a matter 
beyond our power to look iuto now. The 
High Court in the exercise of its discretion 
chose to give the whole of the costs, and 
these of course included the whole of the 
costs that these defendants actually incurred. 

The appeals are dismissed with costs. 
Pleader’s fees 3 gold mohurs for the three 
cases. 


The 15th December 1873, 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Fere Nature—Night of Property. 
Case No. 1 of 1873. 


Regular Appeal from a decision passed by 
the Judge of Sylhet, duted the 26th 
September 1872. ` 


Chytun Churn Doss and others (Plaintiffs) 
Appellants, ~ 

\ versus 

The Collector of Sylhet on behalf of Gov- 

ernment (Defendant) Respondent. 
Baboo Grish Chunder Ghose for Appellants. 
Baboo Unnoda Pershad Banerjee for 

Respondent. 


Wild animals are no loger the property of a man 
than while they continue in Ins keeping or actual pos- 
session; but if they iegam their natural liberty, his 

e (d 
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property ceases unless they have a mind to gér 
which is only to be known by their usual cust. w 
returning, or gre instantly pursued by their owner, 1v: 
during such pursuit his property remains. 


Kemp, J.—Tux plaintiff is the appellant 
in this case. The suit is to recover a fuma'c 
elephant, namely, mealee, or, failing the 
same, the vulue thereof, Rs, 2,000. 

The plaintiff alleges that this elephant was 
purchased by his gomastah in the mouth of 
Falgoon 1270, and that he tamed and trained 
her to work, and owned and held possessio 1 
of her; that subsequently in Bhadro 1276 
the elephent fled into the jungle; that the 
plaintiff made diligent search ‘for her And | 
caused her loss to be reported at the sudder’ 
Police station of the district of Cachar sul 
continued the search ; that subsequently ho 
was given to understand that the said cle- 
phant was caught in the month of Chyset 
1277 at the Government kheddah at Siugla 
Oojjan ; that he then made an application t3 
the Superintendent of kheddahs for the 
restoration of this elephant, but that the 
Superintendent, without instituting any pto- 
per enquiry and without receiving evidence, 
rejected his application on the 6th of May 
1871. That rejection forms the plamuff’s 
cause of action. A description of the ele- 
phant is given at the foot of the plaint, 

The answer of the Collector of Sylhet ou 
behalf of Government is briefly to the follow- 
ing effect: Ist, that the elephant in dispute 
does not belong to the plaintiff ; 2nd, that tho 
description of the elephaut given in the 
plaintiff’s applications to the Superintendent 
of kheddahg was not recorded in the diiy of 
the thannah, and that the marks indicated 1u 
the said petitions do not agree with thosc 
borne by the elephant. 

Then a point of law is raised that “even 
“if for the sake of argument, it be conceded 
“ that the elephant in suit is the same that 
“the plaintiff alleges to have Jost, still it 1s 
“ quite clear that the said elephant returned 
“to its wild nature and was in its nafural 
‘wild state when caught; that it was under 
“the circumstances undoubtedly the pro- 
“ perty of the person who captured it, aud 
“that whatever right the plaintiff had held 
‘in the elephant in question ceased to exist 
“ when it returned to its natural independent 
“ state and wild nature.” And, lastly, that 
the plaintiff caunot recover the said elephant 
until he has paid in full the expenses incur- 
red by Government in capturing aud in 
keeping it, amounting up to date of suit to 
Rs. 1,080-2-11. 

The Judge ‘of Sylhet has dismissed the 
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pladyifts cage on two grounds : Ist, that he 
bas failed to satisfy the Judge that the 
unimal which he now claims*¢s the same 
animal which the plaintiff purchased and 
subsequently lost in the year 1276; and 
2ndly, on the point of law, the Judge, quot- 
ing from Stephen’s Commentaries on Black- 
stone, Volamé II, page 6, is of opinion that 
the plaintiff was not entitled, even if he had 
established the identity of the animal in 
dispute, to recover her. 

In this case it is admitted that the plain- 
tiff purchased a female elephant in 1270. He 
nppeara to have kept this elephant until 
Bhhdro 1276, using it for the pu: pose of 
‘dravging logs of wood: it does not appear 
that it was ever used ns a sowaree or riding 
elephant, and evidently it was in a semi-wild 
state, used for the above purpose only. Then 
it is alleged that in Bhadro 1276, this 
elephant wag missing from the custody of 
Bhola Mahoot who, we may observe, has not 
been examined iu this case. We do not find 
that the plaintiff gave any intimation of his 
loss to the Police immediately on the loss of 
the animal, the first intimation given to the 
Police being dated the 12th of Assin 1276, 
or some time after the alleged loss. In this 
jntimation no distinguishing marks by which 
the elephant could be recognized were given ; 
all that was stated was that a koonkee ele- 
phant, height 63 feet, was missing. This is 
all the plaintiff appears to have done towards 
any pursuit of his elephant, or towards 
recovering it. Subsequently, it is admitted 
that the Government captured two wild 
female elephants and a calf in the kheddah 
ut Singla Oojjan, and upon this the plaintiff 
upplied to the Superintendent of kheddabs 
claiming one of these female elephants ns 
the animal he had lost In these petitions 
to the Superintendent of kheddahs, dated 
respectively the 21st aud the 220d of Chyet, 
certain marks are given, namely, a dry scar 
ou the back of the elephant, a certain pecu- 
Jiar formation of the nails of the two hind 
feet, and tben it is said that the tail was 
complete and full. Strange to say in these 
iwo petitions the height of the elephant is 
not given ; this is somewhat significant, as 
the elephant captured by Government is 7 
feet in height, and the elephant lost by the 
plaintiff is given in the diary of the than- 
nuh as 62 feet; probably the plaintiff, did 
not like to give the height of the animal 
until his witnesses were prepared to identify 
the anizgnl now in disputé. Several witness- 
es have been examined by the plaintiff, and 
we concur with the Judge, ufter hearing the 


whole evidence read, in rejecting the tes- 
timony of these witnesses ns unsatisfactory: 

Then, with reference to the Jaw point, it is 
clear, with reference to the passage quoted 
by the Judge, that this animal was originally 
fære nature: “such animals are no longer 
“the property of a man than while. they 
“ gontiuue in his keeping or actual possession : 
“but if at any time they regain their natural 
“liberty, his «property instantly censes, unless 
“they have animum revertendi, which is 
“only to be known by their usual custom of 
“returning, or unless instantly pursued by 
“the owner, for during such pursuit his 
“ property remains.” Now, as already shown, 
nothing was done by the plaintiff in the 
matter of .pursuing his missing elepbant. 
Therefore, on the point of Jaw, as well as 
upon the unsatisfactory nature of the evi- 
deuce as to the identification of the animal 
now claimed, we concur with the Judge and 
dismiss this appeal with costa payable by 
the appellant. 


The 19th December 1873. 
i Present : 
The Hon’ble W. Ainslie, Judge. 


Act VIII of 1859 ss. 128, 129, 1832—Docu- - 
menlary Evidence— Procedure. 


Case No. 1482 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 8th April 1873, reversing a 
decision of the Moonsiff of Aluksoodpore, 
dated the 31st January 1872. 


Tumeezooddy (Plaintiff) Appellant, 
versus 


Busarut (one of the Defendants) 
Respondent. 


Baboos Nil Madhub Bose and Jadub 
Chunder Seal for Appellant. 


“Baboo Burgshecdhur Sen for Respondent, i 


At the stage of a suit referred to in Act VIII of 1859 
ss 128, 129, and 182, the Court ought to sort the’ 
documents tendered into two classes: those relevant and 
admussible, and those irrelevant and inadmissible ; and to 
reject in limine all documents which are evidently such 
ag cannot be used as evidence inthe suit, The admission 
of a document at this stage does not imply that it is 
evidence, but merely declaies that tt may, if properly 
treated, be used as evidence in the suit; and filing t'as a 
part of the record does not ¢onfer any authority on such 
document, or operate to dispense with any proof of 
geunmeness. ` 
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Courts of first instance onght to specify what portions 
of the documentary evidence on the record they have 
accepted, and what portions they have refused to listen 
to 


‘All the proceedings of the parties in respect of the 
use of documentary evidence are matters to be recorded 
on the proceedings of the Court by the Judge’s own note. 


In this case the plaintiff as landlord 
seeks to eject the defendant, alleging 
that he was formerly hig tenant, but that 
he has disclaimed and thereby forfeited his 
tenoncy. In 1252, the Government settled 
a ceitain resumed tenure with one Mussamut 
Hur Monee, and she in 1260 gavea mow- 
rosee sub-lense of this tenure to Kristo Dhon. 
Within this tenure, Morad Ali, the father of 
the defendant, and other persons, held a 
kvemee ryotee jote. It is alleged that in 
1255 this Jote wns sold to one Komurooddeen, 
who got himself registered os tenant of 
Kristo Dhon, and that in this way the rights 
of Morad Ali became extinct. The plaintiff 
further says that Komurooddeen created a 
new tenure in favor of one Sonaoollah in 
1256, which is vow held by the defendant, 
aud it is on a disclaimer of this that the 
present suit is founded. è 

The defendant alleges that Hur Monee had 
only the interest of n Hindoo widow, and he 
denies absolutely the transaction set up by 
the plaintiff, aud claims to hold as successor 
to Morad Ali. He states that he received 
in 1268 a lense from the reversionary heirs 
of Eshan Chnuder Tbakoorta, the husband 
of Hur Monee ; but apparently he treats this 
us merely confirmatory of his  provious 
tenure. The Subordinate Judge has dis- 
missed the suit on three grounds: firstly, he 
says that Ausurooddeen, under whom the 
plamntiff claims, was not competent to creante 
n title superior to his own ; secondly, that 
even if there was any sale by Morad Ali, 
the entire jote was not thereby conveyed to 
Komurooddeen. but only a part of it, aud the 
plaintiff, a single shareholder, is not campe- 
tent to oust the defendant, a tenant of the 
joint property ; and thirdly, he says that the 
plaintiff has altogether fuiled to prove the 
kobalah alleged to have been executed iu 
favor of his predecessor by the defendant? 
futher. 

\ All these points have been objected to in 
Special appeal, aud I think that the first and 
the second objections must prevail. It may 
he that Ausurooddeen attempted to crente 
for plaintiff a title superior to his own, but at 
any rate he conveyed to plaintiff as much as 
he held himself, and „thereby gave him a 
sufficient title to enable him to maintain this 
suit, Then as to the second point, it has 
° e 
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been pointed out that there was documeyfary 
evidence offered by plaintiff to show that the 
entire kyemée jote came into the hands of 
Komurooddeen, and that this has not been 
noticed by the Subordinate Judge. 

On this part of the case, very considerable 
doubt arises as to how the documoniary 
evideuce offered by the plaintiff was dealt 
with by the first Court, whether it was 
challenged or uot by the opposite party, and 
whether the first Court dealt with it as ev- 
dence in the suit, J think that the appeul 
must fail on the third ground, otherwise ıt 
would have been necessary to remand the 
case, because it seems to me that the second 
objection raised by the Lower Appellaie* 
Court came upon the plaintiff as a sutprice, 
und he ought to have au opportunity of estab- 
lishing his case by giving proof of the two 
documents upon which he relies to complete 
his title, This Court has. commented 
ad nauseam on the manner in which 
Courts of first instance receive and deal with 
documentary evidence. Sections 128, 129, 
and 132 of the Code of Civil Procedure do 
not make every document which is admitted 
under them good evidence in the suit. 
What the Court does or ought to do at tho 
stage of a suit referred to in those Sections 
is to sort the documents tendered into two 
classes: those relevant and admissible, aud 
those irrelevant and inadmissible (e.g., for 
waut of registration where the law requii+s 
registration, &c.) This has been distincily 
pointed out in this Court’s Circular Oder 
No. 9 of the 26th February 1867,* to which 
attention was again called by Circular Order 
No 12 of 8rd December 1869.f It is the 
duty of the Courts (one unfortunately 
systematically neglected) to reject in limine 
all documents which on inspection are eyi- 
dently such as cannot be used as evidence in 
the suit in whicn they are tendered, but it 
must not’ be supposed thant by the udmission 
of a document at this early stage any 
declaration is made to the effect that it 1» 
evidence; this admission goes no further 
than to declmo that it may be, if properly 
treated, used as evidence in the suit, The 
law, Section 132, says that the admitted 
documents are to be filed as part of the 
record. This filing does not confer on them 
any authority, or operate to dispense with auy 
proof of genuineness. Although a document 
which does not prove itself uuder the Ivi- 
dence Act has been placed on the record, the 
ee 
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Cok is not authorized to use it, or to allow 
it to be used without proof, except with the 
consent of the opposite party. If the party 
who places a document on the record neglects 
to prove it, or fails in his attempt to prove it, 
that exhibit is no evidence, aud the Court 
ought to make a distinct note of the fact. 
There is no provision in the Civil Procedure 
Code for the purgation of the record by 
directing the withdrawal of all documents 
requiring proof which have not been proved ; 
this makes it the more incumbent on the 
Courts of first instance to specify with 
exactness what portions of the documentary 
we evidence on fle record (the evidence tendered 
“having been first weeded under Section 129) 
they have accepted as established by proof or 
by consent, or as requiring vo formal proof, 
and what portions they have refused to listen 
to for want of proof. Unless this is done, 
the Appellate Courts can never know with 
certainty what the true state of the record is, 
and whether it has been properly made up. 
It isthe duty of the Court to see thut the 
documents which the pleaders propose to ase 
are properly proved, or that proof is by law 
or consent dispensed with. All the proceed- 
ings of the parties in respect of the use of 
documentary evidence are matters to be 
entered on the proceedings of the Court 
quite as much as their proceedings in respect 
of procuring the attendance and examination 
of witnesses, the compulsory production of 
documents, &c. ; the only difference is that the 
latter are recorded by petition and order, and 
the former must be recorded by the Judge’s 
own note. A Judge who does uot mako this 
note simply leaves his records incomplete : it 
is not fair to the parties or to the Courts that 
may have to deal with the suit in appeal 
that the record should be left thus imperfect, 
and a Judge who is negligent in this matter 
faila in a very important part of his duties. 
Then as to the third ground of the deci- 
sion of the Lower Appellate Court, it is said 
that the Subordinate Judge ought to have 
found that the conveyance by Morad Ali was 
proved, and that he hus overlooked the evi- 
deuce of possession and of paymeut and 
receipt of rent. The evidence of Ausurood- 
deen is relied upon as showing that the con- 
yeyance, which is n registered document of 
old date, cume fiom proper custody ; but this 
document is not of sufficient age to entitle the 
appellant to the presumption which attaches 
to ancient documents ; and although possession 
might wy itself constitute title, and is certain- 
ly iu connection with evidence of title 
strongly. corroborative of that evidence, it 


J 

cannot, in the absence of such evidence. estub- d 
lish the source in which the possession owi- 
ginated. It cannot therefore be said that 
there was any proof of the actual title set up 
which the Subordinate Judge was bound to 
notice, and which he has overlooked. Even 
if these documents were accepted, the lease 
to Sonaoollah is not established, and the suc- 
cession of the defendant to Sounoollah is not 
mado out. 

It was lastly contended that the defendant 
admits holding the jote of Morad within the 
jomma settled with Hur Monee; that there is 
evidence to show that Kristo Dhon held 
under Hur Monee, and that Komurooddeen 
and Augurooddeen held under Kristo Dhon, 
and plaintiff under Ausurooddeen; and there- 
fore, if Morad Ali was a ryot of Hur Monee, 
the defendunt by these series of transfers 
became the ryot of the plaintiff, and conse- 
quently became liable to ejectment on dis- 
claimer of holding under plaintiff. All this, 
however, was not stated in the plnint. What 
the plaintiff there alleged and undertook to 
prove was that he himself now 1epresents 
Mornafl ; that the intermediate representative 
of Morad created a new tenure in favor of 
Sonaoollah ; and that in respect of that new 
tenure the defendavt incuried his liability. 
There is no allegation whatever that the old 
tenure of Mornd continues to exist in the 
hands of the defendant, nnd that the plaintiff 
derives titla from Hur Monee. The case was 
so framed that it met by anticipation the 
defence which was actually set up that Hur 
Monee had only a life-interest; for the plaintiff 
carries his title back to a kyemee jote which 
was apparently as old as, or older than, Hur 
Monee’s title; and although he sets up a re- 
cognition of his rights by Kristo Dhon, this 
is merely asa covfirmution of an existing 
light, and not as the creation of a new tenure ; 
he must stand by the allegations of his 
plaint. The plaintiff relying upou Sona- 
ooliah’s kubooleut might have framed his 
plaint iu the alteruntive. He might have 
claimed under the kyemee right of Morad 
Ali, or, on failure of that, under the new 
tenure created m his favor by Kristo Dhon ;¢ 
but he now uot only seeks to set out his own’ 
title in the alternative, but also attempts to 
state the nature of the defendant’s holding in 
the alternative, viz., that it is either the old 
tenure of Morad or the new tenure of 
Sonaoollah. . 

This double alternative involves a contra- 
diction. In oue placethe plaintiff says I hold 
Morad’s jote; in another he says defendant 
holds it. Iu one he suys defendant holds under 
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me ag successor to Sonaoollah ; in another, | land hoe the opposite party has established his fight 
. : ere! ec1vVili SUL 

tliat defendant holds under me independently When Timıtayon is set up in answer to a suit for 
of Sonaoollah. Alternative statements which | possession, it does not lie upon the diene to disprove 
i icti i i $ plaintiffs possession; but ıt is the duty of the plaintiff 
involve contradictions are inadmissible ; for to show that he has been in possession within twelve 
it is impossible for a defendant to know years before the commencement of the suit. 

what case he has to meet, and therefore the{ Wherea survey is once concluded, the map completed, 


+ ent and the thakbust proceedings brought to a close, a 
ground now taken cannot be maintained. Dépnty Collector kás ug authority’ to re-open the: pros 


i ismi ith costs. | ceedings; and if he does so on the application of one 
ae appeal mot Re alsinieses wit party and tssues a notice to the opposite paty, the latter 
i 1s not bound to appear. 


Jackson, J.—THx present suit was brought 
The 7th August 1873. for the purpose of recovering possession of 2a 
considernble aren of land which the plaintiffs 
divided into four parts or plots, ns to {he 
boundaries of which there hns been a certain | 
The Hon’ble Louis S. Jackson and Dwatka- | amount of discussion. The land was claimed 
. ; as belonging by reformation on original sites 
H anity Migan seas. to the Slaintife and as falling maihin the 
boundaries which the plaintiffs have assigued 

Magistrates Award—Act XXV of 1861 s. 318 | to the four different portions of this land. 


—Possession—Limitation—Onus Probandi— The defendants pleaded limitation and 


Thakbust Proceedings—Jurisdiction—Regu- | also denied that the plaintiffs had any right 
lation VII of 1822. whatever to the land which the defendants 
alleged appertnined to their estate, 


The Subordinate Jadge of Dacca, Moulvie 
Nuzeerooddeen Mahomed, an officer of great 
experience and excellent judgment, decided 
Special Appeal from a decision passed by | in favor of the defendants on both the 

oat he | issues. The plaintiffs appealed and the 
tae eth N E decision of the first Cout has been reversed, 
i except as to a small portion of the land 
Subordinate Judge of that district, dated | claimed, by the Officiuting Judge of Dacca, 

the 12th September 1871. Mr. Garrett. 
The defendants have come up here in 
; -| special appeal. The case of the plaintiffs 
Kaleo Narain Bose and others (Defendants) | was one which imposed upon them a pecu- 
\ . Appellants, liar difficulty. The defendants were in 
f possession of the land in dispute under an 
award of the Magistrate under Section 318 
of the repenled Cade of Criminal Procedure, 
and under this circumstance the burden was 
Anund Moyee Goopta and others (Plaintiffs) | strictly upon the plaintiffs to prove that 
Respondents. notwithstanding the Magistrate’s finding as 
to possession they were entitled to the land. 
; The Officiating Judge does not appear to 
Mr. J. T. Woodroffe and Baboos,Kalee! have referred to that circumstance, and we 


Mohun Doss and Doorga Mokun Doss, ae omnit ae Jorg that he na a 
for Appellants, enly suppose at in giving plaintiffs a 
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Present : 


Case No. 1286 of 1872. 


Tth June 1872, reversing a decision of the 
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decree he seta aside or could set aside the 
award of the Magistrate. ‘That award is by 
aboos Unnoda Pershad Banerjee, Sres-| terma good to retain the party in whose 
nath Doss, and Romesh Chunder Mitter favor it is passed in possession of the land 
until the opposite party has established his 
for Respondents, right thereto by civil suit. The Officiating 
Judge, it is plain, has taken considerable 
award of a Magistrate under Act XXV of 1861] pains in dealing with the cnse, ang it is 
BIS por Be a id dy a a a te matter of lament that we should be unable 
in whose favor it 18 passed in possession of the | to affirm a judgment on which he has taken 

@ 


` 


80 Civil . THE WEEKLY oye Rulings. [Vol. KXL 





















































J 
those portious of the land in dispute which : 
were demarcated in 1859 as poruons of the 
plaintiffs’ villages. As to plot 1, that was 
demarcated in Chyet 1264, corresponding 
with March and April 1858—more than 
twelve years before the suit began—ans being a 
portion of the defendants’ property Marrich- 
putty. Itis true that subsequent proceed- 
ings took place before the thakbust Deputy 
Collector to which we shall presently advert, 
but even in respect of plots 2, 8, and 4, it 
seems to us that the Judge has given the 
thakbust proceedings an importance beyond 
what they were entitled to. The Judge in 
several passuges of his judgment clearly 
shows that he has misconceived what the 
real issue in this case wns. He appears to 
think that so long as the plaintiffs succeed in 
identifying the land in dispute with the 
land which was thaked at the time of the 
survey, that is, in 1859, with the plaintiffs’ 
villages, the plaintiffs have'made out all that 
they were bound to prove. In point of fact, 
however, the thak maps and proceedings of 
1859 were nt best only evidence : they could 
not conclude the defendant, nnd of course 
the weight, whatever it might be, which was 
due to the thakbust enquiries, hps been in 
this case very greatly impaired by the 
fact that since the thak took place there 
has been at least one diluvion and alluvion 
of the land in dispute. But the Judge 
extends the value of the thak evidence to 
the first plot of land on the ground of cer- 
tain proceedings which took place before 
the Deputy Collector Babooo Brojo Soondur 
Mitter in May 1859. It seems that after 
the thnk was compleied, an application was 
made by the plaintiffs or the parties whom 
they represent, stating that the boundary 
between their villages and the defendants’ 
village Muirichputty had been wrongly 
shown in the map, and the Deputy Collector 
seems to have made some enquiry and 
recorded a proceeding to the effect that the 
usual notice had been issued, but that the 
opposies party did not appear; that he 
roceeded to the spot and found that greater 
part of the land was under water and the 
rest fallow, but that from the enquiries h 
made he was satisfied that ‘the land w 
identical with the land which the plaintif 
had previously decreed to them in 1842 
the resumption proceedings, and that cons 
quently they were entitled to the alterati 
sought. ‘This proceeding of the Dep 
Collector was ultra yives. The survey o 
concladed, the map completed, aud the p 
ceedings brought to a close, we are 
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i TR trouble. The first question which 
he had to deal with is limitation, The 
defendants denied that at any tima within 
twelve years before the commencement of this 
suit, the plaintiffs had exercised any right of 
ownership on the land. The way in which 
the Judge deals with, this question is this. 
He snys :—“ The Subordinate Judge has 
“ framed an issue, which he has decided in 
. “favor of the defendants, that the plaintilf 
“ has not been in possession of the disputed 
© lend within the last twelve years, and he is 
“ therefore of opinion that the suit is barred 
“by limitation, Now limitation can only 
“accrue when it is perfeotly clear either 
"a that the claimaut was not in possession, or 
“that some other person was in possession. 
“ Iu the present case, it cannot be snid that 
“ any negative proof has been exhibited, and 
“therefore the decision of the Subordinate 
“ Judge ig tantamount to finding that the 
“ defendants have been in possession of the 
“ disputed land for the lnst twelve years.” 
And further on he says, after ndverting to the 
evidence which the defendauts gave :—“ I 
© certainly cannot see in this any such proof 
“ of possession by the defendants as would 
“justify us in barring the swt” It is 
manifest, therefore, that the Officiating Judge 
ig of opinion that when limitntiou is set up, 
it lies upon the defendant to disprove the 
plaintiff's possession, instead of its bemg the 
duty of the plaintiff, as has been repeatedly 
pointed out both by the Judicial Committee 
of the Privy Council and by this Court, to 
show that he has been in possession within 
twelve years before the commencement of the 
snit. The Inst ease in which this has been 
pointed out 1s in XIX Weekly Reporter, 
page 182. Clearly, therefore, the mistaken 
view which the Judge has taken of this 
question has entirely vitiated his view of the 
evidence. It is impossible to say whether if 
he hud anderatood the burthen of proof 
being upon the plaintiffs instead of upon the 
defendants, he would have come to the snme 
eonclusion that he has come to in this 
matter. 

The next point to which it is necessary to 
advert is the dealing by the Judge with n 
most important pottion of the plaintiffs’ case, 
viz., the thakbust proceedings on which it 
may, be snid the plaintiffs very chiefly relied. 
In the first place, whereas the Judge puts 
the whole land together on the sume footing, 
it is quite clear that the, thak map and the 
“proceeflings, as far as they ate cogent proof 
agninst the defendants, aye sgo only in 
respect of plots 2, 8, and 4, because it ig only 


Civil 


dat REPORTER, 


Rulings. 81 





A 874] 
A 


aware that he had atithority under Regula- 
tion VII of 1822, nfter the lapse of two or 
five or ten years, to re-open the proceedings 
and make any alterations which he thought 
fir. In addition to this, the enquiry was 


held behind the back of the defendants. We 
decline to accept the statement in the 
Deputy Collector’s roobakaree that the 


notice was served on the defendants, but 
even if it were served we must hold thet 
they were not bound to appeur. Finally, the 
order of the Deputy Collector proceeded not 
upon posseseion but upon enquiry into title, 
which was a matter entirely within the pro- 
vince of the Civil Court. It seems to us 
that the proceedings of the Deputy Collector 
in 1859 were in no sense binding and ought 
not to be taken into consideration. As ‘far 
as we are „ble to come to un opinion, we are 
inclined to think that the view of the 
Subordinate Judge that the so-called pro- 
ceedings of the thak office were altogether 
collusive is the correct view. We have 
alrendy stuted that the Judge has tried the 
case chiefly upon a wrong issue. The renl 
question was whether the Innd in dispute 
was such as that the plaintiffs were entitled 
thereto by renson of reformation on the 
original site. There are several points 
beuring upon this issue in which the Lower 
Appellate Court has misdenlt with the evi- 
deuce. There is in the first place a suit the 
- proceedings in which have been made use of 
by the Judge against the defendants. The 
plaint shows that suit to have been brought 
by one of the defendants agninst one Kali 
Kant Sen, The Judge says :—“ The present 
“defendants sued this Kali Kant Sen to 
“recover certnin lands, and they described the 
“west boundary of those lands ns the nij 
“noyasti zemin jaha Mozoomdarke thak 
“ mokuddumay auyay dikri hoyacha.” The 
Judge then says :—“ It is to be remarked 
“that in this case the suit wne to recover 
“certain lands which the defendant had 
“wrongly caused to be demarcated as his 
“own, aud I can scarcely conceive under 
“such circumstauces that the plaintiffs could 
“have referred to other Jands which peop! 
“had similarly caused to be’ demnrented ns 
“in their possession without clearly asserting 
‘the fact that they, the plaintiffs, were in 
« possession of such lands.’ Buc it does not 
appear how the plaintiffs were entitled to 
make use of the proceedings in this cuse as 
evidence aguinat the defendants. Then there 
is the evidence of ong of the witnesses for 
the defendants; viz., that of Joogul Kishore 
Banerjee. Thut evidence is disposed of by 
e 


the Judge in these words:—*“I think 
“it right to notice more particularly tue 
“evidence df dJoogul Kishore Banerjee as 
“the Subordinate Judze comments on u 
“ag being very fuvorable to the defendants’ 
“ense. This witness says that he has henrd 
“that since the recent alluviation, this chur 
‘has been taken possession of by the defend- 
“ants, having formerly been in the posses- 
“sion of the plaintiffs ; that their village of 
“ Karporah had Dabsha to the noth formerly, 
“that Martichputty is to the east of Kai- 
“porah some distance, and that this chur, 
“when thrown up last, had Bohur village on 
“the north.” The Judge then goes on:— rs 
“It is much to be wished that this witness hud’ ” 
been cross-examined with some strictness 
“as to what he really did memm.” We pre- 
sume that cross-examination is not what the 
Judge had in mind at the time, for he Bays:— 
“I would remark that the question before us 
“is not quite whether the land nt present 
© claimed occupiesexactly the same site as that 
“originally claimed in 1842 when the land: 
“first appeared, for they have diluvinted and 
“alluviated several times since; but has this 
“land been thrown up on the site of the lands, 
“which the plaintiffs eaused to be demarcate: 
“at the thak as belonging to his villages $ 
“ was the plaintiff then in possession of these 
“Junds, and were those thak proceeding 
“correct or fraudulent? Now if the wines: 
“menns that the land demarcated as Karpoiah 
“nt the thak was opposite Dubsha, he i: 
“clearly making a mistake, for the thak 
“map, which is not likely to be scientifically 
“incorrect, clearly shows Bhatkul Murich- 
“putty north of Karporah ; and if on the 
“other hand he means that the real site o. 
“the villuge of Karporah is to the south of 
*“Dubsha, thereby implying that the thal 
“map was an incorrect delineation of the 
“renl position of the estates affected by it, 
“his evidence is rather beside the mark 
“since the point to be decided is not 
“whether the thak assigned each pro- 
“ prietor’s land exactly where it ought te. 
“have been, but whether it was a correc’ 
“representation of the way the existing 
“villages were then held?” But if the 
thak map is metely the correct repre. 
sentation of the way in which the village: 
were then held, it was cleatly no evidence 
of title but only of possession. The way in 
which the evidence of this witness has been 
dealt with offers one of the illustrations show- 
ing that the Judge did not really tipprehend 
the true issue. 

There is oud more point which we wer> 
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unvilling to advert to, but which we now 
think it our duty todo, Part of the evidence 
in this case was a previous de€ision of the 
Subordinate Judge in a cnse between the 
parties, and which was atfirmed by a Division 
Bench of the High Court in 1868. In 
respect of this caga the Judge makes these 
observations :-—* Now this was n claim to 
“recover porsession of ‘certain lands and 
“which cnme before the Subordinate Jndge 
“in the way of appeal. Undoubtedly the 
‘(Subordinate Judge found the thnk map 
'§ wrong, but it ‘is not correct to sny that the 
“ High Court upheld this. The High Court 
upheld the decision of the Subordinate 
“ Judge generally, because apparently they 
“were not quite clear what the purport of 
“that decision was and therefore did not 
“like to say it was wrong.” Any thing 
more unbecoming and more improper it is 
difficult to conceive. The Judge, however, 
has not only remarked in these terms npon 
that decision, but he hna restricted the effect 
of the decision so affirmed in a way which 
appears to be unfair towards the defendants, 
He hns looked at the ground on which that 
decision proceeded, and choosing to consider 
that the decision was erroneous, although its 
effect could not be got rid of, he hns given it 
only the effect of maintaining the defendants 
in possession of the land to which the deci- 
sion related and has entirely omitted to 
consider the effect on the plaintiffs’ case of 
the circumstance that by that decision the 
defendants were confirmed finally in por- 
session of a portion of the land now in 
dispute and which lies in the very centra of 
the land which the plaintiffs claim. With- 
out wishing to carry the decision in the 
previous case between the two parties a 
single inch beyond the length it ought to go, 
it appears to us that the defendants nre 
entitled to consideration of that point. It 
has been suggested to us that the decision of 
the Judge, however wrongly he may have 
placed the burthen of proof, has proceeded 
on evidence, and that in respect of plots 2, 
8. and 4 it is quite consistent with the 
evidence and might be affirmed so far. But 
adverfing to the errors we have indicated in 
the decision of the Judge, it appears to us 
impossible to estimate the effect which the 
evidence might have had on the Judge’s 
mind if he had looked at it in a proper 
point of view, and consequently we have 
no choice but to remand the case to him for 
a fresh &écision upon the evidence. 

The costs of this appeal will follow the 
result, 
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The 12th August 1878. 
Present: 
The Hon’ble Louis S. Jackson and Dwarka- 
unth Mitter, Judges. 


Execution—Appeal—Security Bond. 


Case No. 664 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Backergunge, 
dated the 29th December 1871, affirming 
a decision of the Moonsiff of Dukhin 
Shahazpore, dated the 24th August 1871. 


Shuryutocllah Mirdha (one of the 
Defendants) Appellant, 


versus 


Teeta Gazee Howladar (Plaintiff) 
Respondent. 


Baboo Doorga Mohun Doss for Appellant. 
No one for Respondent. 


Where a decree-holder, pending appeal, gives a secu- 
rity bond whereby he undertakes that, if the decision of 
the first Court is reversed or modifled by the Appellate 
Court, he will make good any property taken by him in 
execution, the effect of such an undertaking is to bind 
him, in the event of the Appellate Court deciding that 
the claim of the creditor was in whole or in part untrue, 
to make good tothe other party anything taken in 
respect of the amount so found not due. The bond would 
not bind the decree-holder to conform to a mere direc- 
tion as to the manner in which the decree was to be 
executed, when that direction came too late, but would 
need to be construed equitably; and the other party if 
still a debtor to the decree-holder would not be entitled 


°# recover anything unless it were shown that he had 


sustained damage. ' 


Jackson, J.—Iwn this case it appenrs to us 
that the decisions of the Lower Courts can- 
not be supported. The conse was simply 
this:—The defendant in this suit advanced 
a sum of money to the present plaintiff on 
the security of n mostgage of immovenble 
property, and upon that mortgage bond he 


į afterwards sued, but it cnme out on the trial 


, 


TER, Rulings. [Vol. XXI. hy 
A 


j 
J 


A 
f 









1874. Civil 


\ 


oe 


that the debtor had already sold to some one 
else the property hypothecated, and accord- 
ingly a general money decree against the 
borrower was given by the Court of first 
iustance. The judgment-debtor appenled, 
nod on appeal the decree was modified by 
declaring that the hypothecated property 
should first be resorted to in satisfaction of 
the debt. In the meantime the execution 
creditor had given security and proceeded to 
execute his decree, and iu execution caused 
the sale of other properties belonging to his 
debtor. The debtor has brought the present 
suit in orler to recover the amount renlized 
by the sale of the properties contrary, as he 
nileges, to the direction of the Lower Appel- 
late Court, and in contravention to the secu- 
rity bond executed by the creditor, and has 
got a decree from both the Lower Courts. 
How inequitable such a decree would be 
seems to us to appear from certain passnges 
in the judgment of the Moonsiff. He says :— 
“Tt appears on a reference to a decision of 
“the first Court, filed on the part of the 
“ defendants, that owing to the admission of 
“this plaintiff that he had alienated the pro- 
“ perty hypothecated in the bond, in viola- 
“tion of the contract given hy him respect- 
“ ing the same, a decree was made for the 
“ debt secured by the bond, but that no order 
“ was passed for its satisfaction from the said 
‘“‘hypothecated property. On appenl by the 
plaintiff, the order of the Lower Court was 
“ modified, and a decree was made for the 
“ realization of the money first from the 
“ mortgaged property.” So that this person, 
the plaiutiff, having borrowed money from 
the present defendant on the security of 
property which he hypothecated, first vio- 
lated his own contract by selling the property 
to some one else, then obtained, under what 
circumstances we are at a losa to understand, 
a decision from the Appellate Court that 
the creditor was to proceed in the first 
instance against a property which it was 
clenar had passed out of the debtor’s hand, 
and then availed himself of that subsequently 
obtained decree of the Appellate Court to 
visit upon the defendant the consequence of 
an act done with the sanction of the Court 
which passed the original decree The 
oonsiff considered that the modification 
rdered by the Appellate Court in that 
evious suit must be dealt with ns n varia- 


on of that original decree, and in that 
<i way of reasoning he held the present 


efendant to have dqne something which 
was not warranted by the decree. It appears 
to us that this contention is untenable, The 
e 
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law declares that execution of a deffes 
shall not necessarily be suspended by the 
pendency of ‘an appeal, and by so providing 
it allows a party to execute hia decres by 
giving such security as the Court thinks fit 
to demand for the dud performance of the 
decree or order of the Appellate Court, and 
this brings us to the constriction of the 
security bond which the defendant had 
given. He, no doubt, thereby undertook 
that, if the decision of the first Court were 
reversed or modified by the Appellate Court, 
he should make good any property taken by 
him in execution ; but the effect of that we 
understand to be that if tlre Apnellite 
Court decided that the claim of the creditor 
was in whole or in part untrue, and in thar 
respect reversed or modified the decision of 
the Court below, then the creditor would be 
bound to muke good to the other party any- 
thing which would be tnken in respect of 
the amount so found not to be due. But he 
did not, as we apprehend, undertake to 
conform to a mere direction as to the manner 
iu which the decree was to be executed 
when that direction came too late to be 
acted upon. Bat in addition to this, it 


seems to us that the security bond would - 


have to be cousirued equitably, and that, 
under any circumstance, considering the 
relation between the parties as creditor nnd 
debtor, the plaintiff would not be entitled to 
recover anything unless 16 were shown thut 
he has sustained dumage. Whether it wns 
right or not to sell the properties taken in 
execution, it is clear that the proceeds of it 
all went to satisfy the debts of this very 
plaintiff. It does not appear that any special 
damage accrued to the plaintiff, nor does it 
appear that the whole debts of the pluintitf 
due to the defendant has yet been satisfied. 
It seems to us, therefore, that the plaintift 
had no real ground of action in this case, and 
that he merely sought to enforce the literal 
terms of a security bond which in reality had 
to be considered together with the whole 
facts of the case. We think the judgment 
of the Lower Courts must be reversed, und 
the plaintiff's suit dismissed with costs. 

It may be added that the defendant in 
this case is in fact absolved from carrying 
out the literal decree of the Appellate 
Court in the previous suit becanse ex con- 
cessis the property hypothecated could not 
have been sold at the first instnnce without 
a suit being first brought against the purty 
in whose haud the ‘property had passed. and 
the decree of the Appellate Court did uut 
and could not céntain any such direction, 
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N The 18th August 1873. 


Present : A 


The Hon’ble Louis S, Jackson and Dwarka- 
nath Mitter, Judges. 


Disputed Will—Procedure — Tesiator’s Signature. 
Cases No. 177 and 187 of 1873. 


Miscellaneous Appeals from an order 
passed by the Officiating Judge of 
Dacca, dated the 17th March 1878. 


Kalee Tara Dossin and another, Defendants 
(Opposite Parry) Appellants, 


VETSUS 


Nobin Chunder Kur, Plaintiff (Petitioner) 
Respondent, 


Mr. C. Jackson avd Baboo Kashee Kant 
Sen for Appellants, 


Baboos Mohinee Mohun Roy and Bharut 
Chunder Dutt for Respoudent. 

Where a will is disputed, the proceedings should take 
as nearly as possible the form of a regular suit accord- 
ing to the provisions of the Code of Civi} Procedure, 

the petitioner for probate being the plaintiff, and the 
* opposing party the defendant. 

o entitle the executor to a probate, the signature of 
the testator must be that of a conscious peson, and not 
the result of mere mechanical movement of the hand. 


Jackson, J.—In this case the Judge had 
to determiue whether the will propounded 
by one of the parties had or had not been 
duly executed. The opposite party con- 
tended in the first place thnt the will had not 
been executed, and in the next place that, if 
it had, the alleged testator was at the time 
non compos mentis being in a state of 
uuconsciousness and incapnble of understand- 
ing what it was about. Qn this point, the 
Judge says :—“ The second point is not, I 
© think, a question of which cognizance cau 
“be tuken iu the present case. Such a point 
“ must ordinarily involve a long enquiry, and 
“it seems to me wholly unreasonable that 
“this elaborate enquiry should be made 
“simply as a sort of foot-note to making it 
“all over ngain in a regular suit’ We think 
it was in u case from Dacca tnat we lately 
had occasion to call the attention of the 
Judge to the provisions of the Indinn Suc- 
cession Act in which what is called the 
procedure in contentious cases had been 
pointed out, wviz., that the proceedings shall 
take as nearly as possible the form of a 
regulargsuit according tô the provisions of 
the Code of Civil Procedure, iù which the 
petitioner for probate shall be the plaintiff, sud 
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the pereon who may have appeared to oppose 
the grant shall be the defeudant; yet the 
Judge coneeives thut because the enquiry that 
arises upon this issue is likely to be elaborate, 
he is justified in refusing to make it, and 
referring the purties toa regular suit. Not 
only it appears the Judge has omitted to 
come to a finding upon the evidence reco ded 
in this matter, but it appears that the whole 
of the evidence on the other side has not 
been taken. Under these circumstauces, we 
have no choice but to reverse the order of 
the Judge, and order a new and proper trial. 

This order will apply to No. 187, 

The costa will abide the result. 

The Judge appears to be under the im- 
pression that mere mechanical signature 
would be sufficient to entitle the executor to 
a probate. This, however, is uot so. The 
signature must be that of a conscious person 
and not the result of mere movement of the 
hand, 





The 18th August 1878. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
uath Mitter, Judges. 


Suit to set aside Adoption—Onus Probandi. 
Case No. 147 of 1872. 


Regular Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Dacca, dated the 13th April 1872. 


Gooroo Prosunno Singh (Defendant) 
Appellant, 


versus 


Nil Madhub Singh and others (Plaintiffs) 
Ltespondents. 


Baboos Sreenath Doss, Kalee Mohun Dass, 
and Doorga Mohun Dass for Appellaut. 


Baboos Romesh Chunder Mitter ond Nullit 
Chuader Sen for Respondents. 


¢ In a suit to have it declared that an adoption which 


has long taken place and has been acted upon, and in 
vntue of which defendants are in possession, is a frau- 
dulent and false adoption, the onus hes an the plainti 
to make out, to some extent at any rate, the fraud an 
falsehood alleged. 


Jackson, J.—Tuis was n suit to set nsi 
the adoption of one Govroo Piosunno, wh 
was said to have been adopted by ee 
Dooiga, the widow gf Pran Kisto, und ulso “À 
to establish and declare that this Goo) ~ 
Prosunno had no right to the property | 
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by Unnoda Pershad, the grandson of Pran 
Kisto. Some portion of the facts alleged 
by the plaintiff are not admitted, but the 
undisputed facts appear to be these ;—that 
Pran Kisto died, leaving a widow and also 
an adopted son Doorga Pershad ; that Doorga 
Pershad succeeded and remained in possen- 
sion of the property till be died. either in 
1261 or in 1262 ; that at the time of Doorga 
Pershad’s death his wife was living ; that 
his wife is not now in possession of the 
estate; und that Joy Doorga, Pran Kisio’s 
‘widow, who seems to have been in posses- 
sion at the time of her death, and who was 
a woman adyanced in nge when she died, 
‘did shortly before that event tuke in ndop- 
tion Gooroo Piosunno under an alleged 
power from Pran Kisto. ‘The plaintiff who 
has since died claims as heir to the property, 
and it is not, we believe, disputed that as 
regards kinship, if Joy Doorga and Shuma 
Soonduree were out of the way, and no 
adopted son was in existence, he would have 
been heir to the property. The plaintiff 
also alleged, what is denied, that Shama 
Soonduree was pregnant at the time of her 
husband’s death, und afterwards gave birth 
to a male child named Unioda Pershad, who 
lived leas than a year. ‘The defendants 
alleged that Shama Soonduree was unchaste, 
and that shortly after the death of her 
husband she left his house, and has been 
since and is now living an immoral life, and 
they denied that any such child as Unnoda 
Pershnd was ever born. They alleged thar 
Pian Kisto some years before his death, 
that is to, say, in 1249, gave Joy Doarga 
power to adopt three sons in succession, and 
adopted while still alive a son nnmed Doorga 
Pershad, but that subsequently, in 1252, he 
made over his property under n will to Joy 
Doorga, and died in 1256. ‘There were othe 
issues to which it is not necessary now to 
advert. 

The Subordinate Judge who tried this 
suit, after disposing of certain objectinns to 
the plaintiff’s right to succeed, entered upon 
the question of the deed of permiasiqn 
granted to Joy Doorga. On that point, he 
discussed the evidence given by the defend- 
ante, and coming to the conclusion that that 
evidence was unworthy of credit, he declared 
the adoption to be invalid, and gave judg- 
nent in favor of the plaintiff. 

It appears to us that the defendants. 


„pt lents, contend justly on the authority 
o 


f a decision of this Court, delivered by 
the late Chief Justice Sir Barnes Pencock, 
p inted in IX Weekly Reporter, pugo 463, 

Ld 


that the burden of proving an afirmffive 
in this case lay upon the plaintiff, snd 
we therefore called upon the plender for 
the plaintiff to show us thut he had made 
ont such a case. The evidence for tho 
plaintiff has been most of it rend over to 
us by the appellant’s vakeel, and admii- 
tedly there is nothing in “that evidenco 
which amounts to anything more than hear- 
any statement, except, perhaps, that of Ram 
Churn Dutt; and Baboo Romesh Chunder 
Mitter, vakeel for the respondent, very 
fniily admitted, as indeed he could not 
help admitting, that if it lay upon his client 
to mnke ont a case affirmatively, there ically 
was no matter upon which the judgment o 
the Court below could be supported. But ho 
contended that, under the circumsiauces or 
this case, the burden of proof lay upon tho 
defendants, and he undertook to show tliat 
the adoption of Gooroo Prosunno, even if 
made under a valid instrument, could not 
amount to a valid adoption ; and in suppors 
of that contention, he referred us to the 
judgment of the Judicial Committee given 
by Lord Kingsdown in the case of Muesamut 
Bhoobun Moyee Debia v. Ram Kichore 
Acharjee Chowdhry, reported at pnge 279, 
Volume IX, Moore’s Indian Appeal Cuases.* 
On the fitst point we have no doubt 
whatever. This was not a suit for relief 
in the shape of obtaining possession of 
property. It was a suit for declaration of 
title. The Court was asked to declare 
that an adoption which had long taken 
place and had been acted upon, and in 
rittue of which the defendants were in 
possession of the property, wna n fraudulent 
and false adoption. In that state of th: 
allegation, it was, no doubt, the business of 
the plaintiff to make out to some extent at 
any rate the fraud and falsehood which he 
alleged. An exumination of the evidence t> 
which we have alrendy referred shows very 
clearly that the plaintiffiu this respect has 
ultogether fuiled. Then, as to the princiulo 
Inid down in the case of Bhoobun Moree 
Debia above referred to, it seems to us that 
the observations of the Judicial Commitica 
in that case do not apply to the presen’. 
The situntion of the parties is altogether 
different; in fact, it is the very reverse. In 
that oase the plaintiff relied upon a power 
to adopt which he sct up as entitling him to 
recover possession of the estate from the 
party on whom it had devolved, and their 
Lordships held that, looking to theNintenticn 
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ofthe ancestor in giving that power to 
adopt, and looking at the circumstance thut 
that ancestor had been gucceefled by a son, 
and that presumably the intention of that 
ancestor bad been effected by it, the first 
adoption could not be followed by a seconil 
adoption under the same instrument. ‘Their 
Lordships usg these words at page 309 :— 
“The instrument before us is merely what 
“it purports to be,—n deed of permission to 
“adopt ; it is not of a testamentary charne 
“ter; it was registered as a deed in the life- 
“time of the maker ; it contains no words of 
“devise, nor was it the intention of the 
“ ntaker thatit should contain any disposition 
‘of his estate, except so far as such 
“disposition might result from the adoption 
“of a son under it. He mentions the 
“objects which indaced him to make the 
“ deed,—1eligious motives, the perpetuation of 
“his family, and the succession of his 
“property ; but it was by the adoption, nnd 
“only by the adoption, that those objects 
“ were to be secured, and only to the exten: 
“in which the adoption could secure them.” 
And fu, ther on :—“ The question is whether 
“the estute of his son being unlimited, and 
“ that`son having married and left a widow 
“his heir, and thas heir having acquired a 
“vested estate in her husband’s property ns 
“ widow, anow hei: can be substituted by adop- 
“ tion who is to defeat that estate, nnd taxens an 
“adopted son what a legitimate son of Gour 
“Kishore would not have taken. This seems 
“contrary to all rerson and to all the prin- 
“ciples of Hindoo Inw as far as we cnn 
“collect them. If Bhowanee Kishore lind 
“died unmariied, his mother, Chund:abulee 
““Debia, would have been his heit, and the 
“ question of adoption would have stood on 
“quite different grounds. By exercising the 
“ power of adoption, she would have divested 
“no estate but her own, and this would have 
“brought the case within the ordinary rule, 
“ but no case hns been produced, no decision 
“ has been cited fiom the text-bouks, and no 
“principle has been stated to show that hy 
“the mere gift of a power of adoption toa 
“ widow, the estate of the heir of a deceased 
“son vested in possession can be defented 
“and divested.” These observations refer 
ton state of things entirely opposed to the 
facts here. The only parallel to the case of 
Bhoobun Moyee which could have nrisen to 
the present onse, would have been if Shama 
Soonduree, Doorga Pershad's widow, had been 
now in possession of the property, and if the 
suit had -beeu-brought-by-Gooreo Prosunno 
to divest her of. the property dnd put himself 


p 


in possession thereof. Shama Soouduree, 
however, is out of possession, and it is qués- 
tionable if she ever was in possession, In 
that state of things, it apponrs to us that 
the observations of the Judicial Committee 
are not applicable to the circumstances of the 
present case ; thut Joy Doorgn by exercising 
the power of adoption would, to ‘use the 
words of Lord Kingsdown, have divested no 
estato but her own, and the adoption there- 
fore would not be void. For the above 
reasons, we think the decree of the Lower 
Court must be set aside and the plaintiff's 
suit dismissed. The defendants will be 
entitled to their costs of the Lower Court 

As to the costs of this appeal we muke no 
order. 


The 21st August 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarkn- 
nath Mitter, Judges. 


Suit by Morigagee— Money Deci ee—Executton— 
Act VIII of 18659 s. 271. 


Case No. 807 of 1873. 


Special Appeal from u decision passed by 
the Officiating Judge of Dacca, dated the 
14th Jannary 1873, affirming a decision 
of the Offiovating Subordinate Judge of 
that district, dated the 29th May 1872. 


Radha Kant Roy (Plaintiff) Appellant, 


Versus 


Mirza Sudafut Mahomed Khan and others 
(Defendants) Respondents. 


Baboos Romesh Chunder Mitter aud Lali 
Alohun Doss for Appellant. 


Buboos Huree Mohun Chucherbutty and 
Kashee Kant Sen for Respondents. 


Where a mon tgairee suing upon his bond obtains a 
money decree without any declaration of lien, he is in the 
sume position as if he had not taken any mortgage at 
all, and in taking out execntion his claim to a rateable 
distribution of surplus sale-pioceeds of attached roperty 
is founded upon a. 271 of the Civil Procedure Code. 


e 
* Jackson, J—Tur plaintiff in this case 


lent a certain sum of mouey to one Asmut- 
oounissa, and took fiom her a bond by which 
she pledged to him 8 nnnas share of a certai 
estnte. On the 22nd May 1865, the plainiif 
obtained a money decree upon this bond, whic 
decree was aftorwatds affiimed on appen 

The lady in question had other creditor 
amongst whom were ome of the defendants 

in this suit, and one Hedayut Ali; and 


Hedayut Ali, it seems, had in execution of 
LJ + 
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his decree attached and sold auother share of 


thé anme estate, viz., n 24 annas share out of 
which his claim was satisfied, and the present 
plaintif and the defendants applied to receive 
ratenbly the surplus sale-proceeds in con- 
sideration of their respective decrees, and au 
order of that kind was made by the Court 
executing the decree. The defendants, how- 
ever, being dissatizfied with that order 
appealed to the Zillah Court, and the Zillah 
Court, undoubtedly without jurisdiction, set 
nside the order of tha Lower Court, and 
ordered that the defendants alone were 
entitled to share in the surplus proceeds, The 
plaintiff brought the present suit to recover 
from the defendants te sum which he con- 
siders himself to have been entitled to out of 
those surplus proceeds. ‘The defendants 
appear to have urged in their defence that the 
plaintiff having a mortgage over the 8 annas 
share of this property wns not entitled to a 
shure in the surplus proceeds of the 23 annas 
share, and also that he was. disentitled by 
reason of his not having attached that parti- 
cular share. Both the Courts below have 
concurred in dismissing the plaintiff’s suit. 
The Judge’s decision, which is that of the 
Court of Appeal, proceeds upon the ground 
that “the plaintiff is not an unsecured 
creditor ;” that “he had a lien ngainst n 
specifie property ;’ and that in so far as he 
had secured: himself by n lien upon the 8 
annas, he was entitled to the benefit of his 
foresight, but that he was not entitled to be 
protected in that part of the transaction in 
which he had net exhibited foresight. The 
plaintiff in this case appears to stand in pre- 
cisely the same position as if he hnd not 
taken any morignage at all. He did not sue 
upon his mortgage, nor did he obtain any 
declaration of lien in the decree which he 
obtained. The ground of the plaintiff's right 
nud of the present suit is Section 271 of the 
Code of Civil Procedure, ‘That Section, 
afier providing that’ the attaching creditor 
should be first paid in fuli, goes on to pro- 
vide that if there be any surplus, ‘such 
“surplus shall be distributed ratenbly 
. “amongst any other persons who prior to thè 
“order for such distribution may have taken 
“out execution of decrees against the same 
“defendant nnd not obtained satisfaction 
“thereof.” That is a declaration without 
any regervation as to the equitable righta of 
secured or unsecured creditors. ‘The clause 
following, which provides that ‘ when any 
“property is sold subject to n mortgage, the 
‘mortgagee shall not be entitled to share in 
“ any surplus arising from such sa'e,” shows 
é e 


that the Legislature lad in view n partied + 
case in which it would not be right to allow 
patticipation by the execution-creditora, aud 
the making of that one particular exception 
goes cleatly to show that the Legislature did 
not intend that any other exception was to 
be made, It is contended that the plaintiff 
is uot a person “ who, prior to the order for 
“ distribution, had taken out execution of his 
“ decree against the same defendant and not 
“ obtained satisfaction thereof ;” and it is also 
said that these provisions of the Code are 
uot applicable to cases of persons who have 
securities for their decrees, but only to 
creditors of mere money decrees, Tho 


yakeel who-advauced this contention was #* 


unable to refer us to any other Section of the 
Code which would provide for this plaintiff’s 
decree, if he did not come under the provi- 
sions which are now under consideration. lu 
point of fact, however, lis was a,mere money 
decree. It nppears to us, therefore, that the 
plamtiff having been entitled under Section 
271 to a rateable distribution, aud the defend- 
ants having resisted him iu obtaining such 
distribution, and having got possession of the 
money which ought to have come to plaintiff 
by an order of the Appellate Courf made 
without jurisdiction, they are clearly liublo 
to refund that money to the plaintiff at his 
suit. Jt appears, however, that in the mean 
time the plaintiff has proceeded to sell tho 
ploperty hypothecated to him by Asmutoon- 
nissa, aud hag recovered not all but a large 
portion ef the sum remaining due to him. 
Therefore, when the case goes back to tho 
Lower Appellate Court, that Court will have 
to determine what sum under the citcum- 
stances is due to the plaintiff; beeange if, afer 
ordering payment to the plaintiff of tho 
amount due under Section 271, and taking 
into account ‘what he has received other wiso 
than in execution, the two mmounts should 
exceed his entiie claim agninst Asmutoon- 
uissa, the Court of course will not direct the 
balance over and above such claim to be puid 
to him, but the plaimtiff’s relief should be 
restricted to the amount due to him in full. 
It is almost needless to say that when any 
property is sold subject to a mortgage, the 
Legislature, in the words we have quot d, 
does not mean the mortgagee of another 
portion of the same estate, but that it mean: 
the mortgagee of the very property sold. 

Baboo Romesh Chunder Mitter admit. 
that the defendant No. 4, for whom Babvo 
Kashee Kant Sen appears, has been*ygnneces- 
arily maden respondent, He will therefore 
be entitled to Wis costs. 
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The 26th August 1878. 


Present: a 
The Hon’ble Louia S. Jackson nnd Dwarka- 
nath Mitter, Judges. 
Rent Suits—Issues—Act VIII ( B.C.) of 1869. 
Cases Nos. 1884, 1386, and 1887 .0f 1872. 


Special Appeals from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 20th July 1872, reversing 
a decision of the Moonstff of Goalundo, 
dated the 22nd April 1872. 


Radha Malakar nnd others (Defendants) 
Appellants, r 


~ 


versus 


Srishteo Narain Shahn and others (Plaintiffs) 
Respondents. 


Baboos Chunder Madhub Ghose ma 
Doorga Mohun Doss for Appellante, 


Baboos Mohinee Mohun Roy and Issur 
Chunder Chuckerbutty for Respondents. 
A suit for rent, as authorized by Aot VIII (B.C.) of 
1869. to be tried in the Civil Courts must be a bond fide 
putt for rent, and nota tiial of a wholly different issue 
between parties advancing conflicting clams of owner- 
ship co the estate. 

Jackson, J.—It appenrs to.us manifest in 
this case that the plaint wns improperly 
framed, and that the plaintiffs were not 
entitled to maintain this suit, The plaintiffs 
alleged themselves to have purchased in 1278 


the fractionnl portion of an interest, itself 


fractional, belonging to Ram Chand, and 
immediately after they commenced a suit for 


the sum of three pies ng tent for the kist! 


immediately succeeding their purchase. The 
result of this suit was, und we cannot doubt 
it was, a result fully anticipated by the 
plaintiffa, that another party intervened 
impeaching the plaintiffs’ purchase and set- 
ting up an entirely different title to the 
estate for which the rent was claimed. The 
Moonsiff, as we think, properly refused to go 
into this question, but the Subordinate Judge 
on appeal reversed the decision of the 
Moonsiff. 

We wish to take this opportunity to state 
our own opinion that the effect of the trans- 
fer of jurisdiction as to rent suits from the 
Reveuue Courts to the ordinary Civil Courts 
was not to enable plaintiffs to expand the 
provisions of the law relating to them and 
the inteyrenors, which merely referred to the 


previous enjoyment of the rent, into a trial of al 


an entirely new and comfplicated issue 
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between plaintiffund some other person clnim- 
ing title to the estate ; but that a suit for rent: 
ns authorized by Act VIII of 1869 (B.C ,) to 
he tried in the Civil Courts must be n bond 
fide suit for rent, and ia not to be a trial of a 
wholly different issue between patties advanc- 
ing conflicting claims of ownership to the 
estute. We state this opinion because the 
question would certainly arise in this case, if, 
the plaint were not defective, and it may be 
useful to intimate an opinion ; but the ground 
of our decision iu the present case must be 
that the suit ns brought is one which ought 
not to be maintnined. For this reason the 
decision of the Lower Appellate Court must 
be reversed, and the pipintifi’s suit dismissed 
with costs. 

We think in such cases to admit freely 
intervenors, as has been done in this case, for 
the purpose of trying questions of title ns 
between them and the plaintiffs, would be a 
most mischievous exercise of the discretion 
vested in the Courts by Section 73 of the 
Civil Procedure Code. 

This judgment will apply to Nos. 1386 
and 1387. 


The 19th September 1873. 


Present: 


The Hon’ble Louis S Jackson and D warkn- 
nath Mutter, Judges. 


Malikana—Set-off — Limitation. 
| Case No. 999 of 1871. i 


| Special Appeal from a decision passed by 
‘the Subordinate Judge of Bhaugulrore, 
dated the Sth June 1871, reversing a 
decision of the Moonsiff of Soorujgur- 
rah, dated the 31st December 1869. 


Syud Shah Aleh Abmnd (Defendant) 
Appellant, : 


versus 


Nehal Singh (Pluintiff) Respondent. 


“Ar. C. Piffard and Moulvie Syud Murhumut 
Hossein for Appellant. ý 


| Mr. J. T. Woodroffe mnà Baboo Boodh 
i Sen Singh for Respondent. 





Where an arrangement has been effected by which 
malikana is to be paid, not in cash, but as a set-off 
i against the rent payable to be deducted therefrom, and 
it is not shown that the right to such malikana has been 
ienatėd, the fact of its fot having been paid in cash 
pear ap not a Dar ae of the maliks 


for twelve 
i for the 


k 


X 
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«: Jackson, J.—IT seems to us that although 
tho argument in these cases has been a good 
deal prolonged, the decision of the matter is 
really very simple. The whole’ question 
before us on the rehearing of the special 
appenl is whether the plaintiffs’ suits are 
burred by reason of their not having 
received the malikana which they now claim 
within twelve yenrs. On this point it 
seems sufficient to say that the documents 
which are read to us by Mr. Woodroffe, and 
which the Court below was’ bound by the 
previous order of this Court to have referred 
to in these cases, distinctly show that in 
12665 and 1266 ariranzements were come to 
between these parties, that is to sny, between 
parties whom they represent ia title, whereby 
the malikann’ was not to be pnid in cash, but 
was to be deducted from the amount of rent 
payable by the plniutiffs to the defendant. 
That being so, and the defendant not having 
since that time until the bringing of the 
recent suits in the Revenue Court collected 
the gross rent on account of the lands occu- 
pied by the plaintiffs, we are entitled to hold 
that the arrangements were not repudiated. 
Nothing has been done to show that the 
nrinngement did .not subsist down to the 
fime when the defendant brought the suits 
for the gross rent of the lande. On the 
contrary, as soon as he brought those suits, 
the plaintiffs immediately objected that they 
were entitled to a deduction of the malikann. 
They raised severa! pleas, but this was dia- 
tinctly raised that the malikana was to be 
set-off against the rent, and it appears very 
eer suse omt only 
wecision on that point 

sered itself precluded by 
weediction from doing so. The 

w Counsel for the special appellant, 

_ ft. Piffurd, hns suggested that the arrauge- 
ments contemplated in those purwannahs 
have been departed from either by alienations 
of the plainiiffe’ rights, or by surrender of 
the Innds, or by difference in the extent of 
the'lands which they held at the time; but 
these are merely suggestions. It is not, 


clonio 


l shown that the defendant has acquired the 


‘plaintiffs’ right to receive the maliknna whch 
was:acknowledged in these documents. Ic 
is‘not shown, and there is no reason what- 
ever to suppose, that the lands now occupied 
by the plaintiffs, and in respect of which they 
have been sued for rents, are either different 
lands, are more or less in quantity than the 
lunds ‘whicli they then,oceupied. It appears 
to us that after the defendant’s ancestors had 

addieszed the plaintiffs’, ancestors the pur- 

e 
Ld 
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wannah dated the 22ud Chyet 1265, “and 
under the, circumstances of the case, it would 
lie upon tif defendant to set up and prove 
the alienation of the plaintiffs’ right to tha 
malikaua which was there acknowledged, and 
that it would not be open to the defendant, 
after having come to an arrangement with 
the pluintiffs by which their malikava was 
not to be paid in money, to turn round and 
say, “you did not receive any malikoua in 
cash, and therefore your suit is barred.” It 
seems to us therefore that the substance of 
the decision of the Lower Appellate Court is 
right; that the plantffy’ suits are not barred ; 
und that they are entitled to a decree. ° 

These cases were dealt with originally if? 
the Court of first instance as consolidated. 
It has been thrown out more thau once at 
the hearing of this appeal to-day that the 
cases present some points of difference 
between them. We asked. the learned 
Counsel for the special appellant in what 
respects they differed from one another, and 
from the one under consideration, nnd he hns 
been unable to give any eatisfuctory answer. 
Tn this state of things, we consider we arə 
justified in making one order in all these 
anpenls, vis, thnt all these special appeals 
will be dismissed with costs. 


The 19th November 1872. 


Present: 


Sir James W. Colvile, Sir Bnrnes Pencock, 
Sir Montague Smith, Sir Robert P. 
Collier, nnd Sir Lawrence Peel. 


Alitakshara Law— Succession—Family Custom—- 
Law of Primogeniture. 


On Appeal from the High Court of 
Judicature at ‘Fort William in Bengal.* 


Mussumat Sheo Soondooree 
versus 


Pirthee Singh and others. 


The question in this cause was the right of succession 
to Talook Sunkia, which had been hel ! by S, the common 
ancestor of plaintiff and defendant, and settled with him 
after resumption by Government, 

Plaintiff's case was that S left two sons, M and 
who was a minor; that M took possession and, in law, 
held for himself and infant brother; that on M's death, 
his son D took his place as managing member of the 
joint family; and that on his death, leaving only a 
iro pe (the defendant), plaintiff became entitled under 
the Mitakshara to the whole estate, 

The defendant's case was that plaintiff was illegitimate, 
and that the estate descended from D to herself, an alter- 
native defence being that, according to family custom, 


plaintiff, 


* From the judgment of Kemp and Glover, JJ., in 
Regular Appeal No. 48 of 1886, decided 27th July 1367, 


—8 F. R., 
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the Meht of inheritance had been invested in the line 
of the eldest son. 
~ The only issues settled were— ` 

J. Whether respondent (plaintiff) wa8 the legitimate 
son of $, 

2. Whethersthe law of primogeniture obtained ın 
8's family. : 5 

Accepting (as the Privy Council did) the High Court’s 
finding that plaintiff had established his legitimacy, the 
estate which was gdmitted to be ancestral and presumed 
to be joint would, in the absence of a snecial family 
custom, descend to his two sons, leaving plaintiff entitled 
to ona moiety at least. Whether he would be entitled 
to more would depend on the general law of succession 
to be applied. ‘The Privy Council remanded the case 
for trial of the following issues :— 

1. Whether S left any other | 
and plaintiff; and if any are dea 
left any male descendants. 

9. © Whether the estate of S, which was formerly with- 

y Zillah Beerbhoom, bavıng been transfered to Zillah 

hangtulpore, the succession thereby became regulated 
by the law of the Mitakshara; or whether, by reason of 
any lucal or family custom, it continued to be governed 
by the Dayabbaga. 


timate sons than M 
whether they have 


Tus appeal was heard some months ngo. 
Whilst it stood for judgment their Lordships 
were asked to suspend their decision in the 
hope that a proposed compromise wonld be 
effected. They have since been informed 
that the negotiations for a compromise hnve 
failed, aud that the parties desire to have 
their Lordships’ judgment ; which I now 
proceed to deliver :— 

The question in the cause wns the right 
of succession to nn estute called Talook 
Sankra, forming part of Tuppa Belputin in 
Zillah Bhnugulpore. The estnte was 
unquestionably held by Sdomaer Singh, 
the common ancestor of the appellant and 
respondent, nnd, having been resumed by 
Government with the rest of Tuppa Belputia, 
was temporarily settled with him in 1840 
Soomner Singh died in Murch 1851. 

The case of the respondent (the plaintiff 
in the cause) as stated in the pluint is, that 
Soomaer Singh left two spus, viz., Manick 
Bingh and the reepondent, the latter being 
a minor at the dnte of his father’s death, 
and continuivg to be so until March 1865 ; 
that Manick Singh took possession of the 
property, but, at least in lnw, held it on 
behalf of himself and his infant brother as 
members of n joint and undivided Hindoo 
family ; that on Manick’s death, his son 
Durbejoy took his place as managing member 
of the joint family ; that on the death of 
Durbejoy, leaving only a daughter, the 
respondent became entitled, under the law 
of the Mitnkshara, which is the law of Zillah 
Bhaugulpore, to the whole estate, the 
daugliter (the appellant) being entitled only 
to mainéénance ; but that, nevertheless, he 
had been dispossessed by the Conrt of Wards, 


acting on her behalf, which had since | law of the Dayablinga, she would succeed ta 
e 


procured a permanent settlement of the 
property to be made in her favor. s3 

The case made by the Court of Wards or 
behalf of the appellant is that Soomaer 
Singh lefe only one legitimate son, viz. 
Manick (the respondent being illegitimate) ; 
nud, accordingly, that the estate descended 
from Soomaer to Manick, from Mnunick to 
Durbejoy, and from the latter to the appel- 
lant, The answer set np niso an alternative 
defence, viz.. that, according to the cnstom 
nod usnge of the family of Soomacr Singh 
and the zemindars in the neighbourhood, the 
right of inhiritance has generally been 
vested in the line of the family of the eldest 
son in succession. Te ouly issues settled 
in the cause (p. 72) were— 

1. Whether the respondent is the legiti-+ 
mate or illegitimate son of Soomaer Singh. 

2. Whether the law of primogeniture 
obtains in the family of Soomaer Singh 
or not. 

A further question, which does not appear 
on the pleadings, was raised in the course 
of the suit, viz, whether the district in 
which the estate is situate (Tuppa Belputta), 
having been transferred ns late as 1795 from 
Zillah Beetbhoom, of which it wns thereto- 
fore part, to Zillah Bhaugulpore, the general 
law of succession to be applied to the case 
was that of the Dayabhaga, or ‘that of the 
Mitnkshara. 

The respondent being out of possession, 
the burthen of maintaining the first issue, 
of conrae, lay upon him. And if he has 
not done so, his suit must stand dismissed. 
But if it be nssumed that, ns the High Court 
has found, he has succeeded in establishing 
his legitimacy, if becomes material to 
consider what in such a case would be the 
remaining questions between the parties. 

The property ia ndmitted to be ancestral ; 
and the family, if not admitied, must be 
presumed, tobe joint. Hence, in the nbsenca 
of n special iaw of descent, founded on 
family or other custom, the estnte at 
Soomner’s death would descénd to his two 
gous ns Hindoo coparceners ; nnd on Manick’s 
denth. Durbejoy would succeed only to hia 


father’s moiety. The respondent, therefore, ' 


would unquestionnbly be entitled to at least 
a moiety of the estate. : 

Whether he wonld be entitled to more 
depends on the question, what is the general 
law of succession to be applied? Under 
the law of the Mitmkshara he would 
succeed to Durbejoy’a share, subject to his 
daughter’s right to maintenance ; under the 
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her father’s shore iu preference to her 
uncle. 

To establish, therefore, the appellant’s 
title to the whole estate, she must provea 
special and customary rule of succession ; to 
establish her title toeven a moiety, she must 
show thnt the succession is to be regulated 
by the law of the Daynbhaga. 

Again, the second issue as settled, does not 
comprehend the whole of what is essential 
to the appellant’s tule to the whole estate. 
For, let it be granted that the rule of primo- 
geniture did obtain in Soomner Singh’s family, 
that circumstance would, no doubt, support 
the title, fitst of Manick, and afterwards of 
Durbejoy, to the estate ns impariible, But 
on the death of Durbejoy the next mule 
member of the joint fumily would, under 
the law of the Mitakshnra, be entitled to 
succeed to the ancesttal estate, though 
impartible, in preference to the daughter of 
the last holder. ‘This was ndmisted ia the 
Shivagunga cnse.* although, on the ground 
that the impattible estate in question wns 
the separate acquisition of the last holder, 
it was there ruled that it ought to descend, 
according to the rule of succession to 
repatnte estate, to his widow. Hence, to 
‘make out the appellant’s title to the whole 
estate, it must be shown both that by custom 
it was impartible, and descended according to 
the law of primogeniture; and also that 
either by special family custom, or by the 
operation of the law of the Dayxbhaga, as 
the Jaw which should govern the case, she, 
on the death of her futher, was entitled to 
succeed to it, in preference to her great 
uncle. ` 

It is next to be considered what are the 
proper findings on the settled issues. 

The Principni Sudder Ameen altogether 
omitted to decide the first. The High Court, 
on a enreful review of the evidence, came to 
the conclusion that the plamt:ff (the present 
respondent) hnd establi~hed his legitimacy ; 
and, at the close of the argument at the bar, 
their Lordships were cliarly of opinion that 
no ense had bern made for disturbing that: 

nding. 

t Upon the question of the alleged family 
custom, the decisions of the two Lower 
Courts were in conflict; the Principal 
Sudder Ameen holding that the evidence 
showed that the estanto was impartible, and 
that the appellant was entitled to succeed to 
it. It is not, however, very clear whether 
he rested the appellans right of succession 


* 2 W. R., PoC, BL. š 


ov” 
on fumily custom, or on the law of the 
Daynbhagt, freating that as the law whic! 
was to govern the ease. The High Cou. 
held that there was no proof of any custom 
which varied the ordinary law of inherit- 
ance ; thatthe Jaw to be applied was thu. 
of the Mitakshara ; and, congequently, that 
the respondent was entitled to recover the 
whole estate. 

The point to be fitst considered on this 
part of the case ia, whether the first of these 
propositions of the High.Court is correct. 

The frerh evidence adduced by the appel- 
lant in support of the alleged custom is wry 
slight. Of the five witnesses called by herp. 
two ouly spenk to the custom. One of thes: 
does not pot it higher than a custom by 
which the eldrst son takes the whole estate , 
and, in answer to the plaintiff’s pleader. 
admits (thereby recognizing the applicability 
of the Mitakshara) that on the'death of the 
eldest son, after he has taken possession o! 
the property, lenving only n daughter, the 
brother wonld take before the daughter. 
(See p. 72, line 39.) 

The documentary evidence does not carry 
the case much further. Mr. Sutherland’r 
Report does not show more than that in the 
year 1819 there was great confusion atu 
uncertainty ns to the nature of the sub- 
tenures in Tuppa Belputta; that Soomaer 
Singh was then claiming many villages tc 
which he was not entitled ; that the decu- 
ments of title produced by him were untrust 
worthy ; and that if the villages specified ip 
List No. 1, p. 35 (of which only two aro 
identified as villages now in dispute), werc 
originally held ona ghatwallee tenure, the 
ghatwals in that district (see p. 29, line 50: 
had virtually ceased to be such, and hno 
become meio under-furmers. It does no: 
appear what was done on this report; but 
it is certain that many years after its date, 
i.e, in 1840, the talook in dispute wus 
resumed by Government, and settled an 
ordinury malgoozury land with Soomaci 
Singh. 

The other documentary evidence of thc 
appellant proves litle or nothing. But it 
is remarkable that the proceedings for the 
mutation of names on the deaths of Soomart 
and Manick, which form part of it, conian 
the usual inquiry whether there were other 
heirs of the decensed ; and that in neither 
instance was the clnim expressly ngserted m 
oue founded on the sight of primogeniuime. 

On the other hand, it is singular Mat tho 
strongest evideyce in favor of the poritior 
that, the estate hnd beep treated as in the 
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nature of a raj is to be found in the oral 
testimony given on the part of ghé respond- 
ent. (See in particular witness No. 5, 
p. 28.) But this evidence would at most 
prove that the property, though held as a 
ruj, belonged to a joint family, of which, 
not invariably the eldest son of the last 
holder, but the most competent male member, 
was entitled to succeed as rajah; and, 
further, that the original possessions of the 
family, viz., those held by Jye Singh, had 
been the subject of partition. 


On the whole, whatever may have been 
thetentlier history of the estate, which was, 
Aat most, only a subtenure of some kind 
under the Raja of Beerbhoom, there seems 
to their Lordships to be no sufficient ground 
for disturbing the conclusion of the High 
Court, that since the resumption it is to be 
trented ns gubject to the general law of 
succession. 


The result of this is that, if there are no 
legitimate descendants of Soomaer Singh 
other thun the respondent and the appellant, 
the respondent is entitled in any caso to 
recover half the estate ; and, if the general 
law of succession is that of the Mitakshara, 
to recover the whole. 


What, then, is the general law of inheri- 
tance by which the case is to be governed ? 

The High Court applied the law of the 
Mitnkehnta ns that which undoubtedly rules 
in Zillah Bhaugalpore ; and refused to listen 
to the plen founded on the transfer of Tuppn 
Belputta from Beerbhoom to Bhnugulpore in 
1795, trenting it as “ started at the eleventh 
hour on appesl.” This last position is not, 
in their Lordships’ view, correct; becaus« 
the point is expressly taken by the Principal 
Sudder Ameen in his judgment, and seems 
to have been one ground of his decioion. 
(See page 77, line 40.) : 

The applicability of the Daynbhaga to the 
case may depend upon either of two cn cum- 
stances. It may be that the whole of the 
transferred district has continued to be gov- 
erned dv its old law,in which case the Jaw 
would be an exceptional local law ; or the 
particular family, though now domiciled in a 
zillah governed by the Mitnkshara law, may 
have continued to retain the law of the 
Bengal school as an exceptioual family law. 
Tf the first state of things exists, the fuct 
must be notorioua to those who administer 
justice Ja that part ofethe country. The 
second state of things would require to be 
shown by evidence, and thesrecord contains 
no evidence on this point. Nor, the plead- 


THE WEEKLY RRPOẸTER. 


Rulings. [Vol. XXI. 


ings and issues being wlat they nre, could 
it be expected to do so ? . 

The two Lower: Courts being, in fact, in 
conflict ns to the lauw applicable to the ense, 
and the question having been insufficiently 
tried, it seems to their Lordships desirable 
to remand the cause for further inquiry on 
this point. f i 

The case has hitherto been denlt with as 
if there could be no dispute as to the pro- 
perty, except between the appellant and 
respondent. The High Court has nlmost 
assumed this to be so, remarking, inciden- 
tally (pnge 82, lme 55), that of the four sons 
of Soomaer, other than Manick, Pirthee was 
the only survivor. Ou the argument of the 
appellant, however, it was shown, that on 
the face of the oral evidence given for the 
respondent, it was stated, that of these sons, 
Teeluck at least was legitimate, and had left 
issue (see pp. 24 and 25). This fact (if 
true) would affoct the original shares of the 
respondent and Durbejoy in Soomaer’s estnte 5 
though, unless Teeluck outlived Durbejoy, 
it would not affect the respondent’s tight to 
succeed to that person’s share, whatever it 
may have been. 

The respondent, having to recover by force 
of his own title, is bound to show that the 
whole inheritance of Soomaer is, according 
to the law of the Mitukshara, now vested in 
him; and his own evidence leaves so much 
doubt on this point, that a remund upon it 
alse seems to be necessary. ta 

The learned Counsel for -the appellant 
sought also to setup a jus tertii, as regnrds 
some of the earlier generations of this family, 
appearing in the Geuenlogical ‘Tuble at page 
80. It seems to be clenr that there was a 
partition of some kind amongst the sons of 
the original ancestor Jye Singh; but it is 
not so clenr that the share of Tribhoobun, ‘ 
one of these soue, was ever divided amongst 
Soomaer aad his other sons. 

Their Lordships, however, are not disposed 
to invite litigation, by extending the inquiry 
beyond the descendants of Soomaer. Both 
parties have come into Court representing 
him to have been the sole owner of thie-estate ¢ 
and if there were co-sharers with him, and 
there are now decendants of such co-shaters, 
it will be open to them, whatever muy be the 
result of thig suit, to assert their title in 
another and independent suit. . 

Their Lordships will, therefore, humbly 
advise Her Majesty to affirm the decree under 
appeal in so far a8 it declares that the 
respondent was the legitimate son of Soomaer 


Singh; to reverse the test’ of the suid 
‘ e 


1874.] Civil 


decree; and to remand the cause to ‘ie | 
High Conrt, with directions to determine 
the appeal from the decree of the Principal f 
Sudder Ameen, pursuant to the provisions of 
Section 35% of Act VIII of 1859, after 
causing the following issues to be tried | 
viz, :— ` 
lst—Whether Soomaer Singh left any 
and what legitimate sons, other than Manick 
Singh, in the pleadings mentioned, and the | 
respondent; and if so, whether they are 
living or dead ; und if any of them are dead, | 
when they respectively died, and whether 
they bave left any aud what male descend- 
ants. - 

2ndly.—Whether the estate of Soomaer 
Singh, which was formerly withiu the limits 
of Zillah Beer bhoom, having been transfei red 
to Zillah Bhaugulpore, the succession there- 
by becomes liab'e to be regulated by the law 
of the Mitakahata ; or whether, by reason 
of any loenl or family custom, such succes- 
sion, notwithstanding the transfer, continues 
to be governed by the law of the Dayabhava 

Their Lordships will also recommend that 
the costs of this appeal on both sides be 
taxed; and that the amount of such taxed 
costs be certified to the High Court, and be 
dealt with by that Court as part of the costs 
in the cause. 


The 20th November 1873. 


ù 


7 Present : 

The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 
Ezecution-sqle—Misdescription—Acquiescence. 

S Case No. 56 of 1878. 


Special Appeal from a decision passed by 

` the Subordinate Judge of Rajshahye, 
dated the lst October 1872, affirming a 
decision of the Moonsiff of that district, 
dated the 28rd November 1871. 


a EC 6 


Taranath Chuckertutty and another 
(Plointitf) Appellants, 


VE?! SUS 


Joy Soonduree Dahee (Defendant) 
Respondent. 


Baboo Mohinee Mohun Roy for 
Appellants. 


Baboos Bhyrub Chunder Banerjee and 
Issur Chunder Chuckerbutty for Respond- 
ent. y s 
A mere verbal error ın the proceedings connected with 

the attachment aud sale’ of property i execution of 8 
e g 
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-P 
deeree, 1f it introduces no doubt as to what the Cu st 
intended to deal with, is not such a misdescripli u ^4 
will in any waydlefeat the auction-puchi sang. ~ 

Where a sale bas been allowed to be completul oy i'o 
Court without any opposition on the pat of the ta. 
ment-debtor, whois coynizant of proceedings and aes ta 
them so fai a» to petition for an extension of tinu, ta> 
sale ought not to be treated as a nullity. 


Ainslie, J. — Ir appears that a certain 
mowrosee ijarah of 7 annas of Turraf S- 
dakalee was situnted within the g-mind seo 
of a 7 annas share of Perguunah Lusk'er- 
pore, the rent of this yjatah being Rs. 194-2 
sicea, equivalent to Rs. 213-10 of the 
present ourrency. Subsequently, the .7 
annas share of Lushkerpere was divil d 
into three estates: one po tion, consistiuy 
of 4 annas 13 gundahs 1 cower 1 krang, 
was held by Rajah Poresh Narain Roy; 
the 2ud, consisting of l anna 3 gundabs t 
cowree | kraut, by Hur Saukur Sandy: 
and others; and the 8rd, also df 1 anni 3 
gundahs1 cowree 1 krant, by Kooer Nujentcr 
Narain and others. For some ieason, winch 
it ig mot necessary to enquire into, the -ub- 
ordinate talook, the mowrosee ijarah, wns 
similarly divided, and the rent was apportion- 
e!l in three shares. The p'a:ntuf clnim- by 
purchase at an executiou-sule one-third of 
the two first shares of the ijarah, namely, 
that situated within the estate of Rajan 
Poresh Narain Roy, and that situated within 
the estate of Hur Sunknr Saudyal These 
shares were sold in execution of a dei o 
obtained by one Nita Kalee Dabea. Pro 
proceedings in the exeeution swt Lavs 
described the property sold ns n putnee talool. 
bearing a jumma of Rs. 52-5 in the elias 
of Hur Sunkur Sandyal, and a putnee tal ck 
bearing a jumma of Rs. 238 in the shuv 
of the Rajah. On a suit for rent being 
brought by the plaintiff, the defendant in'er- 
vened and denied the title of the plainlifk us 
tolo. Hence this suit was brought, and it 13 


‘now contended that ng the property bel ng- 


ing to Joy Soonduree was a mowroree utah, 
aud as the property purporting to be sold to 
the plaintiff in execution of the decree was a 
putuce talook, nothing whatever passid ty 
that gale. The question seems to us to com» 
to this, whether there was such a mid - 
scription in the proceedings couneeted with 
the attachment and sale as might introduce u 
doubt as to what it was inteuded by tle 
Court to deal with. If there 1 no such 
doubt, then we take if that a mere verb. 
error will in no way, def-at the anction-pur- 
chaser’s rights. In considering wheth®rt u o 
was any ambigyity, wo must lo:k to th» 
procgedings of the defondant herseif on tie 
l4 
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18th of January 1868, when her property 
was under attachment and wag about to be 
put up for sale, She then came forward in 
Court ; she admitted that her property was 
under attachment, and she said nothing about 
the proposed snle being irregular; in fact, 
she would appenr to have tacitly conceded its 
regularity by asking for an extension of time 
for paying up the money deciecd against her. 
Then, although it 1s said that Joy Soonduree 
has a putnee talook within Seedakalee, yet 
it is admitted that she has no such talook 
within the shares of Rajah Poresh Narain 
Ray and Hur Sankur Sandyal. We think 

-A that where a sale bas been allowed to be 
completed by the Court without any opposi- 
tion on the part of the judgment-debtor, 
although that judgment-debtor was in Court, 
was perfectly cognizant of the state of affuirs, 
and accepted them so far as to petition 
merely for aù extension of time, the auctiou- 
purchaser ought to be protected, if possible, 
and the sale ought not to be treated asa 
nullity. 

This view is supported by n judgment 
delivered by myself nnd concurred in by Mr. 
Justice Elphinstone Jackson, to be found in 
the 15th Weekly Reporter, pnge 490. 

A judgment in the 18th Weekly Reporter, 
page 56, of a Bench cousisting of the learned 
Chief Justice and myself, has been cited as 
opposed to this, but it seems to me that there 
is a very marked difference between the two 
enses. ‘In‘this case there certainly was an 
attachment of the properties of Joy Soon- 
duree, and an attachment of properties of Joy 
Soonduree situated within certain specified 
shures of Pergunnah Lushkerpore. ‘There 
wns no other property within these shares 
which any person could suppose that the 
judgment-creditor intended to proceed 
against ; butin the case in the 18th Weekly 
Reporter, we find that it was attempted to 
extend the fale of the rights und interests of 
two persons named so as to make it include 
the rights and interests of sundry persons 
not named. Now it isa very common thing 
for a judgment-creditor to proceed against 
one or several out of many judgment-debtors, 
nud unless he spec’fies the names of the 
parties against whom he is proceeding, it is 
quite impossible for anybody, either Court 
or intending purchaser, to suppose that any- 
thing is being sold except the properties of 
the parties named. 

We gre, therefore, of opinion that the 
judymént of the Court below should be 
reversed, and that the plaintiff should obtain 
a deoree declaring his right in one-thyd of 
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the mowrosee ijarah formerly held by Joy 
Soonduree and situated within the shares of 
Rajah Poresh Narain Roy aud Hur Sunkur 
Sandyal, in Pergunneah Lushke1pore, with 
costs. 


et ee 


The 9th December 1873. 


Present: 

The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. B. Kemp, 
Louis R. Jnckson, F. A. Glover, aud O. 
Pontifex, Judges. 


Sale of Tenure for Arrears of Rent—Act X of 
1859 ss. 105 & 106. 


Case No. 1525 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated the 
27th June 1872, reversing a decision of 
the Subordinate Judge of that district, 
dated the 21st December 1871. 


Sham Chand Koondoo and others (Plaintiffs) 
Appellants, 


versus 


Brojonath Pal Chowdhry and others 
(Defendants) Respondents, 


Baboos Chunder Madhub Ghose, Bungshee 
Dhur Sen, snd Juggut Doollubh, Bysack. 
for Appellants. oa my 


sy Le 
Baboos Gopal Lall Mitter, Obhoy Churn’ "| 
Bose, Kalee Mohun Doss, Hem Chimder’: , 
Banerjee, Doorga Mohun Doss, Bama: - : 
Churn Banerjee, aud Bhowanee Churn, ` 
Dutt for Respondents. : ar 
ie 
A zemindar who has obtained a decree’ for ‘arrears of 
rent of a transferable tenure is entitled to sell, tha 
tenure: and a person who has obtained a transfer 'ofe, ~ 
such tenure which he has not registered, and cannat 
show a sufficient cause for not registering it, 18 bound 
| by the sale and cannot set up a title wluch he has 
acquired by a previous sale. 


This case was referred to the Full Bench 
on the 24th July 1873 by Jackson and 
„Birch, JJ., with the following remarks :— 


Jackson, J.— We think the point involved 
in this case should be referred to a Full 
Bench for decision, and the point to be 
referred should be this—The plaintiffs pur- 
chased. on the 19th February 1866 the 
right, title, and interest of Brojonath Pal 
and others in a certain jote which, it is 
admitted, is. a traysferable, under-tenure. 
That sale was not confirmed, and therefore 
did not become absolute and final, until the 

o- 


pear eA d 


’ 


_ the sale to the pluntiffs. 


’ 
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23:d June. Intermediately, the zemindar | the decree, according to the rules for the salo 


brought a suit against the jotedars whose 
‘rights had been sold for arrears of rent, and 
having recovered. a decree against them, 
caused ee be put up to sale ; and it 
was sold accordingly on the 4th June, that 
is to suy, 19 dnys before the confirmation of 
The purchaser wna 
one Kedar Nath, who afterwards couveyed 
his 1ights to Menoka Doxsee, oue of the 
defendants. The transfer under the circum- 
stance was not registered; neither did the 
plaintiffs make any deposit of the rent due 
as nilowed by Section 6 of Act VIII of 
1865 (B.C.) Are the plaintiffs entitled to 
possession of the jote notwithstanding the 
gale of it in the rent suit ? 

The cases which have been referred to, 
and from which the conflict arises, are on the 
side of the plaintiff-,— 

X Weckly Reporter, pp. 484, 446, 

XIIL Weekly Reporter, p. 449. 

IO B. L. Reports, p. 49, App. Civil. 

XV Weekly Reporter, p. 341. 

“XVII Weekly Reporter, p. 417, and also 
a judgment of the Judicial Committee 
printed at page 195 of the same volume, 

On the side of the defendants are,— 

II Weekly Reporter, p. 181. 

V Weekly Reporter, p. 205. 

V. Weekly Reporter, p. 59, a ruling by 
the Fyll Bench, which, however, does not 
_appenr to bear distinctly on the point. 

, ‘Sutherland’s Reports for 1864, page 48, 


na Act X Rulings. 
ei > XV Weekly Reporter, p. 99. 
a "XVII Weekly Reporter, p. 352, and 


$ 


\ 


e 


finally a quite recent judgment of the pie- 
pent lgsrned Chief Justice and Mr. Justice 
Glover in Special Appeal No. 911 of 1872.* 
* -The judgments of the Full Bench were 
delivered as follows by— 

Couch, C.J.—The decision of the pre- 
sent question depends in my opinion upon 
the construction which is to be put upon 
Sections 105 nnd 106 of Act X of 1859. 
These Sections, I think, must be read 
together, forming as they do a provision for 
the sale of transferable tenures in execution 
of decrees for arrears of rent, 

Section 105 says that if there is a decree 
for arrears of rent due in respect of an 
under-tenure which by the title-deeds, or the 
custom of the country, 18 transferable by sale, 
the judgment-creditor may make application 
for the sale of the tenure, and the tenure may 
thereupon be brought tọ sale in execution of 





* 20 W. R., 59. 
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of under-tenures, for the recovery of ariens 
of rent due in respect thereof coutuined 
in any law for the time being in force. 

By ‘tenure’ is meant, not the right or 
interest of any person in the lund, but the 
holding or the interest which has been 
crented by the lease; and giving to the 
word its plain and ordinary meaning, it is 
that which is to be sold. If this had not 
been intended, and the person who obtained 
n decree for rent was to be only entitled to 
sell the right and interest of the person 
against whom the decree was obtnined, it 
would not have been necessary to make fha 
provision in this Section, as the decreo 
might be executed upon all his propsty in 
the same manner as any other decree. It 
seems to be that by providing that the 
tennre shall be sold, more was meant than 
selling what is the property of the person 
against whom the decree had been obtained. 
And the words “according to the rules for 
the sale of under-tenures for the recovery of 
arrears of rent due in respect thereof,” may 
assist us in coming to this conclusion. Tho 
rent is not regarded as due from the person 
against whom the decree ia obtained, but as 
due in respect of the tenure. 

The words in the latter part of the Sec- 
tion, “ other property,” do not appear to mo 
to limit the meaning of the first part. In 
many, if not in most cases, the tenure would 
be the property of the person against whom 
the decree is obtained ; and then the words 
“other property moveable or immovenble” 
belonging to the judgment-debtor, would not 
be inappropriate. I think it would bo 
giving too great an effect to the word- 
“other property,” to say that they show that 
the intention of .the Legislature was, not 
that the whole of the tenure should be sold. 
but only the right and interest of the jndz- 
ment-debtor in it, When we ¢ompare the 
words of Act X with those of the Regula- 
tion which was repealed by it, and for 
whioh the provisions in Act X were substi- 
tuted, it seems that some alteration of the 
law was intended. Act X professes to be 
ao Act to amend the law, aud not mately a 
consolidating Act. Many provisions in the 
Regulation are repealed, and others nre aul- 
stituted for them. The part of the 7th 
Clause of Section 15 of Regulation VII of 
1799 which would be applicable to the pre- 
sent question snys,—“If the defaulter ben 
“dependent tulookdar, or the holde® of any 
“other tenure which by the title-deeds, oi 
“established usage of the county, is trans 
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+t ferable by sale or otherwise, it may be 
“brought to sale. by application to the 
“*Dewanny Adawlut, in satisfaction of the 
“arrear of rent.” This authorizes the sale 
the person agninst 
whom a decree might be obtained, is the 
holder of the tenure, The Judicial Com- 
mittee of the Privy Council in the case in 
XVII Weekly Reporter allude to these 
words, and consider that they are v ry 
materint ag to what casés were within the 
Regulation. They say (page 200)—“ They 
“ wore not the holders of any tenure, to use 
“the words of Regulation VII of 1799, and 
“were cettainly not proprietors, in the 
“words of the Regulation VII of 1819.” 
In Act X, words which are capable of n 
much wider meaning are substituted for the 
words of the’ Regulation. The Act says 
generally that if there is a decree for arrears 
of rent the tenure may be sold. There are 
no words limiting it to a decree obtained 
agninst the p-1son who is at the time the 
holder of the tenure. 

There is unother difference between the 
Act and the Regulation which shows that‘it 
was the intention of the Legisluture to give 


_ito the zemindars n more effectual remedy 


- 


than they possessed before. The 8th Clause 
of Section 15 of the Regulation directs that 
transfers shall be registered :— As a further 
“geenrity to the zemindars in maintaining 
“their rights over the dependent talookdars 
“continned uuder them, the laiter are hereby 
“required to register in the sudder cut- 
“oherry of the zemindaree to which their 
“talooks mny be attached, all transfers of 
“such talooke, or portions of them, by gnle, 
“gift, or otherwise, as well as all successions 
“thereto, and divisions among heirs in cases 
“of inheritance.’ But it.does not provide, 
ns Act X does in the proviso to Section 105, 
that no transfer which is required to be 
registered shull be recognized, unless it has 
been so registered, or unless sufficient canse 
for non-registiation be shown to the satisfac- 
tion of the Collector. More stringent pro- 
visions in favor of zemindars nre inserted in 
‘Act X of 1859 than in the Regulation. Is 
appears to me, taking Sections 105 and 


106 together with the proviso, that it 


was intended that the zemindar should 
be at liberty to treat as the holder of 
the tenure, and the person whom he might 
sue for the arrears of rent, the person 
who is registered in his books as the 
owner, “inless any one conld show that there 
had been a transfer, ond that there was suffi- 
cient cause for ils*non-registration. In guch 


À 


a case, a zemindar might find that he had 
been suing the wrong person. Faking these 
Sections together, I think that the zemindar, 
having obtained a decree for arrears of rent, 
is entitled to sell the tenure; Md that the 
person who hug obtained a transfer which he 
has not registered, and cannot show a suffi- 
cient cause for not registering it, is bound by 
the sale, and crnnot set up a title whieh he 
has acquired by n previous sale. 

Section 106 appears to provide for cnses 
where the zemindar has gued the wrong 
person. The renl proprietor may come in 
upon the condition of depositing the amount 
of the decree, and may show thut he was the 
owner of the tenure, and should have been 
sued That is a wholesome provision ; for a 
suit might be brought collusively aud u decree 
for the arrears of rent might be obtained, and 
the tenure be eold without the real proprietor 
heing able to show that in fact the arı ears 
cluimed were not due. 

The opinion that I now state. and which I 
stated in a forme: case when I sat with Mr. 
Justice Glover, is in accordance with the 
earlier decisions of this Court, And in the 
conflict of opinion which there is amongst 
the learned Judges of this Court, it is satis- 
factory for me to find that in the earlier cases 
the same was decided as I now propose that 
we should decide. ae 

In the canse in the VII Weekly Reporter, 
which is a Full Bench Ruling, the late-learned’ 
Chief Justice, no doubt, appears to have > 
expressed an opinion contiary to this; but 
it does not seem to me that the, decidfon there - 
was upon the question which is now before 
us. The enses in this Court in Which tlie, 
question had been decided were not ‘referred 
to in that case, and were not in any way, ‘the~ 
ground of the reference to the Full Bench.+ 
From this I conclude that it was not then 
intended to refer the present question. 
What was referred was the question as to 
incumbrances, although, no doubt, the Chief 
Justice expressed an opinion on the question 
now before us. On the other hand, in the 
VI Weekly Reporter, page 54, which was 


“also a Full Bench case, Sir Baines Pencock 


appears, so far as we can gather from his 
Jnnguage, to have been of the same opinion 
as myself. Under those circumstances, it 
seems to me that we are not bound by the 
decision of the Full Bench in the VIE 
Weekly Reporter, and I think the question 
now comes properly before this Full Bench 
to determine it independently of any previous 
decision of this Court. Looking at it na a 
quosvien undei . the Act, I think the answer 

` e 


J 
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ought to be that the salé under the Act did 
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confer a complete title upon the purchaser, 

Kemp, J.—I concur. 

Jackson, J—I om of the same opinion 
with the leaned Chief Justice. I also think 
that we are not concluded by the judgment 
of the Full Bench in the case in VII Weekly 
Reporter. The decision of the Full Bench 
on that occasion appears rather to have been 
a decision upon a nearly similar point on a 
different ground than a decision upon the 
question now before us. If it were other- 
wise, no doubt under the rules for references 
to the Full Bench, we should probably have 
to govern ourselves by that -decision. “The 
simplest and only safe mode of deciding the 
question before us appears to be upon the 


, construction of Sections 105 and 106 of Act 
' X of 1859, taking those Sections along with 


the other Sections of the Act. The modes 
of executing decrees passed under Act X 
were originally pointed out in the Sec- 
tions commencing with Section 86 of that 
Act. The 86th Section has been repealed, 
aud is replaced by Section 17 of Act 
VI of 1862(B.C.) That Section declares 
generally what the procedure open to a 
decree-holder is, in these words :—“ Process 


- “of execution in any suit hereafter to be 


“instituted under this Act, or under Act X 
“of 1859, may be issued against either the 
“person or the property of a judgment- 
“debtor, but process shall not be issued 


‘simultaneously against both person and 


ae property.” 

Then in some of the subsequent Sections 
particular* remedies or modes of procedure 
nre indicated in particular cases. Accord- 
ingly, Section 105 enacts—“If the decree 
“befor an:arrear of rent in respect of an 
“Cunder-tenure, which by the title-deeds, or 
“the custom of the country, is transferable 
“by sale, the judgment-creditor may make 
“application for the sale of the tenure,” &é. 
There is a limitation of that in Section 108, 


where the person who has obtained the decree, 
` is a sharer in a joint undivided estate ; other- 
` wise, subject to the claim to be made under 


Section 106, the decree-holder might apply 
for sale and the Court might proceed to sell 
the under-tenure. That procedure is quite 
separate from the course to be taken in re- 
spect of other immoveable property in re- 
spect of which I conclude the Court would 
sell the right, title, and interest of the judg- 
ment-debtor ; but under Sections 105 and 
106 the tenure itself, £ take it, is the thing 


to be sold. It isto be observed that the 


position ofa claimant under Section 106, 
(d 
















? T 7? 
and what the claimant has to do, are quite 
distinct from those of a claimant under the 
other: Sections of the Act. A claimant 
under Section 106 is to allege that he is the 
proprietor of the under-tenure and was in 
lawful possession of it, and has to deposit in 
Court the amount of the decree, That is 
provided in respect of claimants with regurd 
to under-tenures ; and taking all the provisions 
of these two Sections together, it seems to 
me clear that the Legislature contemplated a 
separate procedure, and intended that the 
Court should go on to the sale of the under- 
tenure itself. I concur, therefore, in thinkigg 
that the under-tenure in this case was liatle 
to be sold, and-that the plaintiff could not by 
reason of his intermediate purchase at a sale 
in execution of a decree of the Civil Court 
recover the under-tenure from the party who 
had purchased it at a sale under Act X, 

Glover, J—I concur with the learned 
Chief Justice. 

Pontifex, JI agree with the learned 
Chief Justice. 





Couch, C.J—The special appeal will be 
dismissed with costs. 


The 27th November 1873. 
Present: l 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert 
P. Collier, and Sir Lawrence Peel. 


Ereoution Proceedings — Bona ‘Fides—Limitation 
—Mistake. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Benoderam Sein and others 
versus 


Brojendro Narain Roy. 
Mr. Doyne for the Appellants. 
Mr. J. Cutler for the Respondent. 


Where a charge is made of want of bona fides, n hes 
upon the party 'making that charge to substantiate it 
by evidence satisfactory to those who have to decide the 
question. 

In considering whether certain execution pro- 
ceedings were Yond fide or not, their Lordships did not 


*From the judgment of L. B. Jackson and Markby, JJ. 
in eous. ar preal No. 46 of 1809. 
decided 20th March 1869; 11 W. R., 269, s 
1 
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h 
confine themselves to one particular attempt to revive 
execution, but felt bound to look at the whole course 
of the ronoedines: and where they fognd that the firat 
proceeding had been prosecuted with effect, and that in 
a third attempt agaiust which the judement-debtor set 
up limitation the deciee-holder had successfully 
opposed him in two Courts, their Lordships thought 
there was strong evidence of a bond fide desire to 
execute the decree. 5 

Even where .a proceeding is ineffectual because of 
some mistake in the permenar step advised, if ıt was 
taken to enforce the decree it protects the decree-holder 
from the operation of the statute of limitations, 


' Tars was an appeal from a decree of 
the High Court of Judicature at Calcutta, 
dated the 20th of March 1869, reversing 
a jadgment of the Principal Sudder Ameen 
of Beerbhoom, dated the Ist of December 
1868. Such judgment and decree were 
respectively given and passed in an execu- 
tion ease wherein the present appellants 
except Gunesh Chunder Sein and Brojo- 
mohun Sein, the predecessor in title of the 
last-mentioned appellant were decree-holders, 
and the present respondent was judgment- 
debtor. i 

By a decision and decree of the Judge of 
the Civil Court of Zillah Beerbhoom, dated 
the Sth of April 1855, and made in a suit 
wherein the appellant, Benoderam Sein and 
others were plaintiffs, and Chandernarain 
Roy was defendant, a sum of Rs. 7,460-8, 
together with Rs. 542-10 as costs, was 
decreed to be paid by the defendant to the 
plaintiffs. : 

.On the 6th of August 1857, a petition for 
execution of the last-mentioned decree was 
filed by the then decree-holders, praying that 
the amount of such decree might be realized 
by attachment and sale of the properties sche- 
duled to the petition. On the 28rd of 
October 1859, it was ordered that notice 
should be issued upon the judgment-debtor, 
and orders were subsequently made for the 
attachment and sale of part of the said 
property ; and on the Sth of April 1858, 
the same was sold by auction for Re. 6,550. 
On the 8th of January 1859, an order was 
duly made confirming the said sale. The 
said sum of Rs. 6,550 was in due course 
teceived by the decree-holders, and on the 
26th of March 1859 an order was made to 
strike the case off the file. f 

On the 3lst of December 1861, the 
decree-holders presented a petition for the 
revival of execution of the said decree, 
claiming Rs. 5,114-2, and praying that the 
judgment-debtor might be summoned and 
ordered to pay the said, amoumt due, with 
interest#till the date of realization and costs. 
On the 13th of April 1863, the Principal 
Sudder Ameen of Zillah Beerbhoom pade 


an order for sending the papers in the case 
to the Court of the Judge of Zillah. 
Moorshedabad. The papers were accord- 
ingly so sent, and on the 29th of April 
1863 the last-mentioned Judge made. an 
order, under Section 216 of the Code of 
Civil Procedure, for the service of a notice 
upon the judgment-debtor. The notice was 
served by a copy thereof being stuck up on 
the front door of the house of the judgment- 
debtor. On the 6th of May 1863, the 
Principal Sudder Ameen of Zillah Beer- 
bhoom made an order “that the vakeel of 
the decree-holders do take the best step he 
knows in the course of three days.” On 
the llth of August 1863, the said Principal 
Sudder Ameen made an order in the follow- 
ing terms :—“ Whereas the vakeel of the 
““decree-holders did neither furnish the list 
“of properties nor take any other step up to 
* this day, hence it is ordered that at present 
“the case be struck off from the arrear file.” 
On the 23rd of March 18665, another 
petition for the revival and execution of, the 
decree was filed in’the Court of the 
Principal Sudder Ameen of Zillah Beer bhoom 
by Benoderam Sein, Brojomohun Sein, 
Nittyanund Sein, and Boidonauth Sein, as 
decree-holders, against Chundernarain, and, 
after his demise, this respondent, as his son 
and heir, as judgment-debtor, praying that 
the case be revived, and the decretal smouat 
be ordered to be given to the deeree-holders, 
after realizing the same by public sale of the 
properties left by the judgment-debtor. On 
the 2nd of September 1865, the Pringipal 
Sudder Ameen ordered that a notice should 
be issued. On the 3lstof May 1866, the 
Principal Sudder Ameen made an order 
for sending the necessary papers, together 
with a certificate, to the Zillah Judge of 
Dinagepore for execution of the said decree, 
and that the execution case should be strack 
off in the Court of Zillah Beerbhoom. 

The case was subsequently struck off 
from the file of the Court at Dinagepore 
for default. On the 25th March 1867, the 
-decree-holders took proceedings in the 
Court of Dinagepore to revive execution of 
the decree, and the judgment-debtor having 
notice, appeared both in the Court of Beer- 
bhoom and in the Court of Diuagepore, and 
in both objected that execution of the 
decree was barred by limitation. On the 
29th of June 1867, the Judge of Beerbhoom 
overruled the objection, The Judge of 
Dinagepore allowed the objection, and refused 
to execute the decree, ‘The decree-holders 
appealed to the High Court at Calcutta | 
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against, the decision of the last-mentioned 
Judge, nnd the appeal was on the llth of 
May 1868 heard by Mr. Justice Loch and 
Mr. Justice Glover, who ruled that the 
Judge ouglit not to have admitted and adju- 
dicated upon the application, and held that 
the order refusing to execute the decree 
must stand, with liberty for the decree- 
holders to apply to the Court which passed 
the decree, but they set aside the judgment 
on the point of limitation on the ground that 
the Judge ought not to have entered into it, 

On the 18th of May 1868, the appel- 
Janta, except Gunesh Chunder Sein and 
Brojomolun Sein, filed a petition against 
this respondent as judgment-debtor in the 
Court of the Subordinate Judge of Zillah 
Beerbhoom, praying that, after having se: ved 
notice upon the judgment-debtor, an order 
be passed for duly sending a certificate to 
the Court of the Judge of Dinagepore 
for the attachment and sale of the property 
which had been previously attached. On the 
16th of July 1868, notice of the appli- 
cation was served on the respondent. On 
the 7th of August 1868, the respondent 
filed a petition by which he set up the plea 
of limitation. 


* The Subordinate Judge rejected the plea, 
and ordered that a certificate be sent. 

The High Court on appeal reversed the 
decision of the Lower Court, and held that 
execution of the dectee was barred. 

Mr. Doyne, for the appellant, contended 
that execution was not barred, and that all 
the ‘appellant’s proceedings to obtain execu- 

« {ion were bond fide. He relied upon the 
judgment of the Judicial Committee in 
Maharajah Mahtab Chand Bahadoor v. Bulram 
Sing (XIII Moores Indian Appeals, 479; 
S. C., 14 Weekly Reporter, P. C., 21.) 


Mr. John Cutler, for the respondent, 
contended that the proceedings of the 
appellant were not taken bond fide, and 

\ therefore could not keep the decree in force ; 
that, if execution were once batred, it could 
not be revived (Ram Dhun Roy v. Khajah 
Abdool Gunnee, 9 W. R., 390); and that 
it was barred in this case by the interval 


* that elapsed between the 26th of March 


1869 sud the 28rd of March 18665, the 
proceedings of the 3lst of December 1861 
not being bond fide proceedings. 

Sır Montague Samrx delivered the fol- 

‘ Jowing judgment :— 

This appeal arises éut of execution pro- 
ceedings which were taken to obtain execu- 
tion of a judgment obtained by the appellants 
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against Chundernarain Roy, the fathor of 
the respondept. 

The original judgment is dated on the Sth 
April 1855, and was obtained in the Civil 
Court of Zillal Beerbhoom for Rs. 7,400 und 
costs. 

‘The only question which arigos is whether 
the proceedings in execution, which wero 
commenced on the 18th May 1868, are barred 
by the operation of the 20th Section of the 
Limitation Act XIV of 1859. The ground 
on which it is urged that limitation is a bar 
is, that no proceeding had been taken to 
enforce the judgment within three years naxt 
preceding the application for execution in 
1868 within the meaning of the Act. 

Now, unfortunately for the appellant, in 
this case he has been obliged to resort to no 
less than four different attempts to obtain 
execution of his judgment. The first effort 
he made was to a certain extent fruitful 
and successful, for he obtained a sum of 
Rs. 6,650 in part satisfaction of his judgment. 
The’ proceedings in which that sum was 
realized commeuced on the 6th August 1857, 
and it appears from the schedule to tho 
petition to obtain execution in that year that 
he sought to attach three estates, one in Zilinh 
Beerbhoom, and two in Zillah Moorshedabad. 
The Court, rightly or wrongly, put him to 
his election whether he would take out exc- 
cution first against the estate in Zillah Beer- 
bhoom, or in the other Zillah. It appears 
that he elected to attach the estate in Zillah 
Beerbhoom ; and having attached it, pro- 
ceedings were taken by the defendant to 


obstruct that execution,—procecdings which 


went to the High Couit. Those proceedings 
were undoubtedly prosecuted by the plaintif 
in a vigorous manner and with success, for 
he obtained ultimately the sale of the estate, 
and under that sale obtained payment of the 
sum alieady adverted to. But it appears 
that the obstruction opposed by the defend- 
ant delayed that payment until the 17th 
March 1859. The execution proceeding was 
then at an end so far as that estate was con- 


"cerned, and on the 26th March of that year 


it was struck off the file. 

The next proceeding is on the 81st Decem- 
ber 1861. That was, undoubtedly, within 
three years of the former. The execution 
was commenced by petition, praying foi the 
arrest of the defendant. It appears there 
was then remaining due on the judgment for 
prinċipal aud interest a sum of upyyards of 
Rs, 5,000. The application being more than 
a year after the date of the last order in 
exeeution; the Court required that notice 
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should be served upon the defendant in pur- 
sunnce of Section 216 of Act VIII of 
1869, and it appéars that a formal notice 
was issued by the Court on the 18th April 
1863, which was sent to Moorshedabad 
for service. It was put into the hands of 
the regular officer of the Court, and the 
Nazir made a report to the Court that he had 
in vain endeavoured to effect personal service 
of it, but had affixed it to the front door of 
the defendant's house, That report was in 
May 1863. It seema that no arrest was made. 
Why it was not made does not certainly 
appear, but the plaintiff apparently desired to 
effect the arest. If he did not mean to 
arrest the defendant, why did he obtain the 
order, get it transferred to Moorshednbad, 
aud go to the expense of paying the fees of 
the officer for executing it? It may be that 
there is not sufficient to show that the defend- 
ant was abs¢onding, but there is nothing to 
show that he waa in the way ; and when the 
charge is made of want of bona fides, it cer- 
tainly lies upon the party making that charge 
to substantiate it by evidence satisfactory to 
those who have to decide the question. 

This last proceeding was, undoubtedly, 
abortive, but within three years of the report 
of the Nazir, that is, on the 28rd March 
1865, the defendant having died in the 
interval, a fresh petition to execute the decree 
by an attachment and sale of some property 

_ in Zillah Dinagepore was presented. It was 
presented to the Judge of Beerbhoom who 
made an order, of the date of the 81st July 
1866, that copies of the decree and the appli- 
cation for execution should be sent to Dinage- 
pore in order that the Judge there might 
execute it. It seems that the decree was 
taken there, and then began proceedings, 
which emanated from the defendant, to set 
aside the execution on the ground that it 
was barred by limitation. The Judge at 
Dinagepore decided that limitation was a 
bar. There was an appenl to the High 
Court by the present appellant, and he waa 
successful in that appeal. The High Court 
reversed the order below on the ground that 
the Judge at Dinagepore had no authority io 
make it. In the meantime, pending that 
appeal, the defendant presented a petition to 
the Judge of Beerbhoom, praying that the 
proceedings might be dismissed on the 
ground that they were barred by limitation. 
The Judge of Beerbhoom decided, upon the 
issue rosod on that petition and the petition 
in answer, that the proceedings were not 
barred by limitation. His .order rejecting 
the objection was made on the 29th June 








1867, and in May 1868 the present proceed- 
ings were commenced. 

Now it was not contended Mr. Cutler 
that there was an interval of three years 
between the proceedings which have been 
narrated, and which were taken on the part 
of the appellant; but his sole contention 
before their Lordships to-day was that these 
proceedings were not bond fide, and when 
pressed during the argument to show in what 
respect they were not bond fide, and to what 
particular proceedings he alluded as open to 
that charge, he referred to those of 1861, 
which were commenced by the petition pray- 
ing for the arrest, He says that those pro- 
ceedings were not bend fide, first, because 
there was delay to take them after 1859 ; 
next, that the defendant was not arrested ; 
thirdly, that the plaintiff petitioned for an 
arrest instead of an attachment. 

The delay may have been caused by the 
plaintiff making inquiries about the defend- 
ant’s property before applying for an arrest. 
Probably, though he had inserted in his 
schedule estates in Moorshedabad, of which 
he had some knowledge, there was difficulty 
in reaching them, and he may have thought 
that if he arrested the defendant he might 
obtain payment under the compulsion of that 
arrest. At all events it is a probable solu- 
tion of the delay. He may have thought 
that instead of incurring the difficulty of 
following the estates, perhaps in ‘other names, 
it would be a more cogent mode of obtaining 
the money to arrest the defendant. 

Their Lordships, in considering whether 
these proceedings were bond fide or not, 
cannot be confined to this particular attempt 
to revive the execution in 1861, but must 
look at the whole course of the proceedings ; 
and when they find that the first proceeding 
to obtain execution was not only prosecuted, 
but prosecuted with effect, and a large sum 
obtained ; when they find also that in the 
third attempt, when the defendant set up the 
defence of limitation and attempted to bar 
the proceeding, the appellant opposed him, 
«and successfully opposed him, in two Courts, 
going up to the High Court; they think the 
case affords strong evidence of a bond fide 
desire to execute his decree, which was 
thwarted and baffied by the defendant. . 

Their Lordships are unable to concur in 
the view taken by Mr. Justice Markby that 
these proceedings appear, to have been taken 
merely to keep the decree alive for some 
ulterior purpose. The learned Judge does 
not explain what ulterior purpose he sup- 
posgs the plaintiff had in view, nor does he 
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suggest any: There is no doubt it would be, 
what he calls,-a “nefarious practice” for 
plaintiffs having decrees to keep them for 
Bome wrong motive hanging over the heads 
of defendants ; but there is not the slightest 
evidence that any such motive existed in this 
case. 

Their Lordships, therefore, think that upon 
the facts there is not only an entire want’ of 
proof of mala fides, but strong evidence of 
a real and in some respects (though there are 
delays which are not quite accounted for) a 
strenuous prosecution of these proceedings. 

Their Lordships find that Mr. Justice 
Jackson gave as one of his reasons for think- 
ing the statute was n bar that “no steps of 
an effectual kind were taken.” Now it is 
perfectly clear that the inquiry, whether the 
steps taken were in fact effectual, can only 
be material, provided the proceeding be in its 
nature one to enforce the judgment, so far as 
it may be an element in considering the ques- 
tion of bona fides. 

It constantly happens in these executions 
that proceedings are taken which are ineffec- 
tual, because of some mistake in the particu- 
lar step which has been advised. The point 
was before this Committee last year in a case 
of Roy Dhunput Singh v. Madhomotee 
Deben. (The judgment was delivered on 
the 2nd May 1872.)* Iw that case the 
plaintiff had obtained two decrees. He had 
attached some money under decree A, and 
then he filed a petition by mistake in suit B, 
praying to have the attached amount paid out 
to him. When it came before the Court, tha 
defect was pointed out, and the petition was 
of course abortive and ineffectual. In a 
subsequent execution suit under decree B, it 
became neceseary for the plaintiff to establish 
that he had taken a proceeding within three 
years of the proceeding in execution which 
be was then prosecuting, and to rely upon 
the former abortive petition as a step to 
enforce the decree. This Committee held that 
although it had been of no avail by reason of 
a mistake; it was a step which the plaintiff 
had taken to enforce his decree, and thereforge 
that it did protect him from the operation of 
the statute of limitations. 

For these reasons their Lordships will 
humbly advise Her Majesty to reverse the 
decree of the High Cowt, to affirm the 
decree of the Principal Sudder Ameen, and 
to order that the respondent do pay the 
costs of this appeal and the costs in the 
High Court. : 


mn 
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Rulings. 101 
Tho lith December 1873. 
E Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Contracts—Specific Performance—Misjoinder of 
Causes—Parties—Act VIII of 1859 s. 16— 
Declaratory Decree. 


Case No. 280 of 1872. 


Regular Appeal from a decision passed by 
tie Officiating Judge of Tirhoot, dater 
the 13th August 1872. 


Ram Khelawun Singh and others (Plaintiffs)s 
Appellants, 


versus 


Mussamut Oudh Kooer (Defendant) 
Respondent. 


Baboos Chunder Madhub Ghose and Boodh 
Sen Singh for Appellants. 


The Advocate-General and Baboos Mohesh 
Chunder Chowdhry, Hem Chunder 
Banerjee, and Aubinash Chunder Baner- 
jee for Respondent. 


The assignees (R K, K N, and G K) of certain pro 
perty brought against the assignor ¢ B) and others, a 
suit to obtain possession of a portion of assigned property 
of which he ve B) never had possession, and to obtain « 
declaration of right of ownership to the other portion 
already ın the possession of one or more of themselve-. 

Hezi that as L B at the time when the assignmen's 
were made, was not in either actual or constructiv: 
possession, he was unable thereby to pass the property 
and that the bill of sale was only evidence of a contrac 
to be performed in future upon the happening of a con- 
tingency. 

ELD that as the rights of R K and K N who hai 
given no consideration for the alleged contract, reste. 
upon a different foundation from those of G K who hac 
given consideration, the suit was bad for misjomder o: 
causes. 

HELD that even if G K could insist upon specifi: 
performits; yet asit appeared from the contract thu- 

er vendor was L B jointly mth R K, she could no. 
have her right adjudicated in a sut in which L B alonc 
was defendant. 

A hostile act which would justify a declaration unde” 
Act VIII of 1859 s. 15 must be such an act as would 
entitle the plaintiff to some substantial remedy m th. 
way of injunction or otberwise. 


Phear, J.—W E think that the objection. 
which has been raised by the lemme: 
Advocate-General must prevail. 

The suit in its present form 13 in substances 
a suit brought by the assignees of one Lali 
Beharee Singh against Lall Beharee and 
others to obtam by virtue of his assigumen: 
to them possession of property, of which 
property Lall Beharee himself .nevé® at nuy 
time had had any sort of possession, Tho 
suit, is in terms brought by them for tho 
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purpose of obtaining possession of a portion 
of the assigued property, and algo of obtain- 
ing a declaration of right of ownership to the 
other portidn of which they say they or ong 
of them are already in possession. The two 
decisions of the Privy Council which are re- 
spectively reported in the XI Bengal Law Re- 
ports, page 36*, and IL Bengal Law Reports, 
page 111, appear to place the law which is 
applicuble to the case in a clear light. The 
facts of the case upon which the earlier in date 
of these decisions was founded were shortly 
these. Rajah Proladh Singh, while out of pos- 
seggion of his property and about to bring a 
e suit to recover possession of it, in terms sold a 
share of the property toa person whose 1epre- 
sentative in the matter of this sale afterwards 
came to be one Budhu Singh. The Rajal’s 
suit for recovery of the property eventually 
proved successful, and after he had got into 
possession, Budhu Singl sued him to obtain 
the share which was the subject of the sale. 
The Privy Council held that the apparent 
gale of the share made by Proladh Singh, 
when he was out of possession, did not pass 
the property, but amounted at most to n con- 
tract to convey the share at some future 
period when he, the vendor, should be in 
possession : that Budbu Singh’s suit must 
therefore be treated as a suit for specific 
performance ; and ‘that, inasmuch as he failed 
to show that either he or his assignor had 
paid the consideration-money, the suit must 
be dismissed. In the second of these cnses, 
Jogessur Ghose, claiming to be entitled to 
certain property as heir of the deceased owner 
and being about to institute a suit to obtain 
possession of it, made a contract with one 
Ranee Bhubo Soonduree Dossee by which it 
was agreed that the suit should be instituted 
by both of them jointly as plaintiffs, and that 
whatever was recovered in it should be 
divided between them ina certain proportion. 
The suit was not instituted, but Jogeseur 
obtained possession of part of the property 
by compromise with bis opponent. There- 
upon, Bhubo Soonduree brought a suit, 
ngainst both of them to obtain possession of 
the share of the property which she said 
Jogessur had sold to her. The Privy 
Council were of opinion that Jogessur’s 
contract with her did not operate as a present 
transfer of the property “ but as an agreement 
“to transfer so much of it as might be 
“ recovered in a suit to be instituted to which 
“both Jpgessur Ghose sand the plaintiff 
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“were to be parties.” On this construction 
of the contract, the Privy Council held that 
the plaintiff could not recover possession of 
the property against Jogessur though she 
might be entitled to damages from him for 
breach of contract: a fortiori she could not 
recover from the other defendant who was a 
stranger to the contract. 

So here inasmuch as Lall Beharee Singh 
at the time when the assignments to Ram 
Khelawun and Kirat Narain and to 
Mussamut, Gouree Kooer were made was 
not in either actual or constructive pos- 
session of the property, he was unable 
thereby to pass the property itself to these 
persons. Under such circoumstances, the 
assignments and bill of sale were (to use 
the language of the Privy Council, II Bengal 
Law Reports, page 117*) only evidence of 
contracts to be performed in future, and upon 
the happening of a contingency of which the 
assignee or purchaser might claim a specific 
performance, if he came into Court showing: 
that he had himself done all that he was 
bound to do. Itis obvious on the facts of 
this cage that, before Lall Belinree can be in 
n position to specifically perform his contracts 
with the above-named plaintiffs, he must first 
recover the property from Mussamut Oudh: 
Kooer by suit or otherwise. And possibly a 
Court of Equity in order to avoid circuity and 
multiplicity of actions might rightly under 
some circumstances allow the plaintiffs in one 
action to sue Lall Beharee for specific per- 
formance of their contract with him, and 
also upon the footing of his right to sue 
Mussamut Oudh Kooer to recover the property- 
needed for the performance of that contract. 
The present suit as the record now stands 
corresponds in form with a suit of that kind. 
But even if the facts were such as to justify 
us in dealing with it so, still the first point 
which it is in such a suit incumbent upon 
the plaintiffs to establish is their right to 
specific performances as against Lall Beharee. 
Now the rights of Ram Khelawun and Kirat 
Narain against Lall Bebaree rest upon a 
«different foundation from those of Mussamut 
Gouree Kocer. It is therefore plain that 
the suit is bud for misjoinder of causes of 
action, and for that reason alone ought to 
have been rejected before hearing. If, how- 
ever, we look nt the case of Ram Khelawun 
and Kirat Narain against Lall Beharee 
separately from that of the Mussamut, we see 
that thege plaintiffs have no ground upon 
which they can compel Lall Beharee speci- 
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fically to perform his contract with them. f long held in this Court that a hostile act 
IË is clear from their own statements in the | which is necessary to justify a declaration of 
plaint that there was no consideration for the | right under Section 15 of the Civil Procedure 
‘alleged contract, and that Lull Beharee might} Code, must be one which would entitle the 
withdraw from it at any time-he chose before | plaintiff to some substantial remedy in the 
performance. Their suit against him there-| way of injunction or otherwise, other than a 
fore fails, and with it goes all claim to the | mere declaration of right, jf the Court 
property in the hands of Mussamut Oudh | thought proper to grant it, We therefore 
Kooer. It follows that the whole suit for| think that the whole claim fails, and that 
possession so far as concerns these plaintiffs | this appeal should be dismissed with costs, 
was rightly dismissed. The case of Mussamut| subject to the reservation in favor of Mus- 
Gouree Kooer agninst Lall Beharee stands | samut Gouree which has been already men- 
upon somewhat firmer ground than that of | tioned. . 

her misjoined co-plaintiffs. It is nlleged in 
the plaiut that she gave money consideration The 12th December 1873. 
for her purchase in the shape of Rs. 
5,000, and that the whole of this had been paid. | , z 
Itis therefore possible that she is ontitled The Hon'ble F. B. Kemp and F. A. Glovor, 
to insist upon specifie performance of her Judges. 

contract of purchase by her vendor. But| Sales for Arrears of Revenue—Auction-pur- 
it appears by the contract itself that this| chasers Right to measure—Act VIII ( B.C.) 
vendor is not Lall Beharee alone, but Lall of 1869 s. 38. 

Beharee jointly with Rum Khelawan. She Case No. 241 of 1873. 


cannot then have her right adjudicated upon | Miscellaneous Regular Appeal from an 
ina suit wherein only Lali Behares isal’ order passed by the Collector of Chitta- 
defendant, and the matter is certainly not gong, dated the 8rd April 1573. 


mended by the fact that Rum Khelawun is a . ; 
co-plaintif with her. Consequently, as re- Abdool Baree and others (Opposite Party) 





Present : 


gards her, the suit must also be dismissed. Appellants, 

But we think this ought to be without pre- versus 

judice to her right, if any, to bring a fresh | Nittyanand Koondoo and others (Petitioners) 
suit upon the same cause of action. Then Respondents. 


as to the claim on the part of Kirat Narain} paso Ram Chunder Mitter for Appellants. 
Singh for a declaration of right, we think . 
that there is no ground whatever shown in| Mr. Lowe and Baboo Aukhil Chunder Sen 
the plaint upon which he or any of the for Respondents. 
plaintiffs are entitled to such a declaration. ae m aao paaa at a galo tor ironte s 
The plaint is entirely silent as to any acts of 1869 5. 88, foe Meas enoui of the PT e 
the defendant, or any conduct on the part of | and no objection was made in the first instance on the 
the defendant seriously threatening the right soore of ability to measure by the „yote, HELD that tho 
or the possession of any of the plaintiffs in | °P me Clover Deta ee See mat apoù ama: 
Nos. 14and 15. From some petitions which | surement simply by alleging inability to measure, but 
have been referred to, but which are not set | must, in ordinary circumstances, prove such inability. 
out in the plaint, we learn that the defendant Kemp, J.—Tux petitioners, respondents 
did in general terms on one occasion deny | before this Court, purchased the property at 
Lall Beharee Singh’s right to a certificate | a sale for arrears of Government revenue, 
which would enable him, Lail Beharee, to| and were placed in possession by the Collee- 
recover the debts of one Joy Surun Datt Singh, tor. They then applied under the provisions of 
and also at the same time denied his title to | Section 88 of Act VIII (B.C.) of 1869 to tha 
the property which is the subject of this suit, | Civil Court for a measurement of their pur- 
including Nos. 14 and 16, as well as the| chased estate. The Civil Court, nfter taking 
test, But a mere general denial of Lall| into consideration the documents filed by the 
Beharee’s title on such an occasion as that is.| petitioners, which consisted of their sale cer- 
not a hostile act which would justify a Civil | tificate and the return of the Collectorato 
Court in issuing an injunction, or in taking | officer who placed them in possession of the 
any other measure for the protection of the j purchased estate, prdered the messurement 
‘proprietor. And it does not appear that| to take place, and directed the Coffector to 
this denial in any degree impeached Kirat| undertake the duty. At first the ryots and 
Singh’s right of possession. It has eon! other dependent talookdars petitioned, stating 
Ld 
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that the object of this application on the 
part of the auctipn-purchasers was to break 
up their tenures which existed from before 
tbe perpetual settlement, but they did not in 
their fist application to the Court state that 
the petitioners were not unable to measure 
the lands inagmuch as they were able to 
ascertain who were the parties liable to pay 
rent in respect of these lands. Subsequently, 
they expressed their willingness to point out 
the lands to the auction-purchasers. A con- 
siderable amount of official correspondence 
took place between the Subordinate Judge 
ang the Collector, the Collector holding, and 
I think propetly holding, that he was only 
acting ministerially in the matter, and that 
he was not a competent authority to dispose 
of the questions raised in the two petitions 
of the ryots. The case ended in a decision 
of the 8rd of April 1873 passed by the Col- 
lector, in which he directs that the measure- 
ment should be proceeded with. ‘This being 
a regular appeal, I have briefly stated the 
facts of the case. 

The grounds now taken are that under: 
the circumstances set forth in the petition of 
the appellants, of the 3rd of March 1873, 
the proprietors had no right to make a mea- 
surement under Section 88 of Act VIII(B.C.) 
of 1869; that it was only under particular cir- 
cumstances that proceedings under that Sec- 
tion can come into operation ; and that when 
these circumstances were denied by the peti- 
tioners, nn issue ought to have been raised, 
evidence taken, and the point decided_ before 
the measurement was ordered to be made. 

Speaking for myself, I am clearly of 


opinion that in this case the suction-pur-, 


chasers were entitled to measurement. 
Under Section 26 of Act VIII (B.C.) of 1869, 
every pioprietor of an estate or tenure or 
other person in receipt of the rents of an 
estate or tenure, has the right of making a 
general survey aud measurement of the lands 
comprised in such estate or tenure, or any 
part thereof, the only limitation to this 
power beiug when he is restrained from 
doing so by express engagement with the 
occupants of the lands. Such being the 
general right vested iu the proprietor of an 
estate, the petitioners were competent to 
apply to the Court under Section 38 for a 
measurement of the lands. That Section 
lays down that if the proprietor of an estate 
or tenure or other person entitled to receive 
the rents of an estate or genure is unable to 
measure the lands comprised in such estate 
or tenure, or any part thereof, by reason that 
he cannot ascertain who are the, persons 
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liable to pay rent in respect of the lands, or 
ay part of the lands comprised therein, 
"guch proprietor or other person may apply 
to the Court for a measurement, und the 
Court on such application shall order such 
lands to be mensured. In the petition 
applying for a measurement the grounds of 
the inability of the auctiou-purchaser to 
measure are set forth ‘very much in the 
words of the Act itself. As alrendy stated, 
there was no objection in the first instance 
on the part of the ryots that the auction- 
purehasers were able to measure the estate 
as they were in a position to ascertain who 
were the persons liable to pay rents in 
respect of the lands, and I do not find any 
provision in this Section under which the 
Civil Court was bound to take evidence 
before passing an order diecting the mes- 
surement to take place; but be that as it 
may, in this case I am clearly of opinion 
that inasmuch as no objection was made on 
the score of ability to measure by the ryots, 
and that any objection subsequently made 
was an after-thought, the right of the peti- 
tioners to measure is undoubted. Again, 
under Section 2 of Act VIII (B C.) of 1869, 
which was enacted to amend the procedure in 
suits between landlord and tenant, every ryot 
is entitled to receive from the peison to whom 
the rent of the land held or cultivated by, 
him is payable, a pottah containing the 
quantity and boundaries of the land, the 
amount of annual rent, and the instalments 
in which the same is to be paid. Now in 
this case, which is the case of an auction- 
purchaser who must be completely abroad as 
to the state of his purchased property, unless 
nasisted by the Jate proprietor or by the 
amlah of the late proprietor, if a ryot was 
to apply to him under Section 2 of the Act 
for a pottah containing the quantity and the 
boundaries of the land occupied by him, the 
auction-purchaser unless ‘he has, under 
Section 38, a right to measure, would be 


unable to grant the pottah which the law’ 


directs him to give to the ryot. 

e, For these reasons, I am of opinion that 
this appeal must be dismissed with costs 
payable by the appellants. 

Glover, J—The circumstances of this 
case are very exceptional, and therefore I do 
not wish to dissent from the decision which 
has just been given by Mr. Justice Kemp, 
but I wish to guaid myself against being 
supposed to lay down the principle that any 
zemindar can insiste upon a measurement 
simply by saying that he is unable to 
meagure the land. I think under ordinary 
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cjrcumstances that he ought to prove his 
inability before he is entitled to ask for a 
measurement under the Section. 

I concur in dismissing the appeal with 
’ coats. 





The 12th December 1878. 


Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Multifariousness—Res-judicata—Act VIII of 
1859 s. 2—Conveyance—Test of Bona Fides. 


Case No. 226 of 1873. 


Special Anpeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 18th September 1872, affirming a 
decision of the Sudder Moonsiff of that 
district, dated the 24th January 1872. 


Futteh Singh (one of the Defendants) 
Appellant, 


VETENS 


Mussamnt Luchmee Kooer alias Bhugobutty 
Kvoer (Plaintiff) Respondent. 


Mr. M. M. Ghose and Baboos Doorga 
Mohun Dase snd Boodh Sein Singh for 
Appellant. 


Baboos Chunder Madhub Ghose and 
Tarucknath Sen for Respondent. 


A suit dismissed for and on the cause of misjoinder 
or maultifariousness, cannot be said to have been heard 
and determined within the meaning of Act VILL of 1859 


s. 2. 

Where a deed of conveyance is signed and handed 
over. the best mode of testing its bona fides 18 to 
scratinize the acts of the partiea which follow, partı- 
cularly whether consideration 18 given or possession 
taken. 


Phear, .].—In this case some little difficulty 
occurred during the argument of the anpeal 
in ascertaining what was the true nature of 
the plaintiff’s suit; and we have since had 
the -plaint translated in full. The transla- 
tion 14 in these words :—' Suit for obtaining 
“ n decree for realization of decreinl money, 
“principal with interest, and costs covered 
“hy a decree duted the 30ih of December 
“ 1869, passed on a bond dated the 30th July 
“ 1869, by an auction-sale of 3 cowries out of 
“ 5 cowries of Mouzah Makawan, Pergunnah 
“ Eveatpore, held by defendant No. 1, pledged 
“in the bond, by setting aside a nominal and 
“fraudulent kobalah dated the 2nd July 
“1869, set up by defendant No. 2 on the 
“part of defendant No. 1, who haying 


“come to Patna caused it to be executel 
“to defraud your petitioner and othe” 
“creditors ; and also for setting aside n 
“miscellaneous proceeding dated the 26th 
“ March 1870, allowing the objections of tha 
“defendant No. 2 in execution case; luid a; 
“ Rs. 831-5-94, being the decretal money as 
“per account given below. The cause o? 
“action arose from tho date of the miscella- 

“neous proceeding allowing the objections o? 
“ the defendant No.2. Before this, a suit was 

“brought for the.reversal of the kobalak 

“sought to be reversed in the present suit, 

“as well as a kobnlah set up by Kali Sigh, 

“another parchaser. That suit was dismisy-° 
“ed, as if it waa struck off, on the 16th 
“ August 1870, without trial. The pre-ent 
“suit is for the reversal of one kobalah only. 
“Tt is prayed that a decree may be passed, 

“ As your petitioner is av uneducated lady, 
“and her husband &¢. &c.” 

It seems us that the suit on the face of 
this plaint, is simply a suit to have it declared 
that the property which the plaintiff sought 
to take in execution for the purpose of 
getting satisfaction of a decree which he 
had obtained against the 1st defendant.) :bee 
Singh, was at the time of his application for 
execution the property of Dabee Singh and 
liable to be taken in execution to satisfy his 
judgment-debtors. 

It was argued on the part of the defend- 
ant, that the suit was something more than 
this ; that it was a suit upon the bond itself 
for the purpose of obtaining the benefit of 
the mortgage which was the object of that 
bond. But this could not be so for several 
reasons. In the first place, m this svit the 
plaintiff seeks to recover a sum of mouey 
which had been nlrendy decreed io him 
against Dabee Singh. If this had been a 
suit for the purpose of realizing the benefits 
of the bond, then one of the principal ques- 
tions in this suit would have been what was 
the amonnt of the money secured by this 
bond, and what amount remained due thereon 
to the plaintiff at the time when the suit was 
brought. That question could not possibly 
have been determined by the previous decrec, 
for two substantial rensons: the first is that 
the previous decree was a decree against one 
of the present defendants only, namely, 
Dabee Singh ; and the second reason is that 
that decree was merely a money decree 
passed under the special provisions of the 
Registration Act pon the footipg of a 
specially registered bond. There could not, 
therefore, be any decree against the property 
itself. It amounted at the most to a decree 
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for n certain specified sum of money against 
Dabee Singh alone. 

But taking this plaint ” bə of the 
character which has alrendy been described, 
it was first objected by the special appellant 
that it is barred by the effect of Section 2 
of the Civil Procedure Code. 

On the face of the plaint itself, it appears 
that a previous suit was brought against 
Futteh Singh for substantially the same 
purpose ns the present suit is brought, namely, 
‘to set aside the claim whith the 2nd defend- 
‘ant, Futteh Singh, made to this property as 
against Dabee Singh upon the foundation of 

ta deed of conveyance to him from Dabee 
‘Singh ; and that this suit was dismissed on 
the 16th August 1870. 

The plaint goes on to state that it was 
dismissed without trial ; and we find from 
‘the decree itself, which is in evidence, 
that it was dismissed for misjoinder : it must 
rather have been for misjoinder not of 
parties but of distinct causes of action, 
which is in other words multifarious. There 
ig no doubt, we understand, that this was 
the result of that suit; and the question 
pow is whether in the event of a suit being 
dismissed in that way and for that cause, the 
cause of action upon which the suit was 
founded has been heard and determined 
within the meaning of Section 2 of the Civil 
Procedure Code. 

It does not appear that there is any 
authority directly upon this point to be found 
in the decisions of our Courts. But we 
think on referring to English authorities that 
this dismissal of a suit for and on the cause 
of misjoinder or multifariousness is a dis- 
posing of the suit before hearing ; and that 
the suit cannot under those circumstances be 
raid to have been heard ard determined. In 
the case of Powell v. Cockerell, which is 
reported in IV Hare’s Reports, the suit had 
come on to be heard, and it was pleaded 
that it was multifarious. 

` The Vice-Chancellor says, page 562,— 
“But when the party does not demur for 
‘* multifariousness, it is not an ‘objection 
“which he can, as of tight, insist upon at 
“ the hearing. At the hearing of the cause 
“it very generally happens that one of the 
“mischiefs of miultifariousness has been 
“incurred ; and if there iano future evil to 
“be incurred by it, there is no reason why the 
“ Court should not exercise n discretion in 
“ making or refusing to make a decree.” 

' And the Vice-Chancellor previously, in 
the case of Benson v. Hadfield, had come to 
the like conclusion. He there aaide that 





(page 40),—‘* If the defendant does not take 
& the objection in limine, the Court, consider- 
“ing the mischief as already incurred, does 
“not, except in a special case, allow it to 
“ prevail at the hearing.” 

It seems to be clear then that the objection 
toa suit on the ground of multifariousness 
or misjoinder of causes of action, is an 
objection to the hearing of the suit ; and if 
it prevails at whatever time, it has the 
effect of preventing a determination as after 
hearing. Now, under the Procedure Act of 
1859, the Court would have done better, 
instead of dismissing the suit, to have simply 
rejer ted it. But the fact that the Court has 
in form passed a decree dismissing the suit 
does not altor the character of the determin- 
ation. It seems to us that the suit has not 
been, within the meaning of Section 2 of the 
Civil Procedure Code, heard and deter- 
mined. Accordingly, we tbink tbat this 
objection must fail, and that the present 
suit taken in the shape which has been 
already mentioned, ought to have been fairly 
hesrd and determined-by the Courts below. 

On looking at the judgment of the Lower 
Appellate Court, we are not satisfied that 
the suit bas there been in effect tried as a 
suit of this kind. The simple issue whether 
or not the plaintif was entitled to take this 
property in execution as the property 
of the 1st defendant, Dabee Singh, at the time 
when he attached it in execution, has never 
been distinctly framed and tried by either 
of the Courts; though, no doubt, we cau 
perceive from the judgment of the first Court 
that the principal facts relevant to this issue 
were, with a good many others not relevant, 
in contest between the parties at the trinl 
before the Moonsiff. The Lower Appella‘e 
Court seems to have placed its decisien 
mainly upon the suspicious circumstances 
which attended the execution of the deed, 
put forward by the 2nd defendant as his 
title-deed, and came to the conclusion from 
general considerations only that this deed 
was a collusive deed fraudulently concocted 
ein order to defeat creditors. It does not 
seem that the Court directed its attention 
very seriously to the question whether that 
deed was a binding deed as ngninst the lst 
defendant Davee Singh, and did really pass 
to the 2nd defendant Dabee Singh’s rights 
to the property. If it did, and if it were 
made prior to the plaintiff's attachment, then 
the plaintif would have no right to take that 
property in execution of his decree. We 
suppose that there is no dispute about the 
gemineness of the document itself in this 
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respect, namely, that it is a document 
actually signed by the Ist defendant. The 
question then seems to be, did the ist 
defendant by signing this document and hand- 
jug it over to the 2ud defendant pass to him 
his proprietary rights in the property : was 
this a real dealing with the property ? 


' The best mode of testing this is to 
scrutinize narrowly the acts of the parties 
which followed upon the execution of the 
deed ; particularly to inquire whether any 
consideration existed or was given for this 
conveyance ; and again, whether the pur- 
chaser upon the footing of-this conveyance 
took actual possession of the property. 


These points do not appear to have been 
particularly enquired into by the Lower 
Appellate Court, The Judge makes a 
general reference to the co-malik’s evi- 
dence, but it is not clear that he came to 
the conclusion of fact that Dabee Singh 
received the rents and profits of the property, 
after his conveyance to Futteh Singh, in 
substantially the same manner as he did 
before ; nor, indeed, that the co-malik’s tes- 
timony goes to this extent, 


On the whole, then, we think it best to 
reverse the decision of the Lower Appellate 
Court and remand the case to that Court for 
re-trial upon the issue which was first men- 
tioned. 


Costs will abide the event. 


The 17th December 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Fraud— Limitation. 
Case No. 896 of 1873 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 23rd 
September 1872, reversing a decision of 
the Moonsiff of Rungunnea, dated the 
25th July 1872. 


Jan Ali Chowdhry (Plaintiff) Appellant, 
versus 
Tarinee Churn Rukheet (Defendant) 


Respondent. a 


Baboo Aukhil Chunder Sen for Appellant. 


Baboo Sreenath Banerjee for Respondent. 


A suit against an agent for the recovery of money 
under Act VIII of 1869 s. 80, thougk brought vatu 
three years after the termination of the agency, wis 
held to have been barred as not having been broaghs 
within a reasonable time from the date of the discovcr y 


of the fraud alleged against the agent, 


Kemp, J.—Tue plaintiff is the speeial 
appellant, It appears that he previously 
sued the defendant under Section 30 of 
Act VIII of 1869 (B.C.) for the delivery ot 
accounts. In that suit it was found that 
the agency had determined more than one 
year before the suit was brought, and that 
suit was dismissed as barred. The plamtifl 
appenled to the High Court, and the High 
Court on the 30th July 1871 dismissed t-e 
special appeal. The present suit is brought 
also under Section 30 for the recovery of 
money in the hands of’ the defendant nə 
agent, 


Now, as already observed, it was found in 
the former suit that the agency termina‘ed 
in Aghran 1230 Muggee. The present suit 
is brought within three years it is tine, bn: 
only after two years and several months had 
elapsed, and it was also found in the former 
ease that after the determination of the 
agency in 1230 the plaintiff took charge ot 
the estate and appointed another tehsildar, 
who made the collectious for the years 1230, 


- 1231, and 1232 Muggee. 


We therefore think with the Judge thut 
the present suit for the recovery of money 
in the hands of the agent is barred, inasmuch 
as it has not been brought within a reason- 
able time from the date upon which the 
alleged fraud was discovered. It is clear 
that in thia case the plaintiff had three years 
within which he might have examined any 
accounts delivered to bim, or might have 
compared the collections made from the ryots 
with the receipts granted to them by the 
defendant. Not having done so, we think 
that he has omitted by his own negligence 
and laches to do what the law enjoined hin 
to do, namely, to satisfy himself within o 
réasonable time thet this money had beer 
collected by the defendant. 


The special appeal is dismissed with costs, 
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The 18th December 1878. 


Present: 
The Hon’ble J. B. Phear Judge. 


Suit for Arrears of Rent—Fair and Equitable 
Rate—Act VIII ( B.C.) of 1869 8. 5. 


Case No. 1600 of 1873. . 


Special Appeal from a decision passed by 
the Subordinate Judge of Nuddea, dated 
the 80th April 18738, reversing a decision 
of the Sudder Moonsiff of that district, 
dated the 27th April 1872. 


Oomanund Boy and another (Plaintiffs) 
Appellants, 


Versus 7 


Sreekant Chowdhry and others (Defendants) 
Respondents. 


Baboo Obhoy Churn Bose for Appellants. 
Baboo Doorga Doss Dutt for Respondents. 


In a suit to recover arrears of rent from a tenant 
having a right of occupancy where the only dispute is 
as to the rate of rent which the defendant ia bound to 
pay, the rate which the defendant bas previously paid 
should be held to be far and equitable within the 
meaning of Act VIII (B.C) of 1869 s. 5, unless the 
contrary 18 shown. 


Tms is a suit brought by the plaintiff 
agoinst his tenant to recover arrears of 
rent, and the only question is what is the 
rate of rent which the defendant is bound 
to pay. It seems that the defendant is a 
tenant having a right of occupancy, and 
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adduced any evidence whatever to show that 
this is not a fair and equitable rate of rent. 
He has produced some evidence to show that 
he paid that rate of rent under a misappre- 
hension as to his obligation to do so. It ia 
snid that he pnid it because he thought he 
was bound to pny it according to the terms 
of the decrea passed aguinst a former tenant 
from whom he bought his tenure, and it is 
now urged that this decree was really of 
no binding force as against the defendant. 
Neither of the Courts below, however, has 
found that that decree was not a renlly effec- 
tive decree ; and if it was on effective decree 
binding upon the former tenant, it must be 
binding, so far as it goes, upon the present 
defendant who stauds in the shoes of the 
former tenant. But the question before the 
Court is not so much whether that decree 
is a binding decree against any one as whe- 
ther the rate of rent which has been puid 
under it isa fair and equitable rate of rent 
for this land. Jt seems to me that, as far as 
I can see, there has been no renal contest in 
either of the Courts below upon this point. 
Again it has been argued that inasmuch 
as plaintiff was bound by his contiact with 
the Government at the time when he took 
this contract to remit to his ryots a certain 
portion of their rents, therefore something 
must be remitted at any rate upon this rent. 
This is the argument as I understand it. 
But in the first place, it is difficult to see 
how any stipulation between the Govern- 
ment and the plaintiff could be used as evi- 
dence between the defendant nnd the plain- 
tiffin the present matter. Even if it be evi- 
dence, it cannot nffect or bear upon the 


therefore according to the provisions of question what is the fair aud equitable rate 


Section 5 Act VIII (B.C.) of 1869 he is 
bound to pay rent at a fair and equitable 
rate. If there is any dispute between the 
defendant and the pluintiff as to what is the 
fair and equitable rate, then the rate pre- 
viously paid by the defendant should be held 
to be fair and equitable, unless the contrary 
is shown in the present suit. Now it has 
heen proved by the plaintiff in this onse to 
the satisfaction of both the Courts below 
that the defendant has since 1865 paid the 
plaintiff rent at the rate of 4 Rs. 7 annas 
9 pie on more than one occasion; and conse- 
quently unless it be shown to the satisfaction 
of the Court that this is not a fair and equi- 
table rate to be paid for the ‘land which is 
the subject of the suit, the plaintiff is entitled 
to recover rent at that rate. As far as I 
understand the case whiche has been put 
before the Court, the defendant hase not 


of rent which the defendant ought to pay 
to the plaintiff for this land. It may be that 
plaintiff when he took the land from the 
Government agreed to remit to his ryote a 
certnin portion of their rents, but that fact 
did not, I suppose, oblige bim ns against the 
Government to keep the rents of his ryots 
at the same level point during the whole 
"period of their holding. It must be still 
open to the plaintiff upon good cause to show 
that the rate of rent of any particular ryot 
ought to be raised. It appears that as 
against the predecessor of the defendant the 
plaintiff had succeeded in raising the rent, 
and that the defendant has accordingly paid 
the increased rent. He must continue to 
pay that rent until he shows to a Court 
competent to determine the matter that that 
rent is not a fair and equitable rent. Upon 
.the gvhole, it seoms to me that on the finding 
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of. the Lower Appellate Court the plaintiff 
was entitled to a decree for the rent at 
the rate of 7 Rs. 4 annas 9 pie which he 
claimed. Accordingly, the decision of the 
Lower Appellate Court must be varied, end in 
place of it n decree must be given for rent at 
that rate with costs to the special appellant, 


— 


The 18th December 1878. 


Present : 


The HoĮn’™hle F. B. Kemp and F. A. Glover, 
Judges. 


Res-judicata—Act VIII of 1859 8. 2. 
Case No. 454 of 18738. 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 15th January 1878, reversing 
a decision of the Sloonsiff of Patna, 
dated the 6th November 1872. 


Raj Doollub Sircar (Defendant) Appellant, 
versus 
Ooma Churn Biswas (Plaintiff) Respondent. 


Ur. G. H. P. Evans and Baboo Sreenath 
Banerjee for’ Appellant. 


Baboos Chunder Madhub Ghose and Romesh 
Chunder Mitter for Respondent. 





A suit is not barred by Act VIII of 1859 s. 2 by 
reason of a prior snit decided against plaintiff's father 
while plaintiff was a minor in which the father was 
sued in his personal capacity, and in which the plaintiff 
was not a party either actually or by representation. 


Kemp, J.—Tue only point for decision in 
this case is whether the suit of the plaintiff 
is barred under Section 2 of Act VIII of 
1859. The Moonsiff was of opinion that 
in a former suit instituted by Raj Doollub 
Sircar against Pran Kristo Biswns and others, 
the said Pran Kristo Biswas being the father 
of the plaintiff, the plaintiff, who was 
undoubtedly a minor at the time, was “ sub- 
stantially’ represented by his father, and 
therefore the subject-matter of this suit is 
res adjudicata. The plaiutiff’s suit was 
therefore dismissed. 

The Subordinate Judge hss taken a 
different view of the case, and is of opinion 
that inasmuch as the minor was not a 
party to the former suit, either in person or 
by representation, the former suit is no bar 
to the present suit, and he reversed the deci- 
sion of the Moonsiff. 

We are of opinion that the decision of 
the Subordinate Judge is correct in law. o: 


Before the provisions of Section 2 can 
be applied in bar of a suit, three things 
must occur: Ist, the cause of action must be 
the same, or must be the immedinte sulject 
of decjsion iv the case; 2nd, that in the 
former case the point must have bein 
decided by a Court of competent jurisdic ien ; 
and 8rd, that the parties must be the same, 
either actually or by representation, Now, 
it is clear iu this case that Pran Kristo Biswas 
was sued in his personal capacity, and that 
the minor was not, actually or by represent- 
ation, a party to the former suit. 

We concur with the Subordinate Judge 
in holding that the suit is not barred under 
Section 2 Act VIII of 1859. The ense 
must, therefore, go back to be tried ou the 
merits as directed by the Subordinate Judge, 
the special appeal being dismissed with 
costs. 


The 22nd December 1873. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges, 


Fraud—Limitation—Act XIV of 1859 s 9. 
Case No. 257 of 1872. 


Regular Appeal fiom a decision passed by 
the Judge of Midnapore, dated the 29th 
August 1872. 


Dwarkuvath Bhooya and others (Plaintiffs) 
appellants, 


versus 


Rajab Ajoodhya Ram Khan and anothe 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss, Romesh Chun- 
der Mitter, and Bhowanee Churn Dut 
for Appellants. 


The Advocate-General and Messrs. J. T 
Woodroffe and R. T. Allan, and Bubvos 
Bhyrub Chunder Banerjee and Ashootosh 
Dhur for Respondents, 


Where a plaint sufficiently alleged that plaintiff. 
being entitled to proper ty, were ousted from its enjoy- 
ment under color of a fictitious revenue sale in pur-u- 
ance of a fraudulent contract, the fraud having bern ~ 
contrived as to make plaintiffs believe that they hid m 
right of action at all, it was held that the allegations 
if true, showed that the plaintiffs had been kept uy 
fraud from a knowledge of their ight of action au’ 
brought the case within Act XIV of 1809 s. 9. 

a 


Markby, J—Txrs was a suit to recover 
possession of two loodahs or portions of s 
pergunouh and the price paid for certam 
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property taken up by Government for a 
canal. ° 

The plnaint states that four pergunnahs of 
which the names are given constituted the 
zemindaree of Rajah Ajeet Singh, deceased ; 
that on the death of the Rajah’s two widows, 
Mohun Lall. Khan, the father of the 
defendant Ajoodhya Ram, was in wrongful 
possession of the zemindaree, whereupon a 
kinsman of the Rajah brought a suit against 
him, when it was found ‘that neither party 
had any interest in the property, but that 
the ancestors of the plaintiffs were the heirs, 
That upon this being discovered, Mobun 

"Lall Kinn gave up to the ancestors of the 
plaintiffs the two hoodahs now sued for ; the 
ancestors of the plaintiffs relinquishing all 
claims on the rest of the zemindaree. 

The plaintiffs say that the two hoodahs 
were in the possession first of their ancestors 

_ and then of themselves, and that whilst they 
were so held, the defendant Ajoodhya Ram 
without their knowledge mortgaged the 
whole zeminduree including the two hoodahs 
(for so we read the plaint) to persons who 
have been called the Debs. This was in 
1843-44. In 1847, the Debs obtained a 
decree of foreclosure, and sold their decree 
to one Abbott, who (as the plaint alleges) 
took possession of the entire zemindaree 
except the two hoodahs which remained in 
the possession of the pluintiffs as before. 
‘Subsequently (they say) the defendant 
Ajoodhya Ram brought a suit to set aside 
the decree of foreclosure, and whilst that 
suit was pending, Abbott, in order to defeat 
the claim, fraudulently contrived to get the 
property sold for arrears of revenue, when 
it was purchased by McArthur who was a 
party to the fraud, and who under color of 
that sale dispossessed the plaintiffs in June 
1848. It is then stated that the property 
subsequently passed into the hands of the 
defendant Sidhee Nuzzur Ali Khan, and 
that in the year 1860 the defendant 
Ajoodhya Ram brought another snit for the 
recovery of possession of the entire zemin- 
daree by redemption of the mortgage and 
setting aside this fraudulent sale; and that 
upon this the plaintiffs became aware of this 
fraudulent sale. 

The plaint then proceeds to state that 
“although the defendant No. 1 had in his 
“examination in the said suit on‘the lst 
“October 1860, admitted the right of your 
& petitioners, and declared that he bad no 
“intention of injuring it, yet, when the said 
“case was finally decided by the Hon’ble 
“ High Court.on the 4th September 186¥ in 


“his favor, he, in execution of the said 
“ decree, entered into a compromise with the 
“defendant No. 2 on the 8rd September 
“©1870 in the Hon’ble High Court, aud 
“ander that compromise took possession of the 
“aforeanid two hoodahs belonging to your 
“ petitioners between the 12th and the 1léth 
“of Assin 1278. The value of 184 beegahs 
“9 cottahs 3 chittacks of land situate in the 
“ villages as per schedule given below in the 
“anid two hoodabs taken up for the canal, 
“viz, Rs. 922-4-12, was along with the 
“value of other landa held in deposit in the 
“ Collector’s office, and he, the said defendant 
“No. 1, withdrew the said sum on the 14th 
“ November 1870, 23rd and 80th January, 
“and 25th February 1871.” 

With this plaint the plaintiffs filed the 
solebnamah here referred to, the copy of 
certain answers made by the defendants 
vakeel in the former suit, and certain other 
documents in support of their case. 

The plaintiffs further state that their cnuge 
of action arose in September 1860, when 
they discovered the fraudulent sale. 

A very full written statement was put in 
by the defendant, which it is not necessary 
to advert to at length, as the cnse hns been 
disposed of upon the allegations contained in 
the plaint. 

The District Judge raised 17 issues, of 
which, for the present argument, the follow- 
ing only seem to us to be material :— 

(1.) Does the plaint disclose nny cause 
of action entitling the plaintiffs to maintain 
this suit as agninst defendant No. 1 ? 

(2.) Is the said plaint defective for non- 
compliance with the provisions of Section 26 
of the Code of Civil Procedure, and can any 
decree be pronounced herein against defend- 
ant No. 1 jointly with defendant No. 2; 
and if not, ought not the said suit to be 
dismissed ? 

(5.) Js this suit barred by limitation ? 

The District Judge did not take any 
evidence, but dismissed the suit ou the ground 
that thé plaint did not disclose any cause of 
action against the defendants, and that the 
suit was on the face of the plaint barred by 
limitation. He also dismiased the suit against 
the defendant Nuzzur Ali Khan on other 
grounds, and that part of the decree is not 
appealed against. 

The only question, therefore, now to be 
considered is whether the suit was rightly 
dismissed on the above grounds as against 
the defendant Ajoodhya Ram. 

The plaint seems to us clearly to state a 
cauge of action, aud (as we understand the 
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judgment) the District Judge, though he 
deals with the first issue and the fifth issue 
separately and determines both in the re- 
spondent’s favor, las substautially dealt with 
the case on one ground only, namely, that on 
the fate of the plaint the suit is barred by 
limitation. 

The plaintiffs admit in the plaint that they 
were dispossessed in 1848, and it was therefore 
necessary for them to show how they claimed 
exemption from the operation of the stafute 
of limitations which would oidinarily bar 
their claim. This they did by relying upon 
Section 9 of Act XIV of 1859. The Section 
provides that— If any person entitled to a 
“right of action shall by means of fraud 
“ have been kept from the knowledge of his 
“having such right or of the title upon 
“which it is founded, or if any document 
“necessary for establishing such right shall 
‘have been fraudulently concealed, the time 
“limited for commencing the action against 
“the person guilty of the fraud or accessary 
“thereto, or against any person claiming 
“through him otherwise than in good fuith 
“and for a valuable consideration, shall be 
“reckoned from the time when the fraud 
“fiist became known to the person injuri- 
“ously affected by it, or when he first had 
“the means of producing or compelling the 
* production of the concealed document.” 

The Dietrist Judge, relying upon a deoi- 
sion of Mr. Justice Phear,* held that as 
the plaint did not state that the knowledge 
of their right of action was kept back from 
the plaintiffs by fraud, Section 9 did not 
apply. He also held that the defendant did 
not claim the property in dispute through 
Nuzzur Ali Khan, nnd therefore (as we 
understand the judgment) not through a 
person guilty of fraud; for which reneon 
also he considered that Section 9 afforded the 
plaintiffs no exemption. 

The allegations in the plaint appear to us 
sufficiently to state that the plaintiffs being 
entitled to property, and being in enjoyment 
thereof, were ousted under color of a ficii- 
tious revenue sale, in pursuance of a frau; 
dulent contract between Abbott and Me- 
Arthur. It is urged that this was no fraud 
against the plaintiffs. It seems to us it was 
a fraud against every person who was 
directly injured by it. The primary object 
of the fraud was to defeat the clnim of the 
defendant Ajoodhya Ram; but if the 
plaintiffs were also ousted by it, if was as 
much a fraud against them ‘as anybody else. 





* 1 Indian Jurist, 192. ‘es 


‘revenue sale. 


> 


It is also said (nnd this is the ground taken 
by the District Judge) that the plaintiff 
were not kept by fraud from a knowledge of 
their right of action; that they knew of 
their title, and they knew that they werc 
ousted ; and that there was no concealment, 
because Abbott and McArthur were under 
no obligation to disclose the wrong which 
had been done by them. But we do not 
quite understand this reasoning. McArthur 
and Abbott bad by a fraud ousted the pluin- 
tiffs from the possession of their property. 
The fraud was go contrived as to make the 
plaintiffs believe that they could have no 
right of action at all; for the transaction 
was made to assume the appearance of a 
The very essence of the 
fraud was giving to the transaction this 
appenrance, and the coucenlment of its true 
nature ; and we consider that Abbott and 
McArthur did by concealing the’ true nature 
of the transaction between them, and by 
oarrying on fictitious proceedings under the 
revenue law, conceal from the plaintiffs their 
right of action to recover the property. 
This is sufficient. 

The case before Mr. Justice Phear was 
wholly different. There was in that case no 
fraud at all; not even the breach of an 
obligation which the law would enforce, aud 
therefore Section 9 could not apply. 

The other question 1s whether the defend- 
ant claims through a person guilty of frand 
otherwise thin in good fuith and for valuable 
consideration. This question appears to 
have been decided by the District Judge 
against the plaintiff upon tha allegations 
contained in the plaint and the documents 
filed by the plaintiffs, As this is a question 
which in our opinion ought to be tried upon 
the evidence, we do uot wish to comment at 
length upon this point of the case. It seems 
to us sufficient to say this. If the allegn- 
tions in the plaint ere true, the defendant 
Ajoodhya Ram had never any title, and knew 
that he never had any title to the property 
noy in dispute. He has the bare possession, 
which possession he received (if the plaint 
be true) from a person whom he knew to be 
holding by fraud. It seems to us, therefore, 
that independently of any constiuction that 
mny be put upon the documents filed by the 
plaintiffs, the pluintiffe’ allegations if truo 
bring the case within the 9th Section, ant 
thet the course taken by the District Judge 
in dismissing the guit on this ground was 
premature, 

We think it would be better to raise speci- 
ficully in the issues the questions which arise 
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under Section 9, and upon these, together! Now it is admitted that the defendant hans 
with the other issues, the case will be | not given up these dakbilahg, and that of itself 
reminded for trial. The costs’of the Court | is a sufficient cause of action to the plaintiffs. 
below and of this appeal will be disposed of Then as to the loss, it is by no menns 
by the District Judge when he has fiually | clear that the plaintiffs have not suffered, if 





heard the case. not in money, at least in inconvenience and 
on risk from the neglect of the defendant to 

ae ive up the receipts; for instance, if the 
Thoreau Pecempen 187a; ati had eeu ealied upon in any suit to 

Present : prove their title as dur-putneedars, they 

The Hou’ble-F. B. Kemp and F. A. Glover, would have found it extremely difficult to do 
Judges. so without these receipts. The Moonsiff 

has ordered the defendant to give up the 


Pere of paso ics PLIT af 1808 dakhilahs, and if she fails to do so, to pay 


Rs. 130 to the plaintiffs ns damages. This 

Case No 631 of 1873. appears to be in iria He with Seetion 182 

Special Appeal from a decision passed by | of the Procelure Code, with this exception 

the Subordinate Judge of Rajshahye, thut the Court was bound to fix a time within 
dated the 22nd December 1872. reversing | which the documents were to be given up. 

a decision of the Moonsiff of Natiore, We restore the judgment of the first 


dated the L6¢h May 1872. Court with costs in‘ nll the Courts against 
Soondur Monee Debin nnd others (Plaintiffs) the defendant, adding a proviso that the 
dakhilahs sre to be given up within one 
Appellants, È 
month from the date of this order. 
versus 
Kripa Moyee Debin (Defendant : 
P a ) The 22nd December 1873. 
‘Baboos Romesh Chunder Mitter and Hem Present : 
Chunder Banerjee for Appellants. The Hon’ble F. B. Kemp and F. A. Glover, 
Baboo Mohinee Mohun Roy for Judges. 
Respondenta, Act VIII of 1859 s 337— Common Defence— 
Where dakhilahs are ordered to be given up in k Appeal. 
accordance with Act VIII of 1850 s. 182, the Court is Case No 515 of 1873. 
bound to fix a time within which they should be given $ 
up. Special Appeal from a decision passed by 


Glover, J—We think the Subordinnte| she Subordinate Judge of Chittagong, 
Judge’s order is wrong. The plaintif, dated the 12th December 1872, reversing 
appears to havs had a sufficient cause of a decision of the Moonsiff of Futtrck- 
action in the neglect of the defendant to churree. dated the 16th September 1872. 

ive up to him the dakhilahs which he had 
aie from the superior holder, the put- | Shaikh Mahomed Snrefoollah (Plaintiff ) 
needar. It may be that no pecuniary loss Appellant, 
has resulted to the appellants on this necount, üersüs 
but in the first place the continet was that i SAN 
the defendant should tnke the dakhilahs i Sinica ne Sh ag (Defendants) 
the putneedar and mnke them over then and Wick ae 
there to the plaintiffs, and it was ouly n 
secondary part of that contract that in ense 
of any loss accruing from the eee 
suing the dur-putnecdar for the rent the 
defendant was to mnke good the same with 
costs nnd interest. The second portion of 
the contract was distinct, and it is clear that 
there was an agreement for giving up the 
dakhilahs quite irrespective of the question 
of any fara that might secrue by reason of 
any suit for rent that mighp be brough by 
the patneedar. 


Baboo Gopeenath Mookerjee for 
Appellant. 


Mr. J. S. Rochfort for Respondente. 


In a aut in which the defence of the two defendants 
was a common one to the extent of denying that plain- 
tiff bad any such mokuiuree ryotee title as he alleged, 
and the first Court's decision went on the ground that 
plaintift had a title against both : nm 

llko that Act VIII of 1859 s. 887 was applicable, 
and one defendant ulone might appeal. 


Glover, J.—Two points are raised in this 
spegial appeal: lss, whether the appeal to 
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thp Judge was a proper one, inasmuch as the 
defendant No. 1, who was the principal person 
, complained ugainst by the plaintiff, did not 
appeal ; and 2nd, whether the Judge has not 
committed au error m law'in reversing the 
decision of the first Court without consider- 
ing the question of the pluiutiffs right of 
occupancy. 

With regard to the flat point, there seems 
to be no reason why the appeal could not be 
decided on the appeal of the defendant No. 2 
alone, The case of the defendants was a 
general one to this extent that the plamtiff 
had no right whatever to the land, aud that 
he bad no mokururee ryotee title such as he 
alleged. The defendant No.1 claimed the 
land for himself and stated that he had made 
it over to' his wife, the defendant No. 2, 
while the defendant No. 2 stated that she 
had taken a lease from the defendant No. 1. 
The two defendants undoubtedly combined 
in the same defence to the effect that the 
plaintiff had no mokururee title, und either 
of these two could have appealed against the 
Moonsiff’s decision. The deci-ion of the first 
Court proceeded on 4 ground common to 
both. They claimed the land to be theirs, 
and the Moousiff’s decision went on the ground 
that the plaintiff had a title agninst both the 
defendant No. 1 and the defendant No. 2, 
and he gave a decree ngninst both of them. 
Section 837 will therefore npply to this cuse, 
and the appeal was properly heard at the 
instance of the defendant No, 2 alone. The 
case reported in II Weekly Reporter, page 
227, does not seem to go contrary to this 
view of the case. Jt is eaid there by oue of 
the learned Judges, who formed the majority 
of the Court, that Section 387 only applies 
to those cases where the Court below has 
made a decree againat several persons, 
whether plaintifts or defendants, upon a find- 
ing of lnw or fact which applies to all the 
persons alike, It seems to us that it cannot 
be conteuded that the finding of the Mvonsiff 
was not equally against the defendant No. 1 
as agniust the defendant No 2 on the same 
grounds aud for the sume reasous. . 

On the second ground of special appeal, 
we think the Subordinate Judge was wrong. 

` He has decided the case against the plaintift, 
reversing the decision of the first Court on the 
groung that the plaintiff had failed to prove 
coutinuous possession of the land in dispute 
at a fixed rate. This was not the whole 
case as put forward by the plaintift in his 
plaint; he first declated that he had a 
mokururee title, and also stated that he had 


acquired a title to the land by long possesaipy, , 


undoubtedly meaning to raise an issue as to 
whether he was not entitled to hold the lund 
on a right of occupancy. The Moonsiff 
understood it mm this way, and fixed an issue 
ov the point which he decided in favor of 
the plaintiff. The Subordinate Judge has 
ignored this part of the case altogether, and 
has treated it as if the plaintiff lad elected 
to staud or fall upon his mokururee title. 

We think the Subordinate Judge ought to 
take this point in considerations and before 
giving a decree, which has the effect of ount- 
ing the plaintiff from lands of which he hus 
been in possession, on the defendant's own 
admission, for more than 10 years, he ought 7 
to see whether by reagon of his having been 
in possession of these lands for 12 years 
prior to suit, the plaintiff has acquired a 
right of occupancy and a title to retain 
possession of them as against the zemindar, 
defendant. The case is remanded for the 
purpose. Costs to follow the result, 


The 28th November 1873. 


Present: 


Sir James W. ‘Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Prel. 


Admission— Mahomedan Law—Heirship con- 
stituted by Achnowledgment—Act XXVII of 
1860. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Mirza Himmat Bahadoor 


° 
versus 


Sahebzndee Begum and another. 


In an application by H, E, and B for a certificato 
under Act XXVII of 1860, on proof of heirship toa 
deceased AMahometlan lady, it was admitted that II and E 
were the sous of the deceased, and as such clauned hir 
property : . , 

Hera that such an admission did not necessari!y 
imply. that H and E were to all intents and purpos 3 
brothers and heirs to each other; and that to give such 
an effect to the admission would be to carry the doctrine 
of heirship constituted by acknowledgment further 
than is warranted by the principles of the Mahomedan 
law. 


Tus was a case in which Mirza Himmut 
Bahadoor was the plaintif; Sahebzadee 








S 
* From the udgment of Kemp and Glover, JJ., in 
Regular A No. 17 of 1869, decided 18th December 
1869-012 W. R., 512, 
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Begum and Muségamut Bismullıh Begum, 
oue being the widow, and the ofher the ille- 
gitimate sister, of Mitza Ekbal Buhadoor, 
were defendants. The case of the plaintiff 
was that he was one of the cc-heirs of Mirza 
Ekbal. If this point were decided in his 
favor, other questions would arise respect- 
dug the title of the widow to dower, and the 
title of the sister to maintain possession of 
certain property of Ekbal which she was pos- 
sessed of ; hut if the question of heirship be 
decided against Mirza Himmut, none of these 
questions arise; and their Lordships are of 
opjnion that the judgment of the High Court 
is right, which decided this question against 
him. 

In the Court below a question was raised 
on which a good denl of evidence was given, 
and which was discussed at great length, 
whether or not Mirza Himmut and Ekbal 
were the lègitimate sons of their mother 
Baratee and their father Modenarain Singh ; 
but the Court below, as well as the Court 
above, have come to the conclusion that there 
was no muriage between their parents, and 
it must be taken, and indeed is admitted, that 
they were illegitimate. The Court below 
held, however, that notwithstanding this 
illegitimacy, aud notwithstanding therefore 
that by the law of the Sheah sect of the 
Mahomedans (which by admission of parties 
applies to this csse) the plaintiff would 
not be heir of Ekbal, that Ekbal had so 
acknowledged the plaintiff to be his heir, that 
the plnintiff acquired that status, and was 
entitled to succeed to his property as auch. 
The High Court, agreeing with the Court 
below upon the first question as to the legiti- 
macy, reversed its decision upon the second 
point, being of opinion that there was no 
preof of any such acknowledgment on the 
part of Ekbnl ; and the sole ‘question before 
their Lordships now is whether or not there 
was such an acknowledgment. ‘There is no 
question that, under the Mahomedan law, 
acknowledgments mny be made of such a 
kind as to operate not merely as admissions 
but as actually conferring certain descriptions 
of status, among others a status of heirship, 
limited or general, as the case may be, upon 
the persons acknowledged. With respect to 
acknowledgments of relationships, their 
Lordsbips huve been referred to Mr. Buillie’s 
“Digest of Muhomedan Law,” Part I., 
published in 1865, and they find it there 
“thus lgid down :—“ The acknowledgment of 
“a man is valid in regard to five persous,—his 
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“an obligation, and it is not valid except for 
“ these,” and then, further, after giving cases 
of those acknowledgments which bave b-en 
atated to be valid, on page 406 this is 
found :—“ The acknowledgment of a man is 
“not valid with respect to any other peraons 
“than those before mentioned, such as a 
“brother, or a paternal ora miternal uncle, or 
“the like,” so that 1f this passage stood with- 
out further explanation, it would lend to the 
conclusion that, by the Mnhomedan law, an 
ocknowledgment of one person by another as 
his brother, and as such his heir and succes- 
sor, would have no validity. However, the 
passage is further explained thus :—“ When 
“it is snid that the acknowledgment of n man 
“is not valid with respect to any other than 
“those above mentioned, it is only menut 
“that it is not obligatory on any other except 
“the acknowledger and the acknowledged ; 
“bué with regard to such rights as affect 
“them only the acknowledgment is valid, so 
“that ifone were to acknowledge a brother, 
“for instance, having other heira besides 
“who deny the brothership, and the acknow- 
“ledger should die, the brother would not 
“inherit with the other heirs, nor would he 
‘inherit from the ackuowledgei’s father if 
“he denied the descent, but he would be 
“entitled to muintennice, as against the 
‘“acknowledger himself, during his life.” 
The acknowledgment contended for consists 
in this aud this only :—It appears that after 
the death of the mother a preceeding in the 
Civil Court of Gya .was instituted on the 
20th January 1866, in which it is recited 
that Mirza Himmnut Bahadoor, Mirza Ekbal 
Bahadoor, und Mussamut Bismullah Begum, 
sous nnd daushter of Mussamut Daratee 
Begum, deceased, by their pleud+rs, prayed 
for n certificate under the provisions of Act 
XXVII of 1860, on the proof of heirship 
tothe anid Mussamut Baratee Begum. That, 
coupled with this further fact which appears, 
that these three did by s:me menns or other 
obtain possession of some property belonging 
to an elder sister, apparently in the character 
of her heirs, is relied upon as such an acknow- 
ledgment as to constitute the s’atus of full 
brotherhood and heirship ou the part of the 
plaintiff to the defendant. Their Lordships 
are of opinion that it would be carrying the 
doctrine of hei:ship constituted by acknow- 
ledgment to an extent to which it has never 
been carried before, and farther than the 
principles of the Mahomedan law as to 
acknowledgments whirant, if they were to 


“father, mother, child, wife, and mowla, give such an effect, as has been contended for, 
“because in all these cases he acknowledges | togvlat is butan argumentative or infi rențial 
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admission at best. All that is directly 
admitied by the statement in Court (the 
language being that of the pleader of the 
partios) is that the plaintiff and the defend- 
ant were the sons of Baratee, and ns such 
claimed her property. Itis songhi to deduce 
from this that they must therefore neces- 
sarily be taken to have declared, not only 
that they were sons and heirs of Baratee, 
but that they were to all intents gnd pur- 
poses brothers and heirs to ench other,— 
“full brothers” ig the term in the pluint,— 
aud that they were entitled to succeed to 
each others property, not only property 
obtained from Buratee, but any property 
which may hinve been obtnined by either of 
then from any source whatever. It appeara 
to their Lordships that it would be very 
unduly stretching the purport of this docu- 
ment to give ituny such interpretation. It 
does not appear to their Lordships by any 
necessary implicution that they must have 
intended to constitute each full brother of 
` the other for all intents and purpo-es as has 
been contended. It may be that they songht 
to avail themselves of the Soouee Maho- 
medan law, whereby, as it was admitied, 
they would, although ill -giltimate, be heirs of 
their mother. If that were so, the settlement 
in this document amounts to no ndmigsion at 
_all, but simply to a statement of fact, and to 
the inference which the law would derive from 
that fnet. But be that as it muy, their 
Lordships are of opinion that it is by no 
means shown, and no inference can be fairly 
deduced, that it was the intention of the 
parties by this document to constitute each 
brother to the other, so as to make him 
an heit to his estate. 


This being thei: Lordships’ opinion on the 
question of fact, it is unnecessary for them 
to consider the question whether the widow, 
who is generally included with the other 
sharers in the term “heirs,” but is not, like 
thar rs, entitled in the absence of “ resi- 
duaries ” toa “return,” is or is uot un heir in 
the sense iu which the word is used in the 
paseage nbove cited, und also in the passag. 8 
in the Hedaya to which their Lordships were 
referred in the course of the algument, 80 
that her existence would have destroyed the 
effect of the acknowledgment, had one deen 
proved. 


The 16th December 1878. 


g Present: 


The Houn’ble Louis S. Jackson and W. 
Ainslie, Judges. 


Collectorate Map—Evidence—Act I of 1872 
8. 2—Increments—FPurchaser's Rights. 


Case No. 1237 of 1873. 


Special Appeals from a decision passed by 
the Officiating Judge of Dacca, dated 
the 20th March 1878, modifying a deci- 
sion of the Subordinate Judge of Fur- 
reedpore, dated the 22nd June 1872. ° 


Gunga Narnin Chowdhry and another 
(Plaintiff) Appellants, 


VETSUS 


Radhika Mohun Roy and others (Defendants) 
Respondents. 


Baboos Sreenath Doss and Tarinee Kant 
Bhuttacharjee for Appellants. 


The Advocate-General and Mr. C. Jackson, 
nud Buboos Hem Chunder Banerjee, 
Chunder Madhub Ghose, Sreenath Baner- 
jee, aud Lall Mohun Doss for Respondents. 


Case No. 1209 of 1878. 


Radhika Mohun Roy and others (Defendants) 
Appellants, 


VETEUS 


Gunga Narain Chowdhry and another 
. (Plaintiffs) Respondents. 


Baboos Hem Chunder Banerjee and Sree- 
nath Banerjee for Appellunts, 


"No one for Respondents, 


Where a Civil Ameen makes a local inquiry as to the 
situation of certain disputed lands with 1eference to the 
Collectorate map put in by the plaintiffs, and not 
objected to by the defendants, who are present a d 
recognize the boundary 1udicated ag that whereon tne 
inquiry is to be based, the map must be tanhen to be one 
which the parties recognize as coriect and trustworthy, 
irrespeative of the question whether ıt was prepaod 
with the authority of Government. 

Where a inehal which has been diminished by dilu- 
vion is sold at auction by the Collector who apprizes the 
pubhe of the existing mea, his specification of such 
area im no way limits the terms of the ceitificate of sulo, 
or restricts the ight of the purchaser fiom clauning 
thereafter any accietion to the estate; the increment 
being always a contimgent right which the zemiudar 
has. 


Jackson, J.—Tu1s was a suit by the 


On these grounds their Lordships ate of | plaintiffs to recover possession of a quantity 


opinion that the judgment of the High Court 


is right ; and they will’ humbly udvise Her 

Majesty that it be affirmed, und this appeal 

dismissed with costs. - ` 
e 


of laud which they cluimed as belonging to 
Mehal Chuck Nuseeerpore. which they 
purchased nt @ sale by a Collector in 1866. 


e | Asegards a portion of the laud, they 
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claimed jit as being n part of the area 
actually in existence at the timg when they 
made the purchase, and the rest they claimed 
as being lands reformed on the original site 
of their mehal, and therefore theirs by the 
ordivary law of the land. As to the 70 
beegalis first described, the Lower Appellate 
Court found it to have been a part of the 
plaintiffs’ purchased estate and gave them a 
decree for it. But as to the rest of the 
land, the plaintiffs’ suit was dismissed on the 
ground that by the terms of the plaintiffs’ 
‘purchase they were entitled to 14,000 and 
‘odd beegahs of Jand of which the estate 
* consisted in the year 1866, and to no more. 
As to the 70 beegahs the defendants appeal 
and they contend that there is no evidence 
to show that the lands in question were part 
of the mehal as purchased, and the learned 
Advocate-General argues that the document 
upon which the plaintiffs chiefly rely to 
prove that part of their case being a Col- 
lectorate map of 1863, that map as not 
coming within the terms either of Section 
83 of the Evidence Act, or the correspond- 
ing Section of Act II of 1855 which was in 
force at the time when the suit commenced, 
is not admissible, and therefore the plaintiffs’ 
suit in that respect falls to the ground. 
This map, it appenre, was put in by the 
plaintiffs in the Court of first instance, and 
was amongst the documents forwarded to 
the Ameen along with the instructions to 
him to make a local inquiry. What he had 
to do with that map was to ascertain whether 
a red line subsequently drawn upon it just 
‘hefore the purchase by the plaintiffs to 
represent the amount of diluvion when the 
‘purchase was made did renlly embrace any 
portion of the lands claimed by the plaintiff. 
The defendunts did not then, ns they do now, 
object to the admissibility or correctness of 
the map. On the contrary, they appear to 
have been present during the enquiry before 
the Ameen, and to have recognized this map 
smd the red line upon it as n matter upon 
which the Ameen was to base his enquiry 
and make his report. It seems to us, there- 
fore, that irrespective of the question whe- 
ther the map came within the definition of a 
map prepnied with the authority of Govern- 
ment, the objection should fail, nnd this map, 
received under the circumstauces we have 
stated and affirmed by the 1eport of the 
Ameen, must be taken to be u map which 
the parties recognized.as a correct and 
trustworthy map. That being so, it nppears 
to us that the Court belowewns justified in 
finding upon the evideuce before it thas this 


‘Government pussed to the purchaser. 


land did form a part of the area actually, 
gold to the plaintiffa, and that therefore 
the plaintiffs were justly entitled to recover 
it. : 

As to the remainder of the aren in dispute, 
the appeal is on the part of the plaintiffs. 
They complain that the Judge has committed 
an etror in restricting them to the area of 
14,000 ond odd beegahs as mentioned in the 
certificate of sale. On the face of that 
certificate, it appears that the Collector 
certifies one Gopal Kisto Shah of Furreed- 
pore to have purchased the whole of the 
zemindaee rights of the Government in the 
mehal mentioned below, and after requiring 
him to observe the rights of the under- 
tenants and other persons declares :— 


“Bese TAH irata A aAA 
agiza sel afantae afas,” 


that is to say, whatever zeminduree right 
the Government had in the mehal is vested 
in the purchaser. Then below comes n 
specification of the mehs]. That has three 


headings,—the first, SSAA NETT; the 
second, Wf ; and the third, &N] } Under the 
first hending of specification are the words 
ass qn Hated arataa qg- 
aif ba ZAAI HAIS vA AT- 


ataga rge fia Teta aie Shs,” 
that is, Chur Jellalpore Moodafat Meer Asgur 
Ali included in Chur Nasseerpore, situated 
within Pergunoah Jellalpoie, No. 214. ‘Then, 
under the heading afi, the quantity given 
is 14,496 beegnhs 1 cottah 1% chitiacks, 
and under @Mj the sum mentioned is 
Rs. 4,144-2-9, with nn addition of Rs, 41 and 
odd, It nppenra that when the map of 1863 
was made, the mehal No. 214 had an area of 
some 17,000 beegnhs, but subsequent men- 
surement shows that by a diluvion that was 
diminished to 14,496 beegahs, and we appre- 
hend that the Collector ns a publie officer 
und an honest seller apprized the public 
goat the existing aren was only 14,496 
eegahs, and therefore the Government would 
not guarantee the old aren of 17,000 beegals 
but only that which then existed, and that 
this specification in no way limited the 
import which the words of the certificate 
of sanle bore, viz, that the whole of the 
zemindaree rights which belonged to thie 
There 
are no words whicl -tond in any way to 
restrict the right of the purchaser from 
clajming thereafter any accretion, The 
. e 
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increment is always a contingent right 
which the zemindar has, We are referred 
to a case in XIX Weekly Reporter, page 89, 
Juggobundhoo Bose, appellant, iu which in 
a cuge somewhat similar, the learned Judges 
held that “the purchaser of an estate found 
“by actual measurement the year before to 
“consist of a, certain number of beegahs 
“ with a specified rental, can huve no claim 
* to re-formations-of land belonging to the 
“mehal as it originally stood.” That case 
appears to us to be distinguishable from the 
present. There the purchaser was shown 
not only to bave acquired n smaller area than 
the original aren of the estate, but also to 
have covenanted with Government to pay 
a very greatly reduced sudder jumma. 
The learned Judges there speak of the 
sudder jumma as a very material item. 
They say :—“ The defendant could have no 
“claim to any re-formations of land belong- 
“ing to the mehal as it originally stood, inas- 
“much as he did not buy that mehal, but 


_ “a different one of much smaller area and 


“prently reduced rent.” They say :—‘‘ In 
* Lopez’ case to which refereuce was made, 
“the plaintiff continued to pay the original 
“rent for the entire mehal, althongh a great 
“portion of it had been diluviated, and when 
“the land re-formed on its original site he 
“merely recovered what he had been paying 
“rent for all along. Had he received from 
“Government any abatement on account of 
“the dilavion, he would not have recovered 
& the re-formed lands.” 

It is not shown bere, and notwithstanding 
that we repeatedly asked the learned Advo- 
eate-General he could not point to anything 
which would go to show that the present 
gudder jumma is different from that originally 
assessed on the mehal. We should prefer 
to follow the decision in the case in IX 
Weekly Reporter, pnge 312, Mobinee 
Mohun Doss, appellant, in which Sir 
Barnes Peucock who delivered the judgment 
of the Court says :—“ It is admitted that 
“the plaintiff is entitled to the zemindaree 
“of Kootulpore and that he is iu possession 
“ of it, and in the absence of any evidence t8 
“ show that the conveyance from the Govern- 
“ ment to the plaintiff of Kootubpore wns so 


“worded as not to pass the increment, or that 


‘Sit expressly reserved increment to the Qov- 
“ernment, it must be presumed that the 
* person who is now the owner of Kootubpore 
“ig entitled to the same interest in the iucre- 
“ ment which he has inthe estate to which it 
“has become annexed. If he has a lawful 
“ title to the possession of Kootubpore, he has | 
s 
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“ primå facie a lawful title to the increment 
“and to recover possession of it from the 
& defendant. “It will be a question between 
‘the plaintiff and the Government, in which 
“the defendant has no interest, whether the 
“plaintiff is liable to be assessed to the 
“Government revenue in respect of the 
“increment,” i 

It was also contended before us that the 
words of the sale certificate should be read 
with and limited by the notice of the sale. 
It turned ont, however, on enquiry that the 
notice of sale had not been produced by tho 
defendants and is not on the record. There- 
fore, even if we were inclined to fimit the 
words in the certificate of sale by those of 
the notice of sule, we have no means of 
doing so. For these rensons it appears to 
us that the decision of the Lower Appellate 
Court is so far wrong. and that the plaintiffs 
are entitled not only to the mebal which 
they purchased as represented by the urea 
then actually above the water, but also to 
such other contingent rights as every other 
zemindar would have. 
‘ Iu this view we think that the decisions 
of the Lower Courts should be varied, and 
the plaintiffs’ suit decreed in full with costs, 





The 17th December 1873. 


Present : 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Decree against joint Property—Legal Inference 
—Act VIII of 1839 s. 208. 


Case No. 307 of 1873. 


Special Appeal froma decision passed by 
the Subordinate Judge of Rungpore, 
dated the 10th Jannary 1878, reversing 
a decision of the Moonsiff of Badhekuah, 
dated the 25th April 1571. 


Ghotta Shayee (Plaintiff) Appellant, 
versus 


Gour Monee Dossee (Defendant) 
Respondent. 


Baboo Bungskee Dhur Sen for Appellant. 


Baboo Issur Chunder Chuckerbutty for 
Respondent, 


On the execution of an ex parte decree for money to 
be paid ont of the estate or a deceased party, his son 
< A 


æ 


2 


e 
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who had been arrayed among the defendants as repre- 
senting the said estate, instead of objecting under Act 
VUI of 1859 s. 203, presented a petition asking for 
time to pay the amount due under the decree: 


Herv that it was right in law to draw the inference 
that the property was not the self-acquired property of 
the son, but the joint property of the family. 


Glover, J.—I Do not think we should be 
justified in special appeal in saying that 
the Subordinate Judge's inference as to the 
liability of the plainuff in this suit was an 
illegal one, or oue that the circumstances of 
thg case gid not warrant him to draw. The 
plaintiff, undoubtedly, after the mokururee 
jote had been attached in execution of n 
decree ngainst his father’s esate, put in a 
p tition offering to pay up the umount of the 
decree and asking for time to allow him 
to do so The Subordinate Judge has 
iuferred fiom this that he admitted the 
ri ceipt of assets fiom His father’s estate, and 
that those ussets were justly liable for the 
debts of his father. 


As I said before, the proof might be better; 
still at the same time there does not seem to 
be anything wrong in law in drawing the 
inference, for it would have been a very 
remarkable citcumstuuce for the plaintiff to 
have ucted as he did, if he did not menn to 
accept the liability to pay off his father’s 
debts, aud Section 203 Act VIII of 1859, 
upon which the plaintiff relies, is not appli- 
cuble to the present case, 


Under these circumstances I do not think 
that we should be justified in interfering, and 
I would dismiss the special appeul with 
costs. 


Kemp, J.—I wish to adda few words to 
what haa fallen from my learned colleague in 
this case. The plaintiff in his plaint admits 
that the disputed property was attached and 
sold in execution of a decree obtnined ngainst 
his father’s esinte, the raid decree boing No. 5 
of 1869. He also admits that he subsequently 
presened a petition asking fur time to pay 
off the umount due under that decree, but he 
states in his plaint that, although he hud 
presented such a petition, being under the 
inpression that he was bound to pay his 
father’s de bis and in the hope that the decree- 
holder would come to a compromise, he 18 by 
no means bound by the admission contuined 
in that petition. 


Now it is clear from the record that there 
was a decree passed in a money suit which 
was decided on the 31st of December 1968, 
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In that suit Chunder Mohun Mundul was the 
plaintiff, and Buddun Chunder Shaha aud 
Bungshee Buddun Shaha, the father and 
brother of the present special appellunt, weie 
defendants, aud his widow and the plaintiff 
were arrayed amongst the defendants as 
representing the etate of Bungshee Buddun 
Shala. ‘The words used in the original are :— 


e at annlaaa atata fasa sataa 
$ datfeaifa sa g anas ater” 


that is, the plaiutiff in this case. So that it is 
very clear from the terms of the decree that he 
was arrayed as representing the estate of his 
father. The case was decided ex parte, and 
the decree was for the amount claimed and 
for costs uud vakeel’s fees, ‘amounting to 
Rs. 20, to be recovered from Buddun Chunder 
Shalo, and from the widow und the estate of 
the deceased Bungshee Buddun Shaba. 
Subsequently, on the execution of this ex parte 
decree in which the plaintiff, as already 
observed, was nriayed as representing the 
estate of hia father, the plaintiff, instend of 
obj: cling under Section 203 of Act VIII of 
1859, presented a petition to the Court, 
ashing for time to pny the amount due under 
the decree. Section 208 enacts that “if a 
& deciee be against a party as the 1represenin- 
“ tive of a deceased person, and such decree 
“be for money to be paid out of the property 
“of the deceased person, it muy be executed 
“by the attachment aud sale of any such 
“ property.” ‘Therefore this decree being for 
money to be paid out of the estate of n 
decensed person, it was the duty of the 
plaintiff, ıf he wished to establish that the 
property which was admittedly attached, 
though unjustly atinched as he says, to apply 
to the Court, stating that tbe property 
attached was his self-acquired property, and 
did not belong to the estute of his futher. and 
he had further to show that he had received 
no assets from the estate of his father; but 
instead of proceeding us the law lays down, 
he petitions the Court for time to pay the 
decree, and I think under these cirqumstances 
"which I have stated briefly, the Subordinne 
Judge was perfectly right in law in drawing 
the inference thut this property was not the 
self-ucquired property of the plaintiff, bus 
was the juint property of the family, and us 
such linble to be sold in satisfaction of the 
decr.e against the estute of Bungshee 
Buddun Shaha. 


I therefore affirm the decree of the Lower 
App:llute Court and dismiss the special 
appgal with costs payable by the appellant. 

e 
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The 19th December 1873. the plaintiff is entitled to a decree in this 

f case. 

Present : However, evidence was gone into at the 

The Hon’ble J. B. Phear and G. G. Morris, | trial to -how that the Mouzah Kangoon, nslee 

Judges. and dakhilee, which was sold to the defend- 


Deed of Conveyance —Construction— Conduct of 
Parties. 


Case No. 679 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the 30th May 1872, reversing a decision 
of the Subordinate Judge of that district, 
dated the 26th February 1872. 


Shaikh Lootf Ali (Plaintiff) Appellant, 
versus 


Budrool Huq and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


‘The Advocate-General and Baboo Chunder 
Madhub Ghose for Respondents, 


If, in order properly to apply and understand the 
provisions of a deed, it be necessary to inquire into the 
circumstances under which it was executed, a Court 
may rightly make such inquiry. 

The conduct of the patties, after the making of an 
instrument, affords a clue to their intentions in regard to 
its effect only whera they are voluntary actors in the 
conveyance; not where ıt 13 made against their will by 
coercion of a Civil Court. 


Phear, J.—In this suit the plaintiff seeks 
to recover possession from the defendants of 
a share of certain property designated as 
Mouzah Birowl, aslee and daklulee. 
` There is no dispute between the parties 
ag to the plainiiff’s title to this property, or 
his right to recover possession of it, uuless 
the defendants obtnined a right and title to 
it by a conveyance made in the yeur 1863 at 
an auction-sale held in exceution of a certuin 
decree then subsisting against the plaintiff’s 
vendor. In short, the principal question in 
this ease is whether ihe defendants obtained 
n title to this property under the snie and 
conveyance to them which was alleged td 
have been effected iu 1863. 

Now it need hardly be remarked that the 
best evidence of what was conveyrd to them 
on that occasion is the certifiente of sale 
which was obtained from the Court. And 
the certificate of sale stutes that the property 
conveyed on that occasion was Mouzah 
Kangoon, aslee and dakhilee. So that at first 
sight it would seem that the defendant's 


proof of title entirely fuila, and consequently | 


ants, wus understood by the parties to mean, 
and did in fact mean, something more than 
-Mouznh Kangoon alone; that it imeluded 
within it Mouzah Birowl, aslee and dakhilee. 
It perhaps may be doubtful whether, hud 
the plainuff objected iu the first iustnnce, 
there was sufficient ground in this case for 
admitting explanatory evidence of this kind. 
However, the evidence was taken without 
objection; nnd we will not sny that this case 
did not fall within the class of cases in which 
the Court is justified in looking at the 
circumstances under which the sale was 
effected, in order to see what was the proper 
meaning of the document of conveynuce, 


In the case of Lord Witterpuk v. 
Gas He sacks Fennell,* which. was 
e Jurist, N. 3. di cided by the Honse 
Nee PAE ar 1800, ae Lords in 1859, 


the Lord Chaucellor 
said, page 1141 :—“ The construction of a 
“deed 1s always for the Court, but in order 
“to apply the provisions (of the deed), 
“ evidence is in every case admiasible of all 
“ material facts existing at the time of the 
“ execution of the decd, so as to place the 
“Courtim the situntion of the grantor. In 
“ deeds, ns well as wills, the stnte of the 
“sulject nt the timo of execution may 
“alwnys be inquired into; and as, with 
“respect to ancient deeds, the state of the 
“sulject at their date can seldom, if ever, 
“ be proved by direct evidence, inod-tn usage, 
“and enjoyment for a number of years, is 
“evidence to raise a presumption that the 
“same course was adopted fiom an earlier 
‘period, and so to prove contemporaneous 
“usage and enjoyment at the date of the 
“ deed.” 

We quote these words because they show 
thet in the highest Court of equity in 
England it hns been held that a Court may 
rightly, if it be necessary, in ordir properly 
to apply and to understand the provisions of 
a deed to inquire, as the-Courts below have 
done in this case, whut were the circum- 
stances under which it was executed. And 
it is not unimportant here tliat usnge, 
contemporaneous usage. is one of the material 
facts which the Lord Chancellor saye may be 
looked nt for this pyrpose. 

The fnets which the Lower Appellate Court 
has considered to be the facts of the case nt 
the time and befure the date of this execu- 
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tion-sale, may be very shortly extracted from 
the judgment of the Lower Appellate Court. 
The Judge, afier stating what he had to see, 
namely, * whether Mouzah Birowl was a 
“ separate mouzah from Kangoon,” says :— 
“ There is uo doubt that 1t was once separate 
“from it” “The Goverument goozasht 
s register compiled from those of 1167 to 
“1198 chiefly shows that as the plaintiff 
“tutes there were then two distinct mou- 
“ zahs, one Kungoon, aslee maie dakhilee, 
« consisting of three mouzahs, and the other 
“ Birowl, aslee maie dakhilee, consisting 
“ also of three mouzalis.” 

The Judge afterwards discussed the 
evidence which had been given with regard 
to these two distinct mouzuhs, and thus 
summed up the facts established by it :— 

* All this evidence proves beyond doubt 
“that, as the plaintiff says, the Mouzahs 
“ Birowl ahd Kangoon were once separate. 
“But that this was many years ago ; and 
“ that, as the defendants suy, they after wards 
“ became merged into one. That at the 
“time of the survey they were one to’ all 
“ intents and purposes, and were then treated 
“ ng one, and that they have continued to be 
“ one ever since, under the merged name of 
“ Kangoon-Birowl, Kangoon being put first 
“as it was the, name of the mehal (see 
“ Government register), though the aren of 
“ Birowl was the larger of the two; and 
“ Birowl, the dwelling part of the mouzah, 
“ having become a tolah of Kangoon.” 

Taking these to be the facts relative to 
the connection between the two Mouzahs 
Kangoon and Buowl, it would seem that 
even ın the view of the Judge, the united 
mouzahs were known under the designation 
of Kungoon-Birowl, and not under the nume 
of Kangoon. And therefore on this state of 
things alone the defendant would obtain no 
title to the double mouzah by a conveyance 
of a subject designated by the name of the 
one only. His certificate purports to convey 
to him Kangoon, aslee aud dekhilee. 1t does 
not purport to convey to him Kangoon- 
Birowl, aslee and dakhilee. 

The Judge also atates what occurred at 
the time when the sale was effected. de 
says :— That Kangoon-Birowl belonged 
i * ijmalee to all the defendants ; aud Mohunt- 

“pore and Buswarah to Guzuffer Ali, 
“ Khosabbar Ali, Villayat Ali, and Abbas 
“ Ali Khan. And Mohwara belonged to 
“ these first three (&c., e&c., therefore they 
č said), Let first Kangoon-Birowl be sold ; 
“if the decree be not sutisfied from this, 
“ then let other villages be sold. . ’ 


“ On thie, on the same day the Principal 
“ Sudder Ameen gave this order, that 
“ ¢ first Kangoon, after that Birowl,-after that 
se ‘ Mohunt pore, then Buswarah, &e., &c., be 
“ gold.’ Clearly tieating Kungoon and 
“ Birowl as separate mouzahs. And out of 
“this unfortunnte order, all this litigation 
“has arisen. On decreeing this case to 
“the plaintiff, the Subordinate Judge has 
“laid stress on this order as an order of 
“ Court. It appears to me to be simply a 
“ mistake of a careless mohurir.” 

We have no ground for saying that the 


order made in this form was due to the error’ 


of a careless mohurir. But even if it was, 
the order remained the order of the Princi- 
pal Sudder Ameen ; and we suppose that it 
must have been carried into effect at the 
time of sale. It may have been uninten- 
tional on the part of the judyment-creditor 
to procure an order of this kind to be made. 
Still we find that the order was mnde, and 
still more we find that the certificate of sale 
corresponds with it. It seems then that the 
right inference of fact is that the Court did 
in trath for some reason, good or bad, sell 
Kangoon only, that it to say, a part of the 
double Mouzah Kangoou-Birowl, and not 
the whole, so thub when the circumstances 
which attended the sale are closely looked 
into, they do not appear to be such as to 
give the defendant any right to say that the 
words in his certificate meant more than 
they naturally mean of themselves. 

Finally, the Judge refers to the user of the 
property which took place after the sale. 
He says :—‘ If there were avy truth in the 
“assertion that the villages were separate, 
“the debtors would have objected to the 
“creditor’s statement that they were one. 
‘ And then possession by the defendants of 
“ Birowl as well as of Kangoon followed this 
“sale immediately. This is admitted by 
“ Guzuffer in his evidence as well as by 
“ Gholam Abbas, And a year and three 
“quarters afterwards, on the 27th January 
“ 1866, in the petition above-mentioned given 
éin by Gholam Abbas for Guzoffer ond 
% others, this petition having been drawn 
“out by Guzuffer, &c., it is clenily stated 
“that Birowl was a tolah of Kangoon, and 
“ that ‘Mouzah Kangoon, aslee maie talajat 
“ nilam hua,’ aud the owners of Birowl Lave 
“ remained without suing for seven years.” 

Unquestionably if the conveyance under 
which the defendant took was a conveyance 
voluntarily made by’ the plaintiff's vendor, 
the judgment-lebtor, then the fuct that he 
atapd by for these many yeurs ‘while the 
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defendants were enjoying the property, which 
they had taken ag belonging to them under 
the sale, would be very strang evidence 
indeed tending to show that he meant, as 
the defendants understood, that the words 
Kangoon, aslee and dakhilee, should carry 
not only Kangoon but also Birowl. The 
conduct of the parties to an insttument after 
the making of it, no doubt, generally fur- 
nishes a clue, which may very rightly be 
considered trustworthy, to their intentions 
in regard to the effect of the instrument 
itself; but that is when they are voluntary 
actors in the matter of the couveyance. 
But in the present case, the sale, although it 
was n sale by the judgment-debtor to the 
defendant, was a sale effected by the agency 
of the Court entirely agninst the will of the 
judgment-debtor, and without his concur- 
rence. It may well enough be that he was 
himself misled and. was under a misappre- 
hension as to what was sold. He would 
not easily be allowed, of course, to say that 
in the face of a voluntary deed given by 
himself, But the matter is otherwise with 
regard to a conveyance which has been 
made against his will without his concur- 
rence by coercion of a Civil Court ; and we 
think that in such a case the mere standing 
by for several years is not a fact of very 
grent impoxtance for the purpose of ascer- 
taming the true scope and meaning of n deed 
of conveyance. To hold otherwise would 
almost have the effect of applying a law of 
limitation to the plaintiffs suit which the 
statute of limitation itself does not contain. 
The conduct of the judgmeut-debtor in view 
of the defendant's taking possession of the 
property under the certificate was only an 
indication, so far us it enuld rensonably be 
trusted, of that which the judgment-debtor 
himsel! thought was the force of the convey- 
ance. It seems to us that he ought not to 
be debaired in the present suit fiom showing 
that the conveyance was not in fact that 
which he at first thought it was. 

Some weight seems to have been attached 
by the Judge to the fact that these two, 
Mouznlis, Kangoon and Birowl, were at one 
time tha@ked together, and in that manner a 
sort of n merger of them was effected with- 
out preservation of their boundaries upon the 
survey map. But thia did not prevent the 
proprietor of the double mouzah, as we have 
called it before, from selling a part of it, if 
he chose todo so. It did not even extin- 
guish the separate entity of the two mouzahs. 
For the purposes of convenience they were 
simply mupped together; but Birgw! 
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remained Birowl, and Kangoon remained 
Kungoon, here was not a conversion, as 
we understand, of two mouzahs into one 
under n new distinctive name. Indeed, it 
is difficult to understand how such a process 
could have been effected. 


The result is that in our jodgment, upon 
the footing of the facts found by the Lower 
Appellate Court, the plaintiff is entitled to a 
decree.. 


Therefore we reverse the decision of the 
Lower Appellate Court and affirm that of the 
Moonsitf with costs. 


The 22nd December 1873. 


Present: 


The Hon’ble W. Ainslie and Q. Q. Mortis, 
Judges. i 


Act VIII of 1869 (B.C) 8. 27—Limitation— 
© Possessory Sut— Plant 


Cuses Nos. 518 and 519 of 1873. 


Special Appeals from a decision passed by 
the Judge of Sarun, dated the 9th 
December 1872, affiiming a decision of 
the Moonstff of Pursa, dated the 26th 
January 1872. 


Surjoo Pershad (Defendant) Appellant, 
. versus 


Kashee Rawut and another (Plaintiffs) 
Respondents. 


Mr. M. L. Sandel for Appellant. 


Baboo Gopal Lall Miter for Respondents, 


The period of limitation prescribed by Act VIII (B.C ) 
of 1869 does not apply to all suits under that law whieh 
was not intended to cut down the remedy of ryots, 
farmers, and tenants by 1educmg the period within 
which they would be entitled to bring a suit on their 
title. 

A plaintiff who succeeds in proving the facts stated 
in his plaint as necessarily implying a right of occu- 

ancy, may succeed in a suit for possession even thonuh 

e does not prové the title on which he speciticully 
relied 
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Ainslie, J—THIS8 was a suit to recover 
possession of a certain property from the 
defendant on the basis of a lease ginnted in 
the year 1284, and which had been continued 
as n lease from year to year. 

The plaintiff alleges that he had been 
continuously jn possession under that lense, 
until he was recently dispossessed by the 
defendant. 

Both the Lower Courts concurred in giving 
the plaintiff a decree. 

The grounds taken in special appeal are 
two :—first, that this suit falls under Sec- 
tigu 27, Act VIII of 1869 (B.C.); and 
* secondly, that the plaintiff has failed to prove 
the specific title he sets up. 

It was admitted that it had been ruled under 
Act X of 1859 that suita brought under 
Clause 6 Section 23 were merely to be 
treated as possessory actions. But Mr. Sandel 
contended that that was so, because in those 
eases the Collector had only limited jurisdic- 
tion, wherens under the present law, Act 
VIII of 1869 (B.C.), the Court being compe- 
tent to try the whole question, the period 
of limitation prescribed under Svction'Z7 must 
apply to all suits brought under that Act. 
The wording of so much of the Section 27 as 
isapplicable to this suit is identicnl with the 
wording adopted in Act X of 1859, with 
this difference that in Act X the words ure 
— All suits to recover the occupancy or 
possession,” whereas in Act VIII of 1869 
the words “ or possession” are omitted. 

At present we will pass over the alter- 
ation. 

Then if we take the words as identical in 

effect, we must take it for granted that when 
the Legislature passed Act VIII of 1869, 
they had before them the construction that had 
been judicially put upon Clause 6, Section 26, 
Act X of 1859. Therefore, we must suv- 
pose that when they adopted the same form 
of words they intended to convey the same 
meaning, If it had been mtended to ent 
down- the remedy of ryots, farmers, and 
tenants, by reducing the period within which 
they would be entitled to bring a suit on 
their title from twelve years to one year, we 
should have expected to find this intention 
carried out by specific words, and not left to 
be gathered, the form of words remaining 
the same, merely from a change of forum. 

Then as- to the dropping of the words 
“or possession,” we think that if anything 
is to be inferred from his, it is rather in 
favor of the construction that we put upou 
the words that remain in the present law. 
The words “occupancy or possession’, are | 


either co-extensive, or one of them has a 
mote extensive meaning than the other. “If 
the menning of the word possession is 
co-extensive with, or more limited. than that 
of the word occupancy, it may very well be 
that by dropping those words the intention 
is merely to get rid of a redundancy. But 
if the meaning of ‘ possession” is wider 
than that of “occupancy,” the effect of the 
dropping of that word must be to restrict, 
and not to extend, the class of cases to which 
the limited period of limitation applies. 

The same construction of this Section 
appears to have been arrived al by Mr. 
Justice Phen in the Special Appeal No. 1561 
of 1873, disposed of on the 18th instant.” 

The other point is one which, we think, is 
not very material. Whether the pottah of 
1234 has been properly proved or not, it is 
quite clear that both the Lower Courts con- 
curred in finding that the plamtiff had been 
in possession ns a tenant for considerably 
more than 80 years, and consequently a right 
of occupancy lind acerved to him. It is 
true that he did not specifically rely on this 
in the plaint, but he stated the facts and 
succeeded in proving the facts from which 
the right of occupiney necessarily follows. 
And unless we construe the plaint in a very 
narrow and limited manner, we do not think 
that we may say that it did not disclose a 
title by long possession as an alte:nntive 
title, such alternative not being inconsistent 
with the alleged title under the pottah 
of 1234. . 

It was snid that had the plaint been more 
specifo, the defendant might have m-t the 
case under the right of occupancy by prov- 
ing specifically matters which would have 
negatived it Only one suggestion was 
made, vamely, that this was a zeraet land ; 
but this has been already denlt with, and the 
Lower Court has found that this was not 
zernet land. 

If it had been shown to us by affidavit 
or otherwise that the defendant hnd been 
prejudiced in the trial by his ignorance of 


the title sot up by plaintiff on the footing of 


n right of occupancy, nnd that there were 
‘ther facts which he could have brought 
forward to defeat this title, we might have 
been disposed to, remand the ense ; but a 
mere suggestion that by some possibility 
there may be some such facts, is not a suffi- 
cient ground for our interference. 

Both the appeals are dismissed with costs. 





e * Ante, p. 53. 
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x The 22nd December 1878. 


4 


Present: 


The Hon'ble W. Ainslie, Judge. 
Suit by Ryot—Ejectment— Possession— Title. 


Cuse No. 1736 of 1873. 


4 


Special Appeal from a decision passed by. 
the Officiating Additional Judge of 
Jessore, dated the 14th May 1873, affirm- 
ing a decision of the Additional Moonsiff 
of Khoolna, dated the lst July 1872. 


Uijoon Dutt Bonick (one of the Defendants) 
Appellant, 


versus 


Ram Nath Kurmokar (Plaintiff) 
Respondent. 


os 
, 


Babpo Grish Chunder Ghose for Appellant. 


l Baboo Radhika Churn Mitter for 
Respondent. 


, 


1 When a ryot comes into Court to recover possession 
under the Rent Law, Act VIII (B.C.) of 1869, he must 
prove not only that his zemindar has dispossessed him, 
but that the action of the zemindar was beyond his 
legal powers. , 

When a tenant comes into Court suing on his title 
and fails to establish it, he cannot fall back on mere 
possession. 


Tue plaintiff in this suit sued his zemin» 
dar to recover possession of certain lands on 
the strength of a pottah of 1238 and con- 
tinued possession, and the Courts below 
have concurred in decreeing the plaintiff’s 
claim. The second Court, however, 
specifically stated that it only gives plaintiff 
a decree in the suit as laid,—te., in 
a possessory suit under the Rent Act; and 
that ıt cannot sny what? might be the result 


of a regular guit in which the plaintiff should | 


be put to distinct provf of hie title, She 


has, 


first ground taken in special appeal is, that the 
Judge has tueated this rather as a snit under 
Section 15 Act XIV of 1859 thun as one 
under the Rent Law, and-thnt it has been 
determined by a Full B noch, vide page 513, 
Werkly Reporier, Volume IX, that when a 
ryot comes in under the Rent Law, he must 
prove not only that his zemindar has dis- 
possessed him, but that the action of the 
zemindar was beyond his legal powers. 
The words of the present Rent Law and of 
Clause 6, Section 23 Act X of 1859, under 
which thatjudgment was given, are identical ; 
and I think that the plaintiff wns, as can- 
tended, bound to show, and the Court was a 
bound to find, illegal ouster. But there is 
another objection which goes very much far- 
ther, and it is that both the Courts below 
have found against the plaintiff on the title 
set up by him. If this is so, I think there 
can be no doubt that the suit ought to have 
been dismissed; because when a tenant 
comes into Court. sumg on his title, and fails 
to establish that tide, if he can fall buck upon 
mere possessionand get a decree independently 
of any tight to hold the land, the consequence 
would be that the landlord, who bbas just 
succeeded in defeating the title set uf; would 
have to meet the decree by a fiesh suit,. not- 
withstanding that the judgment already 
arrived at would be conclusive between the 
parties, 80 that the second suit must end in a 
decree reversing the first decree. This isa 
state of things which clearly ought not to he 
brought about by the action of the Courts ; 
and if this is the consequence of a merely 
possessory order in a suit on title, it shows 
that the order is a wrong one, I think 
there can be no doubt that this was a suit 
in which the plaintiff undertook to set up his 
title, aud ns the Jidge has based his decision 
upon simple proof of possession without 
reference to title, that decision, as it stands, 
must be set aside, The Judge has found 
against the pottah of 1238 propounded hy 
the plaintiff. So far his judgment is cou- 
clusive. Buton reading the pluint it is clear 
that there js an alternative title set op, and 
the Judge has found that the “plaintiff hag 
adduced oral evidence iu abundnnce to prove 
“that he has for many years enjoyed po-srs- 
“sion by receipt of rent or share of produce.” 
Whether this meant that the years extended 
far enough back to create the right by 
occupancy, I am not able to say. This isa 
matter of fuét which the Judge must deter- 
mine for himself. With these remarks the 
case must be remanded to the Lower Appcl- 
late Court. -The costs will follow the result, 
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The 22ud December 1873. 


Present: 
The Hon’ble W. Ainslie, Judge. 


Default—Act VIII of 1859 ss. 114 & 119. 
Case No. 1781 of 1878. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Jessore, dated the 19th May 1873, afii m- 
ing a decision of the Officiating Addi- 
tional Moonsiff of that district, dated 
the 11th June 1872. 


Uluck Monee Chowdhrain (Plaintiff) 
Appellant, 


’ 


versus 


Punchoo Coomar Chunder Chowdhry and 
others (Defendants) Respondents. 


Baboo Anund Chunder Ghosal for 
Appellant. 


Baboo Doorga Mohun Doss for 
Respondents. 


In a case struck off for default. if the order has been 
properly made under Act VIII of 1859s, 114, the remedy 
is by motion under s, 119; if improperly made, it is 
open to appeal. 

I rar this special appeal ennnot be 
' maintained. The plaintiff brought this 
suit against four persons. On the day 
fixed for the settlement of issués, one of 
them did not attend. The henring was then 
adjourned to a further dny for the purpose of 
enabling the plaintiff to give evidence that 
the summons had been properly served on 
the absent defendant. On that further date, 
the plaintiff’s pleader, not being prepared 
with evidence of the service of summons, 
proposed to strike the name of the absent 
defendant off the record; but it appears that 
he neither put in any application in the usual 
form in writing, nor obtained any order to 
that effect before leaving the Court, and ata 
latter period of the day he was called upon 
to produce his evidence.. He was then not 
in attendance, and the case was dismissed as 
for default. The plaintiff now seeks to bring 
a fresh suit on the same cause of action, and 
is met by the final Clause of Section 114 of 
the Code of Civil Procedure. I think it is 
quite clear that the suit cannot proceed. If 
the order made in the foymer suit was pro- 
perly made under Section 114, the remedy 
for plaintiff was by motione under Section 
119. If, on the other hand, that ordey was 
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improperly made, it should have been 
removed by an appeal; not having been 
appealed sgainst, it bas become final. There- 
fore the last words of the Section which I 
have alluded to apply, and this appeal must 
be dismissed with costs. 


The 22nd December 1873. 


Present: 


The Hon'ble J. B. Phenr and W. Ainslie, 
Judges. 


Use of Land—Rent—Limitation— Custom. 


Case No. 281 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 21st November 1872, affirming a deci- 
ston of the Moonuff of thai district, 
dated the lst April 1872. 


, Mohunt Jumna Doss (Plaintiff) 
Appellant, 


versus 
Gawsee Meah (Defendant) Respondent. 
Mr. M. L. Sandel for Appellant. 
Moonshee Abdool Baree for Respondent, 


In a suit to recover money due, or payment in kind, 
for the use of plaintiff's land by stacking umber thereon 
and keeping it there for a specified tame : 

Hxup that the claim was of the nature of one for 
rentand governed by the law of limitation applicable 
to money claims of that kind. 

Where there are well-known tems upon which the 
use of land for stacking timber is permitted by its owner, 
and a party with the knowledge of this custom or 
practice uses the land in this way, he 1s bound as by 
an implied agieement to pay accordingly for such use. 

a 


Phear, J.—Ir appears to us that the 
Lower Appellate Court in this case did not 
very cleaily apprehend the ature of the 
plaintiff's claim. 

The suit isin substance a suit brought to 
recover money due, or the value of n certain 
proportion of goods which ought to be paid 
in kind, for the use by the defendant of land 
belonging to the plaintiff, in a particular 
munver, namely, use by stackiug timber 
thereon and keeping ıt there for a consider- 
able specified period. 

Now the plaintiff’s ownership of the land 
is not disputed; and perhaps I should be 
right in saying that the defendant does not 
deny having stacketl timber upon it. He 
states somewhat ambiguously that he did not 
stak and sell the timler, But probably it 
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would be right for the Court to consider 
that the plaintiff’s allegation with regard to 
the mode in which his Jand had been used 
and occupied was not admitted. 

The first thing that we observe is that this 
claim is of the nature of a claim for rent, 
and therefore the law of limitation which 
applies to a money claim of that kind ought 
to be applied in this case. If it were applied, 
it seems that at any rate a portion of the 
plaintiff’s claim would have to be excluded, 
bot the whole of the suit would not be 
baried. This being so, the case ought to be 
tried upon its merits. And the first ques- 
tion will be,—did. the defendant use and 
occupy the plaintiff’s land in the manner 
alleged in the plaint? If so, the next 
question will be,—did he occupy with the 
permission df the plaintiff? Becnuse it need 
hardly be said that if he occupies land of 
the plaintiff with the plaintiff’s permission, 
it is to be presumed that he impliedly 
undertnkes to pay proper rent or compen- 
sation for the use. 

It may be also that the use of the land 
was had under circumstances which implied 
hn obligation on his part to pay a specified 
rent. Thus, it may be the case that this 
land is habitually let out either expressly or 
tacitly to persons who float timber down the 
river for the purpose of stacking their timber 
there, and afterwards carrying it in land or 
selling it; and that thire are recognized 
well-known terms upon which the use of the 
land in this way is permitted by the plaintiff. 
If this be so, and the defendant has with 
knowledge of this custom or practice used 
the land in this way, he is bound as by an 
implied agreement to pay accordingly for 
the use of it, If, however, although he 
used the land, he did so without the permis- 
sion and against the will of the plamtiff, then 
he must either be a trespasser, or he might 
have a right of the nature of an easement 
to do that which he has done upou the land. 
It is not quite certain from his written state- 
ment whether or not he hag raised a claim 
of this kind. He says that he bas dong 
nothing more than what everybody else 
does who ‘is engaged in taking timber down 
the river. But probably all the merits of 
the plaintiff's claim will be involved in the 
two issues which I have nnmed, that is, the 
two issues besides the issue of limitation. 
The first of these issues, to repeat, will be,— 
did the defendant use and occupy the plaint- 
iff’s land in the manner alleged in the plaint ? 
And if so, did he oceupy with the pluintiff’s 
permission ? And thirdly, if he did ocq@py 
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with the plaintiff’s permission, what is the 
reasonable and proper rent that he shoul’ 
pay for the use of it? 

We reveise the decision of the Lower 
Appellate Court and remand the case to that 
Court for re-trial upon these issues. 

Costs to abide the result. 

Ainslie, J—I concur. 


The 22nd December 1873. 


Present: 


The Hon’ble W. Markby and E. G. Bitch, 
Judges. s 


Possessory Suri— Allernative Rehef— 
Jurisdiction. 


In the matter of 
Special Appeals Nos. 2126 to 2129 of 1873. 


The Laud Mortgage Bank of India (Credit 
Foucier Indien), Limited, Petitioner, 


versus 
Neeloo Bhutto and others, Opposite Party. 
The Adcocate-General for Petitioner, 
No one for Opposite Purty. 


Where plaintiffs claimed possession, but, in the «vert 
of defendants being fonud entitled to hold as tenw ts, 
asked the Court to assertain at what 1ate defendants werc 
entitled to hold and direct a lease to be executed. 

Herp that whether the plamtiffs could obtain the 
alternative 1elief prayed for or not, thet: suit ought nt 
to be dismused as they might succeed in proving taor 
title to the substantial relief sought. 


Markby, J—Tue plaint m this case asks 
for the recovery of possession of land with 
wassilat. It also oskg in the aliernntive 
that if possession be not given, it may be 
ascertained at what rate the defendants are 
entitled to hold; and, if necessary, the defend- 
ants be directed to execute a kubovleut on 
receipt of a pottnh, the defendants beirg 
ordered to pay arrencs of rent; or that such 
further aud other relief be granted to the 
plainuffs as the Court may under the circum- 
stances of the cense consider them entitled to, 

We think this plaint sufficiently states a 
cnuse of action and the relief sought for. 
The plaintiffs claim possession, but in the 
event of the defendants being found entitled 
to hold as tenants, they ask that the Contt 
will ascertain ut what rate the defendant is 
entitled to hold and direct a lease to be exe- 
cuted. e 

Whether the plnaintiffs can in any event 
obtain the alternative relief they ask, is another 
moitger, They may at any rate suceced 
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in proving that they are entitled to possession, 
nud therefore their suit ough, not to be 
dismissed. 

Tf it should turn out that the plaintiffs are 
not entitled to possession, the Court will have 
to consider whether they are entitled to all or 
any pait of the nlternutive relief asked for: 
and if the Moonsiff is tight in thinking that 
the rate must be mentioned at which the 
kuboolent is to be given, that part of the 
prayer must be rejected. But that is a 
question which will be better determined 
when all the facts hnve been ascertained. 

Tfthe plaint had asked for only such relief 
as it wns clearly out of the power of the 
Court to grant, the case would have been 
different, but here it is clearly within the 
power of the Court to grant the substantial 
relief prayed for, and we think the suit ought 
to be tried. | 


The 22nd December 1873. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Act VI(B.C.) of 1868—Conservancy Powers— 
Act XVIII of 1850—dJurisdtetion. 


Case No. 1550 of 1872. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
24th Iune 1872. affirming a decision of 
the Moonsiff of Culwa, dated the 9th 
January 1872. 


Baboo Chunder Narain Singh Roy Baha- 
door, Deputy Magisttate and Deputy 
Collector of Cutwu (one uf the Defendants) 
Appellant, 


versus 
Brojo Bullub Gooie (Plaintif) Respondent. 


Baboo, Unnoda Pershad Banerjee for 
Appellant. 


Baboos Hem Chunder Bunerjee, Umbica 
Churn Banerjee, and Sreenath Doss for 
Respondeus. 


Where a Deputy Magistrate, in the exercise of 
the powers conferred on bim by Act VI (BC.) of 1868, 
ordered the removal of certain steps which had been 
erected on the site of old stepa forming the approach to 
two private houses: ae i : 

HELD by Markby, J., whose opinion prevailed (Birch, 
J., holding per conira) that the Deputy Magistrate was 
neither acting judicially, nor wag the act done by him in 
the discharge of his judicial duties, but as a public officer 
exercising conservancy powers on behalf of the public; 
and that therefore he was not entitled to the protection 
afforded by Act XVIL of 1850. è 


Markby, J—In this case, I regret to say 
that we have not been able to agree in our 
opinion, but it is satisfactory to me that 
my judgment, though it must vow prevail, is 
open te appeal. 

In this cnse, it appears that one Brojo 
Bullub Goore, the present respondent, was a 
yegident of Cutwa, and that, on the informa- 
tion of the head-constable of thnt town, 
proceedings were taken agninst him by the 
Deputy Magistinte (who was also chnirmau 
of the Town Committee) under Clause 1 of 
Schedule K of Act VI of 1868 of the Bengal 
Council. The account of these proceedings 
which has been given does not very clenily 
show what was done. It however appears 
that the respondent was convicted of an 
offence under that clause and fined Re. 20. 
He was algo under the same clause ordered 
by the Magistrate to remove three steps or 
sets of steps forming the approaches to two 
houses, which were hig property. These 
three sets of steps the Deputy Magistrate 
had fonnd to have been newly erected. 

The respondent removed the steps, but 
subsequently brought a suit in the Civil 
Court against the Depnty Magistrate, thé 
Collector, and the head-constable of the 
town, to have it declared that he had the 
right to ascend to his two houses by these 
three sets of steps, and for damages. 

As regards the Collector the cuse was at 
once dismissed, the Moonsiff holding that 
there was no ground whatever for making 
him a party. 

As regards the merits of the case, the 
Moonsiff found upon the evidence thnt the 
steps had been recently erected on the 
site of old steps ; these steps having for a 
very long period been the means of appronch 
to the respondent’s houses, which were 
separated from the rond by an open drain. 
This being so, the Moonsiff held that they did 
not come within Clause 1 of Schedule K of 
Act VI of 1868, putting upon that clause the 
very renronnble construction that it did not 
aprly to any part of a buildimg recently 
pulled down and re-erected on the old site. 
He accordingly declared the right of the 
respondent to pass and repass to and from 
his two houses by the steps in question, and 
directed the appellants to pay Rs. 3 as 
damages in their representative capacity as 
officers of the Cutwa Municipality. By this 
I understand it to be meant that the respond- 
ent was to receive compensntion to that 
amount out of the Téwn Fund, but that the 
defendants were not to be persounilly liable. 

dy was, however, objected by the appellaut 
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that the Moonsiff had no jurisdiction to try 
this suit, The objection appears to have 
been then based upon the provisions of 
Section 92 of Act VI of 1868. But the 
Moonsiff, in my opinion, correctly held that 
the only effect of that Section was to briog 
the persons exercising the powers of this 
Act as executive officers under the control of 
the Commissioner, and did not in any way 
affect the jurisdiction of the ordinary Civil 
Court ; and considering that Section 88 
provided for the conditions under which a 
suit would lie nguinst the Mugistrate, he 
thought it clear that this suit might be 
maintained, 


The Deputy Mngistrate, who is the present 
appellant, did not appeal agninst this decision 
go far as the merits of the case are concerned. 
But he uppealed on the ground that the Civil 
Court had no jurisdiction to entertain the 
suit, relying on the same ai guments a8 were 
used in the Court below. The District Judge 
took the same view as the Moonsiff, aud 
dismissed the appeal. Upon the case made 
before him the District Judge could come to 
no other couclusion. 


In this Court, to which the Deputy Magis- 
trate hus now appealed, it is aguin contended 
by the appellant that the suit will not lie. 
He puts his case here on the ground that no 
guit can be maintnined aguinst him for an act 
done judicially nud within his jutiediction, or 
with the bond fide belief that he had jurisdic- 
tion. ‘This is the only ground of appeal, and 
it is evidently founded on the provisions of 
Act XVIII of 1850. 


This is a defence which ought to huve 
been disiinctly pleaded and raised by the 
issues, as 1t depends on certum allegations ot 
fact the truth of which ought to be investi- 
gated. The appellant, however, has not 
neked us to send thse case buck, but has asked 
us to hold, upon the facts as they appear on 
the judgments of the Courts below, that the 
defence 18 well founded: aud no objection 
to our entertaining the appeal upou this 
ground has been taken by the respondent. J 
therefore proceed to consider the case, as if 
the Act had been relied on in the Courts 
below. 

That Act provides that “ uo Judge, Magis- 
“trate, Justice of the Peace, Cullector, or 
“other person acting judicially, shall be 
“liable to be sued in any Civil Court for any 
“act done, or ordered to be done by him, in 
“ the discharge of his jydiciml duty, whether 
“or not within the limits of his jurisdiction. 
“Provided that he at the time in good fath 


“believed himself to have jurisdiction to de 
“ or order the act compluined of.” 

In considéring whether the appellagt is 
protected by this Act, I shall assume that he 
acted in good fnith. Therefore, although the 
steps are now found not to be such ns come 
within Clause 1 of Schedule K, so that the 
defendant had no jurisdiction to remove thm, 
still he comes within the protection of tho 
Act if he was acting judicially and in dis- 
charge of his judicial duty. 

This, therefore, in the view that I take of 
the matter, is the important question for 
consideration,—was the appellant in this caso 
acting judicinlly and in discharge of fis 
judicial duty within the meaning of the Act, 
XVIII of 1850, when he ordered there steps 
to be demolished ? If he was, he is entitled 
to the protection given by the Act; otherwise 
not. 

Now, as a general rule, every Magistrate 
does act judicially in discharge of lis judicial 
duty whenever he perfurms any of the duties 
which are imposed upon hin by the law. 
The duties which he usually performs are of 
such a nature as to render it absolutely 
necessary for then due performance that he 
should have that protection. He has gener- 
ally either to punish an offence ot to vindicate 
the rights of a private individual ; and if he 
were hampered by fenr of the consequences 
which might mise fiom a mistaken conclu- 
sion, he could not have that indepen ence of 
mind which is essential to the discharge of 
such functions as these. 

This protection is not confined to persons 
holding and exercising a regular judicial 
office, but it extends to any persons whose 
duty itis to adjudicate upon the rights, or 
punteh the misconduct of any given person, 
whatever form their proceedings may take, 
or however informal they may be. This lias 
been go held in England (Tozer v. Child, 
7 Ellis & Blackburn, 877), and I do not see 
any retson to doubt thut the same would be 
held here. 

That it is, however, the judicial character 
of the Act which alone gives the protection 
muy be seen by comparing the law as applied 
to persons who net under somewhat similar 
conditions, but not judicially. Thus it has 
long been the custom in England, and it is 
beginning to be the custom here, to confer 
large powers on individuals, or bodics of 
individuals, to be used for the public benefit. 
The persons upon whom these powers ate 
conferred in Englnnd are generally called 
Commissioners, aud they are placed in this 
position. Whilst, on the one land, they are 
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liable for any wrongful nct committed by. 


them, they are, on the other hand, generally 
protected from personal annoyance and from 
personal liability. A public officer (gener- 
ally their sectetary) is made defendant in 
the suit, nnd the law allows them to defray 
the costs aud damages in any suit brought 
ngainst them out of the property entrusted 
to their care. Without such protection ns 
this no one would act ns a Commissioner ; 
whereas a greater immunity than this would 
be dangerous to the interest of those with 
whom they come in contact. 
The powers aud duties contained in Sche- 
*dule K of Act VI of 1868 of the Bengal 
Council are (with the exception of the 
powers to punish an offence) exactly of this 
character. They are powers which enable 
the persons in whom they are vested to 
protect the health and comfort of the inha- 
litants of the town to which they are 
applied. They impose upon those persons 
important ppblic duties which they are 
bound to perform, but these duties are not, 
as it appenrs to ine, judicial. The main can- 
sideration is not what are the rights of the 
parties concerned, but what ia necessary for 


the health, comfort, nnd convenience of the- 


public. I speak of these powers generally, 
for I am bound to admit.that some are judi- 
cial, namely, the powers in certain cases to 
punish for an offence. And I have felt the 
force of the ‘argument that had the Legisla- 
ture intended some of these duties to be 
judicial, and some not, the line would have 
been distinctly drawn. It would perbaps have 
heen more convenient if this had been done, 
but I think we can gather from the Act 
itself what the intention of the Legisinture 
was Looking only to this Schedule, we find 
certain powers and duties mie confided to the 
Magistrate, some of which are, undoubtedly, 
jndicial, whether the others nre so or not. 
But this is only a Schedule ; its place in the 
Act is in Sections $2, 83, and alen, by tefer- 
ence,’ in Section 42. with which it must, 
therefore, be rend. We thus find that it is 
primarily a Schedule of ‘conservancy 
“ powers,” though some other powers are 
mixed up init. And Section 42 appears to 
me to draw the required line. That Section 
provides that “it shall be competent to the 
“Government to declare that all or any of 
“the powers and authorities which nre 
“vested in the Mngistrate, and the duties 
“which are imposed upon him by the 
“ Sections enumerated in Schedule B to this 
“ Act annexed, or by any of them, shall be 
“vested und exe'cised by the Town Gom- 


“mittee at n meeting.” Amongst the duties 
which are enumerated in Schedule B, as 
being capable of being so transferred, are 
Clauses 1 to 18 of Schedule K, including, 
therefore, that which has been exercised in 
this case. But Section 42 further provides 
“that nothing herein contained shall be 
“deemed to confer unon any Town Com- 
“mittee any power to impose a fine.” This 
appenrs to me to draw the required line. 
The powers to fine for an offence gre judicial 
and can be confided to the Magistrate alone ; 
the other powers being conservancy powers, 
are not judicial, and may be confided to the 
Town Committee. Unless the line be thus 
drawn, we should be compelled to hold that 
these powers, even when exercised by the 
Town Committee at a meeting, were judicial’ 
powers; for the same powers which, when 
exercised by one person, are judicial, can 
hardly be otherwise when exercised. by 
another. .But to hold that the Town Com- 
mittee, when exercising these powers, were 
acting judicially would produce a result which, 
having regard to the nature of that body, and 
the ordinary mode of couducting business at 
a meeting, would not to my mind be satis- 
factory. It conld not have been intended by 
the Legislature that a body of Town Com- 
misgioneis should meet and dispose of claims 
to valuable rights of property without any 
forms of procedure or any appeal. 

The office which the appellant holds will 
not alone protect him. The Act of 1850 
very strictly confines its protection to persons 
acting judicially, and to acts done, or ordered 
to be done, by them in discharge of their 
judicinl duties. And although there is, no 
donbt. a prim& facie presumption that judi- 
cinl officers in discharge of public duties are 
acting jodicially, yet that is not always so. 
Oiders made by a Magistrate under Sections 
518 and 519 of the Code of Criminal Pro- 
cedure, which are of a somewhat similar 
character, are expressly declared by Section 
520 not to be judicial proceedings. 

Upon the whole, I have come’ to the con- 
clusion that in this case the Magistrate 
was neither acting judicially, nor was the act 
done by him in discharge of his judicial 
duties, when he ordered these steps to be 
removed. I think what he then did was 
done by him as a public officer on behalf of 
the public exercising conservancy powers : 
and that therefore Act XVIII of 1850 does 


not apply. 


I have before potnted out that by the 
decree of the Moonsiff the appellant has not 
beg made personally liable, but only as the 
Í ° 
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officer of the Town Committee. No objec- | trate and the constable who carried out his 


tion has been raised to this form of the decree 
by either side, and it seems to me reasonuble 
aud proper that it should so stand. I only 
refer to it as showing that a decree in this 
form is not open to the objection which 
would naturally arise against a public officer 
being made personally liable for an act done 
by him in good faith though erroneously. 

The defendant No. 3, the head-constable, 
has not appealed. Whether or no, therefore, 
the decree could have been maintained as 
against him has not been considered by me 
in this case, and nothing is decided upon it. 
From the form of the decree it is practically 
immaterial. 

I think the appeal should be dismissed 
with costs. j 

Birch, J.—The question we are called 
upon to determine iu this case is whether an 
action can be brought against a Magistrate 
for acts done by him in the exercise of the 
powers conferred on him by Schedule K of 
Act VI of 1868 (B. C.) The District Towns 
Act, i 

Upon the facts there is no dispute. The 
Deputy Magistrate in charge of the Syb- 
Division of Cutwa is also chairman of he 
Town Committee. Information was given 
to him by a municipal constable that one of 
the residents of the town by name Brojo 
Bullub Gooie had constructed some pucca 
steps over the open drain alongside of the 
highway. Upon receiving this information, 
the Deputy Magistrate proceeded to make a 
judicial enquiry, aud the result of that 
enquiry was that he fined the accused Rs. 20 
for obstructing the high road, and ordered 
the steps to be removed under the powers 
vested in him by Schedule K. The fine 
was paid and the steps were removed. 

“Brcejo Bullub Gooie appealed to the Dis- 
trict Judge, who held that no appeal lay to 
the District’ Court. 

Brojo Bullub then bronght the present suit 
in the Court of the Moonsiff of Cutwa, 
making the Deputy Magistrate the defendant, 
claiming a prescriptive right to maintain the 
steps upon the spot from which they had 
been removed. 

The Collector of the District was also 
made a defendant, but as the trial proceeded 
the case as against him was dropped. 

Both the Lower Courts have given the 
plaintiff a decree, have declared his right to 
have three steps erected over the public 
drain in front of his hous, and have awarded 
him Rs. 3 as damages with the costs of the 
suit to be recovered from the Deputy Magis- 

e 


orders. 3 

It is n matter of surprise that the Depnty 
Magistrate should have been advised to make 
the defence he has, aud that it should have 
been persisted in before the Lower Appellate 
Court. That defence was nothing more than 
that Section 92 of the Act barred the inter- 
ference of the Civil Court. The Judge 
points out the fallacy of such nna argument, 
and as the case was put before him it was to 
be expected that he would dismiss the appeal. 

It is not until the case comes before us in 
special appeal that the real and sole defenge 
to such an action is properly urged, and yet ° 
the case appears to be one abbut which the 
legal advisers of Government have interested 
themselves. 

That defence is that the Deputy Magistrate 
was acting judicially and as the law pre- 
soribes, and could not therefore be sued. 

The District Towns Act confers on the 
Magistrate alone the power to fine under the 
conservancy provisions of the Act. In 
respect of offences puniehable under the Act, 
the Magistrate would have to be gmided by 
the provisions of Act XXV of 1861 (ride 
Sections 21 and 11) in the investigation which 
must precede the order imposing the fine. 
The proceedings show that the Deputy 
Magistrate summoned the person accused of 
creating an obstruction, heard evidence for 
and against him, and came to a decision 
thereon. He dealt with the matter judicially 
aud in good faith, and on general principles 
is protected from a civil action. The fact 
that he was also chairman of the Town 
Committee in no way affects the case: the 
powers which he exercised he exercised us 
Magistrate ; it is nowhere suggested that he 
acted unfairly or tvith partiality. There is 
every reason to suppose that he acted under 
the conviction that his orders were for the 
public benefit, and that he was bound to issue 
them. 

In the case of Madhub Chunder Gooho v. 
Kumla Kant Chockerbutty* (VIL B. L. BR, 
648), it was beld that the order of a 
Magistrate under Chapter 20 of the old 
Criminal Procedure Code was conclusive as 
regards the particular act doue by him. The 
Magistrate had removed a biidge which 
obstructed a khal, and the suit was bronght 
to set aside his order and to have the plainti’s 
tight to erect the bridge declared. The suit 
was dismissed on the ground that a Magis- 
trate’s order passed with jurisdiction could 

a __ 
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not be get aside by a Civil Court, and that no. 


suit would lie for a valid declargtion of right 
against persons who had no interest in the 
matter. 

The Full Bench Ruling in the onse of 
Ujul Moyee Dossee v. Chunder Coomar 
Neogy* (IV B. L. R., F. B., 24) has deter- 
mined that no suit will lie to get aside an 
order made by n Magistiate under Chapter 20 
of the Criminal Procedure Code, or to 
restrain him from giving effect to his order. 
Section 311 was held to bar the jurisdiction 
of the Civil Court in such a case. 

dn the Madras High Court, in a case in 
which Deputy Magistrate, acting under 
Section 308, Criminal Procedure Code, caused 
a house to be removed as an obstruction to 
the high road and was sued for the value of 
the house, it wns held that, although the 
removal of the house by the Deputy Magis- 
trate was an act without jurisdiction, ‘the 
Deputy Magistrate, though acting improperly, 
had acted judicially in making the order for 
the removal of the house ; that he had acted 
in good faith, though on a hastily-formed 
belief; that he had jurisdiction and was 
consequently protected by Act XVIII of 
1950. The suit against him was dismissed. 

Whether the Magistrate acts under a 
Section of the Criminal Procedure Code, or 
under a special enactment of the Local Gov- 
ernment empowering him to remove obstruc- 
tions and imposing a fine for causing them, 
so long as he acts judicially in a bond fide 
belief that he has jurisdiction, he and those 
who execute his orders are protected by Act 
XVIII of 1850 from being sued in the 
Civil Court on account of any such Act. The 
words in the Act “ acting judicially ” must, 
in my opinion, be considered to extend to 
proceedings held by a Magistrate exercising 
his judgment as to whether a fine should be 
imposed or not under a Local Act by which 
he is empowered to fine. 

Damnges are laid in the plaint so ns to 
cover the fine imposed. Under the pretence 
of an action to establish a right, and dam- 
ages for its infringement, the suit renily 
seems to be one to recover a fine imposed by 
the Deputy Magistrate and get his orders 
set naide, 

In my opinion the action will not lie. 
The Deputy Magistrate and his subordinate, 
the municipsl constable, are, I think, pro- 
tected from such a suit by Act XVIII of 
1850. I would decree the appeal and dis- 
mies the suit with costs in all the Courts. 


D 
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The 8rd January 1874. : 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, oud the Hon’ble F. A. Glover, 
Judge. 


Possession— Mesne Profits—Limitation— Old 
Documenis— Evidence of Genuineness. 


Case No.— of 1874. 


Appeal under Section XV of the Letters 
Patent against the deovision of the 
Howble Dwarkanath Ahtter passed on 
the 5th July 1873 tn Special Appeals 
Nos. 580 and 581 of 1878, from a 
decision of the Subordinate Judge of 
Backergunge, dated the 10th January 

_ 1878, reversing a decision of the Moonsiff 
of that district, dated the 26th Febru- 
ary 1872. 


Anund Chunder Pooshalee and others 
(Defendants) Appellants, 


versus 


Mookta Keshee Dabia and another 
(Plaintiffs) Respondents. 


Mr. C. Piffard and Baboo Bykunt Nath 
Doss for Appellants. 


Baboo Umbika Churn Bose for Respondents. 


In asuit for possession of land with mesne profits 
where limitation was pleaded, the payment by the 
defendants of a part of the profits to plaintiffs vendors 
within twelve years prior to the suit was held to bo 
sufficient to prevent the operation of the law of limita- 
tion. 

Where a kobalah upwards of thirty years old was pro- 
duced from proper custody and oftered im evidence, but 
rejected by the Lower Appellate Court as not genuine, 
because evidence had not been given that it had 
remained in the custody of the parties after the death of 
their father, and because it had not been filed in any 
public office, and no mention made of the purchase ın the 
mofussil or at the sudder station: keld that it was 
erroneous to require auch proof, and to overlook the 
evidence of possession under the kobalah. 


The following was the judgment of 
Mitter, J., which was appealed against :— 


Ix this case the Subordinate Judge has 
found upon the evidence that the plaintiff’s 
vegdors were in receipt of their share of the 
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profits within twelve years prior to the 
institution of this suit. It has been con- 
tended that the Subordinate Judge having 
found that the plaintiff’s vendors did not 
receive anything on account of their share 
prior to the year 1262, their title was barred 
hy limitation, and no payment made subse- 
quent to 1262 can revive their right which 
had been already extinguished by efflux of 
time. This contention seems to me to have 
no force. The plaintiff proved the possession 
of his predecessor in title within twelve 
years, and that is all that he was required to 
do under the law. In point of fact, there 
was no adverse possession prior to 1262. 
But even if there were, if the defendants 
subsequently thought proper to acknowledge 
the just rights of the plaintiffs vendors, and 
agreed to pay them their share of the profits 
of thé estate, that fact alone is, in my 
opinion, sufficient to revive their title.. In 
this view I dismiss this special appeal with 
costs, 

I wish to add that, according to the law of 
limitation as it stood in 1262, receipt of 
profits within twelve years was not abso- 
lutely necessary to save n claim to land from 
the operation of that law. 


Lhe judgment of the Appellate Court 
was delivered as follows by— : 


Couch, C.J.—In these special appeals 
which were heard before Mr. Justice Mitter, 
two objections were tuken in the grounds of 
appeal. One is that the Lower Appellate 
Court had erred in law in holding that the 
suit was not barred by the law of limitation. 
That is taken in the first of the grounds of 
special appeal, and is repented in the third 
where it is said that in such n ense as 
this, where itis neither alleged nor proved 
that the plaintiff or his vendors were im 
joint possession with the petitioners, Clause 
13 Section 1 Act XIV of 1859 has uo 
application whatever, and the Lower Appel- 
late Court should, in concurrence with the 
Moonsiff, have. held the case to be barred. 
The second objection was taken in the 4th‘ 
ground of special appeal, which states that 
the Lower Appellate Court has committed 
an ertor in law in holding that the appel- 
Jant’s kobalah has not-come from proper 
custody, und that the other reasons given 
for discrediting the same are purely conjec- 
tural and gratuitous, and that the long and 
nninterropied possession of the appellants 
should have been of ftself held as strong 
evidence of their title. 

Mr. Justice Mitter, as we have said, haard 
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the appeal. In his judgment he held tha 
there was naground for the objection to the 
decision of the Lower Appellute Court upon 
the law of limitation. ‘The learned Judge 
said that the Subordinate Judge has found 
upon the evidence that the plaintiff's vendors 
were in receipt of their share.of the profits 
within twelve years prior to the institution 
of the suit; aud further on :— The plaintiff 
“ proved the possession of his predecessor iu 
“title within twelve years, and that is all 
“that he was required to do under the law. 
“In poiut of fact. there was no adverse 
“possesaion prior to 1262. But even. if 
“there were, if the defendants subsequently 
“thought proper to acknowledge the just 
“rights of the plrintiff’s vendors and agreed 
“to pay them their share of the profits of 
“the estate, that fact alone is, in my opinion, 
“sufficient to revive their title.’ Ho 
accordingly dismissed the appeal with costs. 

We coucur in the view which Mr. Justice 
Mitter took of that part of the case, that 
the payment of n part of the profits to the 
parties was sufficient to prevent the opera- 
tion of the law of limitation. But the 
other objection that the Lower Appellate 
Court had come to a wrong decision in 
respect of the kobalah, is not noticed in tho 
judgment of the learned Judge. It is dis- 
tinctly taken in the grounds of special 
appeal. We enquired of the pleader who 
argued the case before Mr, Justice Mitter 
whether it had been presented to him, and 
we were informed that it was. Unfortu- 
nately, in consequence of the illness of the 
learned Judge, we have not been able to 
speak to him on the subject, and we think 
that under the circumstances we may bo 
satisfied with the statement of the plender. 
It is very unlikely that a point of such 
importance would uot have been presented to 
the learned Judge. The Moonsiff snid as to 
the kobalah that he considered it to be 
proved ; that he cousidered it very probable 
that Ram Joy would have made provision for 
the widowed daughter, but not have cared 
for the two other daughters who hid 
husbands and consequently chances of 
maintenance and who were in affluent cir- 
cumstances, which argues in favor of the 
deed in question, namely, the kobalah. He 
added, what is very true, that the long and 
uninterrupted actual possession of the shme 
covered by the kobalah “is alone sufficient 
to dispel every whimsical suspiciou.” We 
do not know why he called it whimsical ; he 
may have had some reason for doing so 
whieh he has not given. 
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The Subordinate Judge said as to the 
kobalah that the defendants Nos. lto 4 
contended that the original proprietor, Ram 
Joy Pooshalee, sold half of his property to 
their father Teeluck Chunder Pooshalee and 
produced a kobalah of 1230; that this 
kobalah is really an old document, but that 
he had not got any valid proof that the 
kobalah was in the custody of the defendants 
since the death of their father ; and, although 
it was a document of an old date, it did not 
appear to have been filed in any public office, 
nor is there any mention made of the pur- 
chase either in the mofussil or at the sudder. 
And after some further observations he said :— 
“I think this kobalah is not a genuine docu- 
ment.’ He does not appear to have taken 
any notice of what the Moonsiff had very 
properly taken notice of,—the possession of 
the defendants. And although the kobalah 
was apparently produced by the defendants, 
he seems to have considered that it was 
incumbent upon them to give some evidence 
of its having remained in thei: custody after 
the death of their father. Because that 
evidence was not given, aud because it did 
not appear to have been filed in any public 
office, and no mention of the purchase was 
made in the mofussil or at the sudder, he 
refused to consider the kobalah to be 
genuine, although it purported to have been 
made more than thirty years ago, and to be 
what he called an old document. That is a 
view of the law which cannot be supported. 
It was erroneous for him to require such 
strict proof of the custody as he seems to 
have considered should be given, and 
simply because such proof was not given to 
gonsider the document not to be genuine. 
He entirely overlooked the most important 
evidence, namely, the possession which had 
been in accordance with the kobalah. It is 
difficult to understand how he could have 
come to such an opinion, and the judgment 
of the Moonsiff contrasts very favorably 
with his judgment. 

The case must, therefore, be remanded to 
the Subordinate Judge for him to determine 
whether the kobalah is a genuine document 
or not. We should be glad if we were at 
liberty to decide the question now, but it is 
a question of fact and ought to be determined 
by the Lower Appellate Court. 

The decree of the Subordinate Judge will 
be reversed, and the suit be remanded to him 
to try and determine whether the kobalah is 
genuine. He will be guided in giving his 
decision by the remarks which we have 
made. The costa will follow the result. e 
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The 3rd January 1874. 


Present: 


The“Hon’blo Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 


Issues— Special Appeal. 
Case No. 540 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 18th December 1872, affirming 
a decision of the Moonsiff of Cutwa, 
dated the 12th September 1872. 


Tara Chand Roy (Plaintif) Appellant, 
versus 


Nobin Chunder Roy and others (Defendants) 
Respondents. 


Baboo Umbika Churn Banerjee for 
Appellant. 


Baboo Bama Churn Banerjee for 
Respondents. 


A Judge 1s not bound to decide a question not raised 
in sthe.plaint; and when a case comes before the High 
Court ın special appeal, the parties are to be held to the 


case made ın the Courts below. 


Couch, C.J.—It was objected in this case 
that the Judge ought to have found whether 
the plaintiff was entitled to enhance the rent 
of the land as orchard land. In the plaint 
which we have had tranelated, the plaintiff 
bases his claim for enhancement of rent upon 
the ground that the defendants held the land 
at a lower rate than that obtaining in the 
neighbourhood and paid by tenants in the 
village for homestead lauds, and that the 
value of the produce of the garden had 
increased with reference to the rents pnid by 
tenants of the village in general, aud by the 
inhabitants in the neighbourhood for home- 
stead lands of a simila description. 

The claim in the plaint is clearly for 
enhancement of rent as for homestend lands, 
and we can understand why it was made 
in that way. The plaintiff had purchased 


from. Radha Nath Ghose, who had through, ° 


as it is said, his gomashtah entered into an 
engngement with the defendants that they 
should hold the land at a certain rent in the 
condition in which it had been put, namely, 
as orchard. And it appears to us that the 
plaintiff, probably knowing that if he had 
treated this as orchfrd:laud and asked to 
have the rent enhanced as for such, he would 
hase been met by this engagement, attempts 
e 
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to, evade the effect of it by treating the 
defendant’s holding as homestead lands. 

The case has been trented as he stated it 
in his plaint, and has been decided ogainst 
him. No objection apparently can be made 
to that decision ; but it is snid that some 
question as to the enhancement of the rent 
as for orchard lands which was not raised im 
the plaint, ought to have been decided, The 
Judge was not bound to decide a question 
not raised by the plaintiff. The decision was 
to be upon the case in the plaiut and not 
upon a different case now put forward, as far 
as appears, for the first time in special 
appeal. When a case comes before this 
Court in special appeal, the parties are to be 
held to the case made in the Courts below, 
and not allowed to get rid of a decision in 
these Courts by presenting a different case 
to this Court. ‘ 

The special appeal must be dismissed with 
costs, 





The 7th January 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, aud the Hon’ble F. A. Glover, 
Judge. 


Act, VIII of 1859 8. 246—Right of Action— 
Limiiahon. 


Case No. 528 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
East Burdwan, dated the 16th December 
1872, reversing a decision of the Moonsiff 
of Jehanabad, dated the 3\st August 
1872. 


Brijo Kishore Nag and others (Plaintiffs) 
Appellants, 


Versus 


Ram Dyal Bhudra and another (Defendants) 
Respondents. 


Baboo Ram Churn Bose for Appellants. 


Baboos Nil Madhub Bose and Bhowanee 
Churn Dutt for Respondents, 


If a person making a claim under Act VIII of 1859 
s 246 is in actual possession, the order disalloging 


his claim is only a declaration that his posses- un 1 
without title, A suit to establish his right ie, fer c 2 
firmation of his possession, must be brought with ou 
year. 


Couch, C.J.—THi1s was a suit for confitim- 
ation of the plaintiff’s tide to land whil 
had been attached in execution of a decion 
The plaintiff had preferred a claim to the 
laud under Section 246 of Act VIIL of 1859 
which was disallowed ; and the suit was ret 
brought within one year from the dwe f 
the order of disallowance. 


One of the issues in the suit wis 
“whether this suit 1s affected by the liw i 
of limitation.” The Moonsith decided tinut 
it was not, saying “ for the plimi does 
not sue to set aside the order passed on the 
snid claim case; he seeks for confirmation 
of his own title.” 


On appenl, the Sabordinate Judge said 
that the plaintiffs sued to establish tm is 
right to share in the property nud were 
allowed 12 years to do ro, quoting n deci-ion 
of this Court in XII Weekly Reporter, 33. 
But he reversed the Moousiff’s decree in the 
plaintiff’s favor on the facts. 


On a special appeal by the plaintiff. 
has been objected by the respondents under 
Section 848 that the issue as to the law oi 
limitation has been wrongly decided. 


The case in XII Weekly Reporter, 33, is 
certainly in the appellant’s favor, for tne 
learned Judges state as one of the remous 
for their decision that it was “not a suit to 
“recover possession, so that the plaintt? 
“should sue to set aside an order undr 
“ Section 246 declaring the possession «f 
“another party ; but it is a suit for the 
“declaration of right aud confirmation or 
‘“‘posseasion.” With every reepect for the 
learned Judges, I think there isa mistoh- 
here. The attachment of immoven' le property 
does not alter the possession. There is only a 
prohibitory order under Section 235. It’ the 
person making a claim under Section 246 13 
in actual possession, the ordet of the Cout 
disallowing his claim is only a declaraiaen 
that his possession is without tite. Iis 
actual possession remains, and the suit ro 
establish his right would not be to recover 
possession, but to establish his title, and as 1: 
is generally termed for confirmation of hi- 
possession. It would be unreasonable that 
he should have twelve years to bring a suit 
to establish his title when he is in possession, 
aod only one year when he is not in posse - 
sion, It appears to me that the reverse of 


oa 
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this would be reasonable. Whether the suit is The 8th January 1874. g 
to recover possession or to confirm it,- the 

substantial question to be determined is the Present: 

right, and in either canse the suit is to estab- | The Hon’ble W. Markby and E. G. Birch, 
lish the right of the claimant. Judges. 


This was the opinion of the Full Bench 
as expressed by the Chief Justice in the VIL 
Weekly Reporter, 257. He says :—“ If the 


‘© Court had summarily decided that the 


“property was liable to be sold, then it 
“would be necessary to get rid of that 
“summary order, and the suit must have 
“been brought within one year from the 
“date of that order according to Clause 5 
“Section 1 Act XIV of 1859, or within 
“two years fiom the time of the passing of 
“Act XIV of 1859 under Section 18 of 
“that Act.” It is suid in the judgment in 
XII Weekly Reporter, 34, that this passage 
isa mere obiter, and merely indicated what 
the law ought to be., As the opinion of a 
Full Bench it is entitled to consideration ; 
and in V Weekly Reporter, 218, there is an 
express decision by a Division Court that it 
is imperative upon a peison whose claim 
under Section 246 has been rejected under 
any circumstances to sue within one year. 
Also inseveral cases this appears to be assum- 
ed by the Court to be the law. ‘They are 
Venkatanara v. Akkamma, DX Madras 
High Court Reports, 139, and the cases in 
VU Weekly Reporter, pp. 252 and 441, 


In this state of the authorities, I think 
we are not bonnd to refer the question for 
decision by n Full Bench. The words of 
the rule of July 1867 are :—“ Whenever one 
“Division Court shall differ from any other 
“Division Court on a point of law, the case 
“shall be referred for decision by a Full 
“ Beuch.” 


If the difference was only between this 
Division Court and that which decided the 
case in the XII Weekly Reporte:, 33, we 
might by the terms of this rule be bound to 
refer the question. This depends upon 
whether the word “ shall” is to be considered 
as imperative, and not merely directory. In 
the present case I think 1t is not imperative, 
and that we may exercise ‘our discretion. 
The smit ought in my opinion to have been 
brought within one year from the date of 
order disallowing the claim, and the appeal 
must be dismissed with costs. 


Glover, J.—I am of the same opinion, 
® 


Misconception of Evidence—Remand—Error in 
Thakbust Map —Cause of Action. 


Case No. 510 of 1873. 


Special Appeal from a decision passed by 
the Deputy Commissioner of Manbhoom, 
dated the 18th September 1872, reversing 
a decision of the Moonsiff of Rughoo- 
nathypore, dated the 30th September 1871. 


Ram Bundhoo Chatterjee and others (some of 
the Defendants) Appellants, 


VETSUS 


Mudhoo Soodun Patea and others (Plaintiffs ) 
Respondents. 


Baboo Opendro Chunder Bose for 
Appellants. 


Baboo Huree Mohun Chuckerbutty for 
Respondents. 

Where the Lower Appellate Court stated that not a 
single witness had alleged possession and ıt was found 
that two witnesses at least had done so, the misconcep- 
tion of evidence was considered a sufficient reason for 
a remard. . 

A mere eror ın a thakbust map from which no injury 
has accraed, 14 no cause of action. 


Markby, J.—In this case if the only 
objection had been that the suit would not 
lie for a declaration of title and confirmation 
of possession, we should not, have entertained 
it at this stage of the proceedings, it not 
having been tnken in the Court below. But 
it appears that there is another objection 
taken in special appeal, independently of this, 
to the judgment of the Deputy Commissioner. 
He states in his judgment that not a single 
person has been brought forward who asserts 
that he ever was in possession of the land as 
cultivator, that is, in possession on behalf of 
the defendant; but it is pointed out to us 
that two witnesses at lenst were examined 
‘svho distinctly stated that they did hold the 
land fiom the defendant and cultivate it. 
Therefore that observation of the Deputy 
Commissioner appesrs to be founded upou 
misconception of the evidence. The result 
of that would be that we should remand the 
case to the Lower Appellate Court for a fresh 
decision. 

But then comes the question whether we 
can allow this litigation to proceed further, 
if in fact the suit is one which would not lie, 


Fos, though we might not choose to interfere 
e 
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where the litigation is at an end, it is a 
different thing when we are asked to 1emand 
a onse for further enquiry. Now, we think 
looking to the plaint that the suit is nof one 
which would lie in the Civil Court. The 
only complaint is that the thakbust map 
which was made in the year 1860 is erro- 
neous. It is uo where alleged thnt any injury | 
has accrued to the plaintiff in consequence of 

that error, and therefore we thivk that there 

is no cause of action disclosed by the plains. 

That being so, we think we are bound to 

entertain the objection and not to allow this i 
litigation to proceed further. 





Under these circumstances, we set aside | 
the decree of the Lower Appellate Court! 
and dismiss the plaintiffs suit upon the 
ground that the plaint disclosed no cause of | 
action. But inasmnch ag this objection was 
not taken in the Court below, we make no 
order as to costs. 


The 8th January 1874. 


Present : 
The Hon’ble W. Ainslie, Judge. 


` Evidence—Special Appeal. 


Case No. 83 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 25th June 1872, reversing a | 
decision of the Officiating Moonsiff of 
Futtickcherry, dated the 8th April 1872. 


Shaikh Assanoollah (Plaintiff) Appellant, 


oa 


VETSUS 


Suffer Ali and others (Defendants) 
Respondents. 


Baboo Gopeenath Mookerjee for 
Appellant. 


Baboo Sreenath Banerjee for Respondents. 


Where it was found in special appeal that the 
Lower Appellate Court, after considering the evidence of 
the witnesses in detail and giving its 1easons in detail 
for rejecting that evidence, had not met the judgment 
of the first Comt in a single” point, the decision of the 
Lower Appellate Court was reversed, and that of the first 
Court restored. 

‘Lhe term goonjaish lands construed. 

e 


a 

Tue plaintiffin this case sued to recove: 
1 kanee ang 5 gundahs of land as belong- 
ing to a cermin talook held by bis fathe 
and himself, the total area of the talook 
as measured in dagh 8135 of the chittn o°” 
the year 1839, together with its goonjaish 
being 2 kanees 5 gundabs. 

The defendants averred that the lands in 
dispute belonged to several dughs Nos. 3123, 
8132, 3134, &c. 

The Moonsiff deputed an Ameen to 
examine the ground and compare the Jands 
held by the parties and claimed by them, 
respectively, with the chittas of 1839. The 
result of that measurement was that tho 
plaintiff was found to hold 2 gundahs and 
2 krants less than the survey papers gave to 
him, and the defendants 11 gundabs and 
2 cowries less; this is, as I understand, 
exclusive of the land now in dispute. 
The Moonsiff on this came to the conclu- 
sion that of the lands now in di-pute 
parcels of 2 gundahs and 11 gundale 
reepectively must belong to the respectivo 
estates of the plaintiff and the defendants as 
formerly mensured. This left an excess of 
16 gundahs 1 cowrie and 2 krants to be 
dealt with. As to these lands, the Moens 
says :—“ The Ameen stntes that this is the 
“excess of the dagh No. 3128, but he gives 
“no enson for his assertion. It is not 
“supported by anything in the record. Ou 
“the other hand, the plaintiff has shown his 
“long possession in the land by the testi- 
“mouy of his wituesses.” He then goes on 
to find that this must be taken to be the 
goonjaish land of the plaintiff. und gives 
him a decree for it accordingly. 

Both the parties appealed from this deci- 
sion, and the Subordinate Judge has dismis~ed 
the plaintiff’s suit in coto. The Subordinate 
Judge in the second para of his judg- 
ment says :—“ The Ameen on surveying the 
“locale has distinctly stated I kanee 3 cow ries 
“ 1) krant of land to be in the possession of 
“the plaintiff. I cannot make put on what 
“account and under what consideration the 
“ Lower Court has awarded a modified decree 
“to the plaintif, —that is, for the 15 guu- 
dnhs in excess. It does not seem difficult 
to make out on what ground the Moonsilf 
did so, and I must say that if the Moonsitt 
was right in holding that the plaintif?s wit- 
nesses satisfactorily proved his long posses- 
sion, he could not make any other order than 
the order that he d?l make in respect of those 
15 gundahs of land. Then we must go buck 
to the beginning of the decision of the Subor- 
dinate Judge in which it seems to me theie 1s 


c 
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a 
an error which runs through and vitiates the 
whole judgment. He snys:—% I consider 
“the decision of the Lower @ourt to be 
“unsound and illegal, for the allegation of 
“ the pluintiff respondent that the said land 
“ appertains to dagh No. 3135 in the chitta 
“of the year 1839, made at the instance of 
“Government, does not appear true on evi- 
“dence, for the entry in the said dagh is 
“1 kanee and 3 gundahs of land, while the 
“ plaintiff in his pluint claims 1 Kanee 6 
© cundahs out of 2 kanees 5 gundahs. Does 
“not the claim therefore appear unproven 


a“ when the main document on which it is 


“brought is compared with the plaint ?” 
that is, he says that the plaintitf sets out in 
his plaint a title to 2 kanees and 5 gundahs 
as assigned to him by the Government 
measurement, whereas the record of that 
Government, measurement only gives him 
half of thatland. But it seems to me‘that the 
Subordinate Judge has overlooked the words 
goonjaish shoho used by the plaintiff. He 
does not say that there are 2 kanees 5 
gundaha in dagh No. 1135, but he says that 
2 kanees 5 gundahs is the extent of that 
dagh plus the goonjaish lands, whatever that 
may be. I have endeavored to obtain from 
the learned pleader for the respondents in 
this case a construction of the words 
goonjaish shoho, but he bas declined to 
assist me, and I am therefore obliged to 
construe those words for myself with the aid 
of auch experience as I have acquired since 
sitting in this Court. I think that goonjaish 
lands ave lands which in some way or other 
have been taken up by the holders of the 
lands measured nt the time of the Govern- 
ment survey as something which they hnd a 
right to annex to the surveyed lands. It is 
impossible to suppose that the goonjaish 
lands merely represent the difference between 
the measurement then made and the measure- 
ment now made of the eame plots of land, 
and that their existence in fact implies utter 
inaccuracy im the original measurement. If 
this were so, the plaintiff’s case would be 
all the stronger, for in such circumstances 
long possession would be the only possible 
proof of title, Then if there 1s not this 
discrepancy between the plaintiff's document- 
ary evidence of title and his claim, and if 
there is the evidence of one witness at least 
to support hia claim, the force of the argu- 
ments used by the Subordinnte Judge alto- 
gether fails. He says :—*‘ Of the four wit- 
“nesses examined by the plaintiff to prove 
‘ dispossession, three have *given hearsay 
“evidence only. This of course I am net at 


“liberty to question, nor is it necessary.” 
He then goes on :—“ Although one witness 
“only has deposed in support of the , 
“claim, yet the plaintiff caunot derive 
“any benefit therefrom as he has vitiated 
“his claim by his own document;” that 
is, the Judge does not say that there is 
anything in the deposition of this witness 
which taken by itself would lead bim to 
disbelivve his words: but he does say 
in effect that on looking to the words of the 
witness, he thinks that he merely comes for- 
ward after being tutored to support and 
affirm the statements made in the plaint. 
That would be a good ground for rejecting 
the evidence of this witness if there were 
any foundation for ig, but the ouly reason 
assigned is itself founded on a misunderstand- 
ing of the plaint, so that in fact there is no 
ground whatever stated for discrediting this 
witness, and the result is that his evidence 
remains unshaken. The nextrenson assigned 
by the Subordinate Judge is this. He 
says :—“ Report of au Ameen is no evidence 
“of possession, but it can only be legally 
“accepted as corroborative evidence in the 
“determination of boundaries. Hence the 
“ Lower Court was quite in error in founding 
“its judgment on the Ameen’s report with- 
“ont weighing the evidence taken by it.” 
I have alreudy quoted the Lower Courts 
judgment on this point. The Lower Court 
states that the Ameen’s report is in favor 
of the defendant, and that that report is 
contiadicted by the credible evidence of the 
witnesses examined by the plaintiff. The last 
portion of the judgment of the Subordinate 
Jadge is this. Ho snys :—“ The ct oss-appeal 
“ preferred by the plaintiff respondent is not 
“fit to be heard for the plaintiff’s claim ts 
“not at all proved erther by documentary or 
“oral evidence.’ No doubt, this is a very 
broad statement, and if this Court might not 
question this in any way, it would be neces- 
snry to dismiss this special appeal; but it 
appears to me that when the Court below 
has entered into particulars and considered 
“she evidence of the witnesses in detail and 
given its reasons in detail for rejecting that 
evidence, a mere general statement of the 
result can be of no effect, when it is found 
that ench detail of the mode by which it was 
arrived at was erroneous. It seems to me 
that there is no one point in the judgment of 
the first Court met by the judgment of the 
second Court, and consequently the only 
thing that this Court ‘can do is to reverse the 
decision of the Subordinate Judge, and 
restore that of the first Court with costs. x 
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The 11th August 1873. 


Present: 


The Hov’ble L. S. Jackson and Dwarkanath 
i Mitter, Judges. 


Uxder-tenures— Act VIII (B.C.) of 1865 
3. 16 —Righis of Purchasers. 


‘Case No. 525 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of the 24-Per- 

- gunnahs, dated the 19th December 1872, 
reversing a decision of the First Subor- 
dinate Judge of that dtstrict, dated the 
9th October 1871. 


Eshan Chunder Moj oomdar and another 
(Plaintiffs) Appellants, 


versus 


Harish Chunder Ghose and another 
(Defendants) Respondents. 


Baboos Chunder Madhub Ghose sand 
Rajendro Nath Bose for Appellants. 


Baboo Nil Madhub Bose for Respondents. 


Ina suit by a purchaser at a sale under Act VIII 
ise ) of 1865, to get 11d of an unden-tenure set up by 

efendants, where, in reliance upon the latter clause 
of s. 16, it was urged that the pottah under which 
defendants held was created by the late holder with the 
expiess sanction of the zemindar: 

XLD that, under the stiict provisions of that Section, 
no sanction of the zemindar would avail, unless the 
1ight was vested ın the holder by the written engage- 
ment under which the undertenure was cieated, or by 
the subsequent written authormty of the person who 
created it, or his 1epiesentatives. 


Jackson, J.—Tuis case has been very 
fully argued. The plaintiffs purchased, at a 
sale under Act VIII of 1865 (B-C.), an 
under-tenure in Mouzah Anuntpore, which 
had been held by one Raj Kristo Banerjee, 
ou which mrears of rent had accrued, and 
after the purchase of the under-tenure they 
sought to obtuin khas possession, but were 
met by the defendunts, who alleged that they 
had a mowrosee or permanent under-tenure 
crented by Raj Kristo shortly afier the 
purchase by Raj Kristo himself in 1861. 
The dute of the defendants’ under-tenme 
was 1269, or the English year 1862 
The plaintiffs in bringing this suit to get nd 
of the under-tenure set yp by the defendunts 
in the first place alleged that thig under- 
tenure was fraudulent and false. They seem 
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to have failed in proving this specific allega- 
tion, but the Subordinate Judge who med 
the case hell that the defendants could not 
obtuin the benefit of Section 16 Act VIIL 
of 1865 (B.C.), and gave the plaintitfs a 
decree. 

On appeal, the District Judge wae of 
opinion that ag Sreedhur, uvder whom F 
believe the defendants claimed, “liad been in 
“ possession for many years under a bond 
“fide engugement made with the late incum- 
“bent of the under-tenure, that engagement 
“could not be cancelled, uuless the pur- 
“chaser proved that a higher rent would 
“have been demandable at the time the 
“engagement wns contracted by his prede- 
“cessor.” He therefore reversed the judg- 
ment of the Court below, and dismissed 
the pluintiffs suit. 

The terms of Section 16 Act VIII of 
1865 are familiar enough, and are these :— 
“The purchaser of an under-tenure sold 
“under this Act shall acquire it free of all 
“encnmbrances which may have accrued 
“thereon by any act of any holder of tho 
“said under-tenure, his 1epresentatives, or 
“assignees, unless the right of making such 
“encumbrances shail have been exptess.y 
“vested in the holder by the written engage- 
“ment under which his under-tenure was 
“created, or by the subsequent written 
“authority of the person who created i, 
“his representatives or assignees. Provided 
‘that nothing herein contaiped shall be held 
“to entitle the purchaser to eject khodkhast 
“ryots or resident and hereditary cultivators 
“nor to cancel bona fide engagements made 
“with such class of ryots or cultivators 
“aforesnid by the late incumbent of the 
“under-tenure or his representatives, except 
“it be proved, in a regular suit to bo 
“brought by such purchaser for the adjust- 
“ment of his rent, that a higher rent would 
“have been demandable at the time such 
“ engagements- were contracted by his 
“ predecessor.” 

Now it is clear that the protection con- 
ferred by this Section on certain classes of 
ryots or cultivators is limited to the particu- 
lar classes therein described, viz., khodkhast 
ryots or resident and hereditary cultivators, 
or else to cases wherein the right of creating 
encumbrances shall have been expressly 
vested in the holder by the written engage- 
ment under which the under-tenue is 
created, or by subsequent written authority 
of the person who created it, or his repre- 
sentatives or asgignees. It is noticeable that 
the defendants iu their written statement 
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mude no claim under* the former clanse of 
Section 16. They described themselves as 
khodkbast ryots, thereby claiming the benc- 
fit of the latter part of the Section, but 
that is contradicted Ly the whole circum- 
stances of the case. In the first placo, it 
seems undoubted that the 1esidence of the 
defendants is in one pergunnah and the 
lands are situated in another. Nextly, 
they could not be hereditary cultivators, 
because they held under a lense from Roj 
Kristo ; aud further, the terms of the pottah 
negative the idea of their being hereditury 
cultivators, because those terms distinctly 
specify that the defendants were to collect 
rent from the ryots. But in the argument 
before us, and, perhaps, iu some earlier stage 
of the proceedings, the defendants thought 
fit to rely upon the other clause of the 
Section by showing that the pottah under 
which they, held was created by the late 
holder of the under-tenure with the express 
sanction of the zemindar. Under the strict 
provisions of Section 16, no sanction of the 
zemindar would avail unless the right is 
vested in the holder by the written engaze- 
ment under which the under-tenuie is created, 
or by the subsequent written authority of 
the person who created it, or his representa- 
tives. A question was raised whether 
this Section in all its strictness ought to be 
applied to the present case, because the 
tenure, nlthough subsequent to the permanent 
settlement, was created before the passing of 
Act VIII of 1865(B ©.) There, perhaps, 
might be some giound for hesitation if the 
evidence had been nuything like proof of a 
distinct sanction by the zemiudar, and we 
were told that the zemiudar not merely 
granted the sauction, buf that he joined in 
the creation of the under-tenure by receiving 
part of the consideration-money prid for it, 
But on examining the evidence, it appears 
that not only vo sanction was given by the 
zemindar, but that no consideration ever 
passed. There is no ground, therefore, for 
the coutention that there was any ralification 
by the zemindar, and under the circum- 
stances neither clause of Section 16 would 
protect the defendants, The Section in our 
opinion certainly applies, and inasmuch as 
the defendants are not protected by either 
of the provisions of that Section the plaint- 
ifs are entitled to succeed. It was con- 
tended that the plaintiffs came iuto Court on 
the specific allegation. of fraud, No doubt 
they did so, but failurs of proving that 
allegation would not deprive them of the 
right which they undoubted!} possessed, and 
e 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXI. 





which the issues framed in the Court of 
first instance show-that they clearly relied 
upon. For these 1easons we think the 
judgment of the Lowe: Appellate Court. must 
be set aside, and the decision of the Subor- 
dinate Judge restored with costs. 


The 19th August 1873. 


Present: 


The Hon’ble Louis S. Jackson ond Dwarka- 
nath Mitter, Judges. 


Possession—Limitation— Presumption. _ 


Case No. 713 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 9th December 1872, affirming a 
decision of the Subordinate Judge of 
that district, dated the 18th July 1871. ` 


Tarinee Churn Singh and another 
(Plaintiffs) dppellants, 


versus 
The Collector of Nuddea on behalf of 
(Defendants) 


Government, and others 


Respondents. 
Baboo Mohinee Mohun Roy for Appellants. 


Mr. R. T. Allan ond Baboos Unnoda 
Pershad Banerjee und Bhowanee Churn 
Dutt for Respondents. 


`» 


In a suit to recover possession of a julkur, of which 
plaintiffs alleged that they had been in enjoyment down 
to the year 1860 (1268), when they were ousted by the 
Government, who took possession of it as State property 
and retained possession to February 1869, at which time 
the Government withdrew their claim and relinquished 
their mghts in favor of defendauts: 


Hep that if the plaintiffs made out their possession 
down to 1268, and, specially, if the defendants did not 
(J 
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show a clear interruption of that possession immediately 
subsequent to 1268, the plaintiffs would be entitled to 
the presumption that the possession existing in 1268 
had continued down to the interruption by the act of the 
Government in 1266. 


Jackson, J.—Tue plaintiffs’ allegation in 
this case was that down to the year 1860 
they had been in the enjoyment of the 
julkur of n certain portign of the Matn- 
bhanga river as appertaining to their zemin- 
dnree Khalsee Koondoo, and that in that 
year they were ousted by the action of the 
Government, who took possession of this and 
other julkurs as being the properly of the 
State ; that the Government retained posses- 
sion of this julkur down to the mouth of 
February 1869, at which time the Govern- 
ment withdrew its claim to the julkur rights, 
and after certain enquiries cume to the 
conclusion: that the defendants were entitled 
to the julkur, aud accordingly relinquished 
it in their favor, and also either gave up, 
or promised to give up, to them the wassilat 
accruing for the period of the Goverument 
possession, the defendants at the samé time 
undertaking to indemnify Goverument against 
the claim of other parties. 

‘The two questions raised in the Court of 
first instance weie the right to the julkur 
and the plea of limitation raised by the: 
defendant. The Subordinate Judge came to 
the ‘conclusion that the plaintiffs were entitled 
to the julkur, but for the reasons stated in 
his decision ho held that their suit was bar- 
red by the law of limitation. 

On appeal to the Zillah Judge, the Judgo 
held that the decision of the Lower Court 
ou the point of limitation was correct, and 
that this being so the Court ought not to 
have gone into the question of title, He 
therefore confirmed the decision dismissing 
the plaintiffs’ suit, 

The plaintiffs appeal to this Court, and 
they contend thatthe question of limitation 
has been improperly dealt with. One of 
their coutentions is that in reality the cause 
of action on which the plaintifts are entitled 
to proceed is the taking possession by the 
defendauts in 1869, when the Government 
relinquished the julkur; but they also 
affirmed that, supposing this not to be so, 
they well proved their possession down to 
the year 1860 ond that consequently the 
suit was in no view of the case barred. 

We are not prepared at present to say 
that the plaintiffs are sentitled to rely upon 
any cause of action other than the disposses- 
sion by the Government in 1860; but AG 





are also of opinion that this question has not 
been adequately disposed of by the Courts 
below. Thee case is one in which tho 
plaintiffs ard, undoubtedly, entitled to tho 
fulleat trial of their allegations. 

The Judge intimates a suspicion, or more 
than a suspicion, that the case may be a hard 
one, anditis quite clear, we think, that there 
has been no want of diligence on the plaintiffs’ 
part ; for their possession, or their right to 
possession, having been in fact suspended 
from’1860 to 1869 by the interference of the 
ruling power, aud the possession of the defend- 
ants subsequent to such interference dating 
only from February 1869, and this st 
having been commenced: in May 1870, wo 
think the plaintiffs have been as diligent ns any 
plaintiff in this country could be expected 
to be. 

The issue of possession in our opinion has 
been unduly narrowed by the Court of first 
instance, and apparently nlso by the Appellate 
Court, to the question whicther the plaintiffs 
have absolutely proved their possession 
within twelve years before the suit, that is to 
say, within the short period that elapsed 
between 1858 to 1860. Now it is precisely 
as to.that poriol, that is to say, the Bengali 
years 1264, 1265, and 1266, for which tho 
plaintiffs’ proof is considered to have failed ; 
that the defendants are held not to have 
proved their possession ; and that not only as 
to those year, but antecedently. ‘The 
Subordinate Judge does not specifically find, 
but he appears to accredit the evidenco pro- 
dneed by the plaintiffs as to possession 
down to the year 1268. 

Now it appears to us, under the circum- 
atnnees of this case, that if the plaintiffs 
cleatly mado out their possession down to 
1263, nud, specially, if the defendants did not 
show n clenr interruption of that possession 
immediately subsequent to 1263, the pluintilts 
would be entitled to have it presumed that 
the possession existing in 1263 had continued 
down to the period at which a well-marked 
interruption of possession took place by the 
act of the Government in 1860, or 1266. 
Considering the importance to the plainrilfs 
of a clenr decision on this poiut of posses- 
sion, we think thut we are justified in sending 
this case back to the Lower Appellate Court 
in order that a clear finding may be arrived 
at, as far as the evidence admits, as io 
possession down to 1268, and ay following 
from that, if the contrary be not shown, a 
continuance in pos8ession down to the pro- 
ceedings of Government in 1860, The case 


. will be remanded accordingly. 
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The 17th November 1873. 


Present: 


The Hon’ble Louis S. Jackson ‘ead Dwarka- 
nath Mitter, Judges. 


Specially registered Bond—Act XX of 1866— 
Interest. 


Case No. 17 of 1873. 


Regular Appeal from a decision passed by 
the Judge of Backergunge, dated the Tth 
September 1872. 


Adur Monee Debia (Pluiutiff) Appellant, 
versus 


Koolo Chunder Chatterjee and others 
(Defendants) Respondents, 


Baboo Doorga Mohun Doss for Appellant. 
Baboo Nullit Chunder Sen fı r Respondents. 


Where a bond is specially registered under the pro- 
visions of Act XX of 1866, the creditor 18 entitled, on 
observing the piocedure there prescribed, sammarily to 
have a decree for the amount specified, including interest 
up to the dnte of such decree. If the creditor intends 
to secure interest at the rate stipulated after suit and 
decree, it is not enough to inseit the custom, phrase 
‘date of realization” in the mstıument, as such phrase 
must be held controlled by other parts of the agreement 
as expressed in the bond. 


Jackson, Ji— We think the decision of 
the Court below is right. The parties 
agreed that the money should be secured by 
a bond specially registered under the pio- 
visions of Act XX of 1866, and evidently 
they had in contemplation that the whole 
procedure should apply to this transaction. 
Under that procedure the crediter on pre- 
sentation of a petition to the Court having 
jurisdiction, together with a certificate of the 
special revistration, is entitled summarily to 
have a decree for the amount specified, 
including interest up to the date of such 
decree, and thereupon he may proceed at 
once to enforce his decree, or he may abstain 
from tnking steps immediately to enforce his 
decree ; but in no case can he realize any- 
thing beyond the amount specified in the 
decree. As to what took place in this case 
in execution that gave the plaintiff no cause 
of action. Then as to the words “date of 
realization,” upon which the appellant so 
much 1elies, they appear to us to be merely 
a customary phrase inserted in such instru- 
ments, and must be held controlled by the 
other parts of the agreement as expressed in 
the boud, If the creditor inéended to secure 


to himself payment of interest at the rate 
stipulated after suit and after deerec, -he 
should have secured himself more expressly 
and resorted to a different form of action. 
We thiuk the suit las been properly edis- 
missed, and that the appeal must be dismissed 
with costs, : . 

It mny be added, os I am reminded by 
Mr. Justice Mitter, that in nary ease this 
claim is rot one which this Court should be 
willing to encourage, even if the decision had 
been open to us on the merits. Itis n clainn 
for compound interest at a somewhat exor- 
hitant rate after the date of deere. ‘This is 
a matter expressly placed by law within the 
discretion of the Court making the decree. 


The 8th January 1874. 


Present : 
The Hon’ble W. Ainslie, Judge. 


Act XXV of 1861 8. 820—Right of Way— 
Onus Probandi. 


Case No. 1885 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Jessore, dated the 9th May 1873, affirm- 
ing a decision of the Additional MJoonsiff 
of that district, dated the 4th October 


1871. ; 
Puchai Khau and another (Defendants) 
Appellants, 
versus 


Abed Sirdar and others (Plaintiffs) 
Respondents, 


Mr, H. E. Mendies for Appellants. 


Baboo Bungshee Dhur Sen for 
Respondents, 


Tn a suit for a declaration that defendant had no right 
of way over certain land belonging to plaintiff, where 
it appeared that defendant had obtained an order ftom 
the Magistrate under the Criminal Procedure Code (Act 
XXY of 1861), s. 820, it was held that the onus of 
proving an easement did net lie with defendant, bnt that 
it was for plaintiff to prove that he was entitled to 
exclusive possession. 


os 
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Toe plaintif in this case seeks for n 
deélaration that the defendant has no right 
of way over certain lands belonging to 
him, plaintiff. It appears that the defend- 
ant obtnined afi order fiom the Magistrate 
under Section 820 of the Codo of Criminal 
Procedure, and the effect of an order under 
that Section is that possession shall not be 
taken or retained by auy party to the excelu- 
sion of the public, or of certain specified 
persons, until the party cliiming such posses- 
sion shall have obtnined the decision of a 
competent Court adjudgmg him to be-entitled 
to auch exclusive possession. ‘The plaintiff 
in this snit, therefore, had to prove to the 
sntisfaction of the Court that he wus entitled 
to exclusive possession of the land which 
was the subject of the order of the Magis- 
trate, ahd a decision of the Civil Court 
alone could terminate the operation of that 
order. Tho Judge of the Lower Appellate 
Court is of opinion that tho Magistrato’s 
order does not take away fiom the defend- 
ant the onus of proving an easement. In 
this it appears to me that he is in error. If 
the defendant bad put forward no evidence 
except the award of the Magistrate, it would 
still have been necessary for the plaintiff 
to prove something more than that he was 
the owner of the lund before the order of 
the Magistrate could be rendered inoperative. 
The Judge hns then gono on to dispose of 
the evidence produced by the defendant in 
support of his right to the .use of the land, 
but he does not appear to have at all dealt 
wuh the evidence brought forward by the 
plamtiff, The few words in which he 
alludes to it cannot, I think, be treated as n 
finding on the credibility of that evidence. 
If it were to be so trented, it would have to 
be taken ng n finding against the plainuff, 
but I think that the Judge was not expres- 
„sing nn opinion of his own, but merely 
recording what hnd been suggested -by the 
defendant as throwing discredit on the 
evidence given on the other side. Locking 
at the nature of the case put forward by the 
plaintiff, and the evidence of the existence 
of a certain state of frets at a recent time tf 
be derived from the order of the Magistrate, 
I cannot infer fiom the expressions used 
by the Judge that he did examine the 
statements of the plnintiff’s witnesses, and 
that he did, as the result of such examinn- 
tion, accept them as true in whole or in part 
and sufficient to support plaintiff's claim. 

The case must go down to the Lower 
Appellate Court for reconsideration. ‘The 


coats will abide the event. A 
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The 9th January 1874. 
. Present: 
The Hon’blef). B. Phenr and G. G. Morris, 
Judges. 


Execution in a different District—Jurisdiction— 
Transfer of Decrees. 


Cases Nos. 826 and 883 of 1873. 


Miscellaneous Apneals from an order 
passed by the Judge of Gya, dated the 
28rd August 1873. . 


Ram Chunder (Decree-holder) Appellant, 


versus 
Mohendro Nath Bose (Judgment-debtor) 
Respondent. ‘ 
Mr. R. T. Allan for Appellant. 
Baboos Chunder Madhuh Ghose, Nil 


Madhub Bose, and Razendro Nath Bose 
for Respondent, 


Where a decree is transferred and the name of tha 
transferree put upon the recol by the Court which 
passed the decree, and the transfeiree, in the character of 
decree-holder, takes out a copy decree and certificate anid 
presents them to the Comt of another istrict for 
execution, it is beyond the jurisdiction of the latter 
Comt to entertain any question as to tho transferree’s 
right to the execution sought. 

A tiansferree merely occupies the position of the trans- 
ferror relative to the judgment-debtois, and takes tho 
decieo subject to the sume rights of set-off as those 
under which 1t was held by the tiavsferror. 


Phear, J —THeEsE two cases have come 
up to us 30 much entangled together that wo 
have had considerable vifficulry in sntisfying 
ourselves ag to the neinal facts of each of 
them. But now that we have,as we believe, 
nscertnined these facts, the mutter of disputo 
between the parties appems to be a very 
plain one indeed. 

In the suit numbered 20 in the Court 
below, it sppears thnt so long ago as the 
30th March 1865, one Mussamut Bahuns 
Korr obtained a decree in the District 
Court of the 24-Pergunrahs against one 
‘MohendroNath for costs, amounting in tho 
whole to Rs. 83,100. This lady sold the 
benefit of this decree to Ram Chunder 
(called in the case before us the deciee- 
holder) on the 5th December 1866. He, on 
the footing of this sale or assignment, applied 
to the Court which passed the decree, ou 
the 28rd April 1867, to substitute his name 
ns decree-holder for that of the Mussamut : 
and we find that, on this application, the 
Court made the order that his name should 
be substituted ° according to his petition, 
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After this Ram Chunder, being the decree- 
holder on the record, made various applica- 
tions for execution, more than one at any 
rate, to the knowledge of tho judgment- 
debtor Mohend:o Nath. And ultimately he 
obtained an order from the Court which had 
passed the decree, namely, the Court of the 
24-Perguunahs, for, the transmission of a 
copy of the decree with a certificate to the 
Gyn Court for the purpose of execntion. 
And in pursuance of that order, the copy 
decreą and certificate having been tians- 
mitied to the Gyn Court, the Gya Court 
entertained the matter, and passed the deci- 
sion which is now appealed agninst. 

When Ram Chunder, on the footing of 
this copy decree and certificate, made his 
application for execution to the Gyn Court, 
Mohendro Nath, the judgment-debtor, ob- 
jected that the Mussamut’s sale to him, Ram 
Chunder, was not a bona fide sale, and that 
therefore he wns not entitled to execute the 
decroe. The Judge, after tnking evidence 
and giving consideration to various materials 
before him, came to the conclusion that this 
objection wus good, and refused to giant 
process of execution to Ram Chunder. 

Now it seems to be plain on the facts 
which have been stated, aud which avpear 
to be entirely beyond dispute, that the Judge 
had no discretion” whatever in the mutter 
of this objection. Rum Chunder had been 
put upon the record by the Court which 
passed the decree long before the copy decree 
and certificate came to the Gya Court. He, 
in fact, brought that copy decree and certi- 
fiente to the Gya Court in the character of 
decree-holder. And it was beyond the pro- 
vince of the Gya Court, which was in this 
matter only asked to execute the decr:e, to 
entertain any question as to the right of 
Ram Chunder so to bring the copy decree 
and certificate before it. If there were, for 
any extraordinary teason, grounds before the 
Court sufficient to suggest n doubt ns to 
Ram Chunder’s right to stand in the position 
of dectee-holder, and to ask for execution 
of the decree, the proper course which aught 
to huve been taken by the Court was to send 
back the copy decree to the Court of the 24- 
Pergunnals, with a request that that Court 
would consider whether the ayparent grounds 
were well-founded or not. But nothing has 
been brought under our notice to lead us to 
suppose that there was any substantial reason 
why Ram Chunder should not be put upon 
the record as the substitute for the original 
decree-holder. No doubt, a Court which is 
culled upon to exercise the discretion reposed 

‘ 


THE WEEKLY REPORTER. 


Rulings.. [Vo]. XXI. 


in it by the enactment of Section 208 of 
the Civil Procedure Code, ought to be very 
careful that in substituting an alleged tians- 
ferree for an original decree-holder, it does 
nothing. to prejudice the rights of the other 
parties to the suit And it wonld perhaps 
not be too much to say that the Court when 
so called upon ought not to substitute an 
alleged transferree in the place of the original 
decree-holder on the record, unless it was 
satisfied, first, that the substitution was neces- 
gary or important in order to secure the 
rights of that trangferree ns agninst the trans- 
ferror ; and next, that this substitution could 
not reasonably be expected to operate to the 
prejudice of the judgment-debtors, And in 
order to be well-advised upon these points, 
the Court always ought to afford all parties, 
inclusive of the original judgment-ci editor, 
the opportunity of being heard before it 
makes an order for substitution on the 
application of an alleged trausferree. 

But we have no reagon to suppose in this 
case that any of these precautions have been 
neglected, or any of these considerations lost 
sight of. The Court of 24-Pergunnahs wis 
the Court which had the jurisdiction to 
make the order of substitution, and we find 
a due record of such order in the papers 
of the ense. We do not know that this 
order was made behind the back of any of 
the parties concerned, or that there was 
not sufficient reason for putting Ram Chunder 
in the place of the Mus-amnt. And at any 
rate, as has already been said, we are of 
opinion that the Judge of the Court of Gya 
had no authority to henv and determine tho 
objection which was made before him by 
the judgment-debtor to the right of Ram 
Chunder to have execution of the dectee. 

Ace rdingly, it seems to us that this order 
must be reversed. 

The ease which is numbered 21 in the, 
original Court is somewhat different from 
that of No. 20. 

It appears that Mohendro Nath, the judg- 
ment-debtor of the firet case, obtained n 
decree against Mussamut Bahuns Kooer in 
She Gya Court on the 30th June 1873, for 
possession of certain land and was-ilat ond 
costs, the money so decreed amounting, we 
are told, to n sum of Rs. 7,000 and odd. On 
the 16th July 1878, he filed a petition in 
the Gya Court, asking to obtnin possession 
of the land which had been awarded to 
him, and also for proceedings to be taken 
to assess the wussilat 

Agnin, onthe 9th August 1878, he filed 
angther petition, asking thus certain property 
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alleged to be property belonging to Musen- | course, there may be equities between the 
mut Bahuns Kooor should be nitached in| parties arising out of their conduct towards 
order to answer the mouey part of his decree. | one another dn this matter of transfer and 
But we are told that the property mentioned! afterwards off which we have no cognizance ; 
in this petition does not cumprise the decree | and therefore we cannot express a judicial 
which the Musaamut had obtained aguinat | opinion upon the poiut. 
Mohendro Nath in the Court of the 24-Per- We have, however. snid so much because 
guunahs, aud which was the subject-matter | we think it clear that the desire of Mohemdlio 
of the case No, 20. However. a few days | Nath on the one side to get the benefit of the 
afterwards, numely, on the 80th August | set-off of his own decree against that of Ram 
1873, Ram Chunder intervened in this case, | Chunder, and the objection of Ram Chunder 
aud presented a petition, wherein he recited | on the other side to the effect that Mohendro 
that Mohendro Nath had attached the rights | Nath should not iu any way avail himself 
and interests of Baluns Kooer in the decree, | of this decree, is at the bottom really of tha 
which we may call the decree of the 24-Pet-| very confused contest in these executien 
gunnahe, and he made objection that this] proceedings, When the question as to the 
decree was not the property of Bahuus| tight of set-off comes regularly before the 
Kooer, but that, on the contrary, he, the| Court, it will be time enough to determine 
petitioner Ram Clunder, was alone eutithd| whether it exists or not. All that we cau 
to it. determine at present is that the order which 

As we understand the one judgment of| was made by the Judge, even iy the second 
the Judge of Gya which has come up to us, | case, was not well-founded, and that it should 
the judgment passed in these two cases,| be reversed, the two parties being allowed 
the Judge disallowed the objection of Ram | in both the cases to proceed regulmly to 
Chunder, which was thus set up in this] obtain execution in satisfaction of their 
petition, Now, with regard to this, we are | decrees. 
in a position of some difficulty, because we On the whole, having regard to the way 
have no other evidence of that which Mohen- | in which these cases hanve come up before us, 
dro Nath bad done in reference to this} and the confusion which seems to have pre- 
decree of the Mussamut Bahuns Kooer than |.vailed in the mind of both parties with 
the passage to which we have referred inj regard to them, we think that each party 
Ram Chunder’s petition, It is appurently | should pay his own costs in both appeals. 
doubtful whether Mohendto Nath had ever 
resented at nny time any petition to have 
ae decree erate ae dek ane And we The 9th January 1874. 
may observe that if he did usk to have it Present: 
attuched, he plainly would nos have token) aig How’ble J. B. Phear aud G. G. Morris, 
the course which was the right course for Tud 
him to take with regard to it. He should Hages: 
have simply apphed to have it set-off under | Joint Family Property—Minor's Interest—Act 
Section 209 of the Civil Procedure Code AL of 18658. 

oinst his own decree. And if he had 
dpe this, we think if right to suy that in PAR TO HOS OE ERTS 
our judgment, as far as we understand the| Miscellaneous Appeal from an order passed 
case, the fact that Ram Chunder’s name by the Officiating Judge of Bhaugulpore, 
was standing on the record a beea dated the 4th August 1873. 
substituted in the place and stead of the s ad 
Mussninut, would tar of itself alone affect | Sheo Nundan Singh (Petitioner) Appellant, 
Mohendro Nath’s right to have the decree’ versus 
set-off against his own decree. It would be : ; 
a monstrous thing if  deciee-holder by|  Mussamut Ghunsnm Kooeree (Opposite 
merely transferring his rights toa third persou Party) Respondent. 
could place his judgment-debtor in a worse| as, R. T. Allan and Baboo Boodh Sen 
position than he was, or would have been in Singh for Appellaut. 
the absence of that transfer. The transferree- 
merely occupies the position of the transferor | Mr. C. Gregory and Baboo Unnoda Pershad 
relative to the judgment-debtors, and he Banerjeeedur Respondeut. 
takes the decree subject to the same rights | where the joint property of an undivided joint family 
of set-off as the trunsferror held it. Of) governed by the Mitakshara law 1s enjoyed initsenturety 
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dy the whole family, and not in shares by the members, 
one member has not such an interest therein as 18 
capable of bemg taken charge of and ately 
managed under the provisions of Act RL of 1858. 


Phear, J.—In this case the Judge of the 
Court below directed the Collector to take 
charge of the estate of certain minors under 
the provisions of Act XL of 1858. Now, 
it seems to us upon the best consideration 
which we have heen able to give to the facts 
and evidence before us, that this property of 
tlie minors exists in no other shape than 
‘that of joint and undivided property of a 
joint family, of which the minors mio co- 
members with the objecior, governed by the 
Mitakshare law. And we are of opinion 
that, although in thia state of facts, the minors 
no doubt have an interest in land, becuuse, as 
_ members of the joint family, they have a 
right at any moment to call upon the other 
members to divide the joint property and to 
have their proper share as-igned to them, 
still they have not an estate within the 
meaning of Section 12 Act XL of 1858. 
The words of that Section are as follows :— 


“Tf the estate of the minor consist, in 
& whole or in part, of lund or any interest in 
“land, the Court may direct the Collector 
“to take charge of the estife, and thereupon 
“the Collecter shall appoint a manager of 
“the property of the minor, &e.” 


Ii appears to us that the words of this 
Section menn a subject of property which 
is capable at the time of the appointment of 
being taken actual charge of and of being 
mnnnged. This appvars to be the tenor oi 
the whole Act. 

Section 3 of the Act says that “every 
“person who shall claim a tight to have 
“charge of the property in trust for a minor 
“under n will or deed, or by reason of near- 
“ness of kin, or otherwise, may xpply to the 
t Civil Court for a certificate of administra- 
stion . . rid 


Aud in Section R :—“ If it shall appear that 
any person claiming n right io have charge 
of the property of a minor is entitled to such 
right by vitte of a will or deed, and is 
willing to-undertake the trust, the Court slrall 
grant a certificate of administration to such 
person s.. ii 


In Section 8, no doubt, the certificate is 
declured to be necessary for the purpose of 
enabling any one to institute a sut counected 
with the estate of which he’ claims the charge. 
But we think that here the estate- spoken of 
ig something over which the person desiruus 

e 


of instituting the suit, asserts that the minor 
already has rights of property, in virtue’ of 
which rights the suit is to be brought. Sup- 
pose that the ouly rights of property so to 
spenk which these minors had, was the right 
to insist upon the specific performance of a 
contiact to sell property to their deceased 
father made with him by a stranger, and 
suppose it to be necessary for that purpose to 
institute a suit, the event of such a suit 
might be to bring into the hands of the 
minors, or their goni dian, actual property in 
the shape of land, &e But before the suit 
resulted in this way, it could not be said 
that they had any estate or interest in laud 
which was capable of being taken charge of 
by any one, or which indeed aciually 
belonged to them. And similarly we think 
that one member of an undivided joint family 
governed by Mitukshura law has not such 
an interest in the property of that joint 
family, enjoyed in the entirety by the whole 
family and not in shares by the members, ns 
is capable of being taken charge of and 
sepaiately managed. In this view it seems 
to us that the order of the Court below is 
wrong, and must be reversed. 


The proper remedy for those persons to 
seck who are interested in the welfare of the 
minors and desire to secure to them the full 
fruition of their rights in the family property, 
is to procure for them a present share in that 
property by applying to the other members 
of the family for a division, and if that appli- 
cation fails, to a competent Court for the 
same purpose. 


We are told that an application of this 
kind had already been made by the mother 
on behalf of the minors to a Civil Court, 
and that it has for some renson failed of suc- 
cers. It does not necessarily follow, howerer, 
that another similar application, if duly made 
and properly supported, would not succeed. 
Of course, 1ights which have been already 
adjudicaucd inter partes in any suit once 
brought, cannot again be re-litigated. But if 
the minors are atill members of an undivided 
joint family, they must still have the right 
to call upou the other membeis for a parti- 
tion of the fumily property at any time when 
advised to do s0. 

The appellant must have his costs from 
the mother, and not from the minors. 

We allow one. gold mohur for pleader’s 
fees. 
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The 9th January 1874. 


Present: 
The Hon’ble W. Ainslie, Judge, 


Obstructions —Procedure—Jur diction. 
Case No. 505 of 1878. 


Special Appeal from a decision passed by 
the Deputy Commissioner of Goalparah, 
dated the 2nd December 1872, reversing 
a decision of the Extra Assistant Com- 
missioner with the powers of a Moonsiff 
of that district, dated the 28th August 
1872. 


Kisto Nath Bhaghutty and another (two of 
the Defendants) Appellants, 


versus 


Jumboo Nath Chuckerbutty (Plaintiff) 
Respondent. 


Baboo Hem Chunder Banerjee for 
Appellants. 


Baboo Huree Mohun Chuckerbutty for 
Respondent. 


The proper procedure for the removal of obstructions 
to public thoroughfares is that prescribed in the Code 
of Criminal Procedure: and the fact that a party sus- 
tains special damage does not warrant his claiming from 
the Civil Court that remedy which the law says must 
be afforded by the Magistrate. 


Tre special appellant in this case 
relies upon the judgments of this Court 
which will be found reported at page 160, 
XIL Weekly Reporter, and page 58, XVIII 
Weekly Reporter, in which it was laid down 
distinctly that the proper course of proce- 
dure for the removal of obstructions to 
public thoroughfares is that prescribed in 
the Code of Criminal Procedme. The late 
learned Chief Justice pointed out why this 
should be so. For the respondent it is con- 
tended that if the plaintiff can show any 
special damage, he may maintain a suit in the 
Civil Court for removal of the obstruction. 
Tt seems to me that neither of the judgments 
cited supports any such contention. Those 
judgments say that if a person does not sus- 
tain any special damage, he has no cause of 
action upon which he can sue in the Civil 
Court. But it does not follow that because 
he sustains special damage he can claim from 
the Civil Court that remedy which the law 
says must be afforded by: the Magistrate 
after tuking proceedings in a particular form. 
No doubt, he would be entitled to a decree 
for pecuniary damage, and very possibly teat 


decree would result in the removal of tke 
obstruction ; but the present suit is not one in 
which such ajdecree can be made, I think, 
therefore, tifat the decision of the Lower 
Appellate Court must be reversed and that 
of the first Court dismissing the suit must 
be restored with costs in all Courts. 





The 10th January 1874. 


Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. . 


Partition—Evidence—Possession, 
Case No. 475 of 1878. 


Special Appeal from a deoision passed by 
the Judge of Midnapore, dated the 23rd 
November 1872, reversing a decision of 
the Subordinate Judge of that district, 
dated the 16th July 1872. 


Doorgn Pershad Singh (one of the 
Defendants) Appellant, 


versus 


Opendronath Chowdhry (Plaintiff) 
Respondent, 


Mr. J. H. A. Branson and Baboo Kalee 
Prosunno Dutt for Appellant. 


Mr. L. Davis for Respondent. 


A partition of property between members of a family, 
though evidence that the property is probably the.re, ig 
no evidence against a third party unless it is shown that 
there has been some possession ın accordance with the 
partition. 

Couch, CJ. -— THERE are only two 
grounds which can be presented to us as being 
grounds of special appeal. One is that the 
Judge has erroneoualy stated that the deed 
of partition, as it was put to us, was not 
evidence, and he has not given effect to it as 
any evidence. But what the Judge said 
ia that the plaintiff not being a party to the 
deed, it cannot affect him or his heirs, ‘That 
is correct. This partition was between the 
second and third defendants and other 
members of their family. Although from 
their including this property in the deed, it 
mny, as Mr, Brangon suggested, be argued 
that it was probably theirs, or they would 
not have included it, still it is not evidence 
of that against the plaintiff, unless it is 
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i accordance with the partition. The 




























including this property in it may bave been Present: 

an unfounded assertion of title $n their part , , 
unknown to the persons interested in ques- | Lhe Hon’ble J. B. Phear and G, G. Morris, 
tioning it. It cannot, we think, be con- Judges. 


sidered as of any value. The Judge is quite 
correct in saying that it does not affect the 
plaintiff or his heirs. 

The other objection is that the Judge has 
fallen into an error in his judgment in regard 
to the nekasee papers. It does seem that 
the Judge had ground for saying in his judg- 
ment that sufficient time was not given by 
the Subordinate Judge for the two witnesses 
to anpsar. It is true there is the evidence 
of Srinath that these papers are signed by 
Madhub and the other person who were the 
servants of the plaintiff. That not being 
contradicted is some evidence that they 
were, The Judge says there is nothing to 
show who prepared them, or why they were 
in the possession of the debtor defendant, 
This cannot be considered as strictly cor- 
rect ; because there being evidence of their 
being written by these persons, it may be 
inferred that they were the persons who 
prepared them. ; 

But assuming that these papers ‘were 
evidence in the suit, we must consider what 
they were really worth as such. They may 
have been consistent with the plaintiff's case, 
for the share being in the names of the 
second and third defendants their names 
may have been allowed to appear in the 
accounts. The Judge says also that there is 
nothing to show that they represent a real 
balancing of accounts. It is possible that 
he is right in this. It appears to us that 
giving the utmost effect to these papers that 
the defendants would be entitled to ask the 
Court to give to them, there is not sufficient 
ground for us in special appeal to reverso 
the decision which the Lower Appellate 
Court has come to upon the whole of the 
evidence in the case. It was a question of 
fact for that Court to determine. Putting 
it at the highest, there was conflict between 
the evidence for the plaintiff and the evi- 
dence for the defendants. And we ought 
not to reverse the ecision if it appears to us 
that these papers, which we must consider | reasonably short period of that kind by 
as rejected by the Judge, ought not to have | taking the property under the management 
varied his decision. That ‘is enacted by the | of the Count and applying the greater por- 
Evidence Act, Section 167. On the evi- | tion of its profits to the liquidation of the 
dence in this case we may say that these | debt. 
papers ought to have varied his decision.| We, therefore, think that this appeal 
Therefore, we think that the*appeal must be | should be dismissed with ‘costs, one gold 
dismissed with costs. ‘ mahur being allowed for pleader’s fees. 


Management of Estates by Civil Court. 
Case No. 808 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Additional Judge of 
Tirhoot, dated the 1st September 1873. 


Suhuj Narain Sahee (Judgment-debtor) 
Appellant, 


versus 


Ram Pershad Misser (Decree-holder) 
Respondent, 


Baboo Taruok Nath Paleet for Appellant. 


Baboos Kalee Prosunno Dutt nnd Motee 
Lall Mookerjee for Respondent. 


Fzoperiy onght not to be taken under the manage- 
ment of the Conrt with a view to the application of its 
profits to the liquidation of a debt, unless there is rea- 
sonable probability of the debt being discharged within 
a reasonably short period. 


Phear, J.—We do not think that suffici- 
ent has been made out to justify our inter- 
fering with the discretion which the Judge 
has exercised in this case. The Judge in 
the words which he has used probably did 
not mean that any legislative enactment pre- 
vented the property from being held under 
the management of the Court for more than 
two or three years ; and he is no doubt right, if 
he entertains the opinion that thie particular 
course ought not to be taken for the purpose 
of satisfying a decree unless there is reason- 
able probability that satisfaction will be so 
obtained within the period .of some two or 

hree years. According to the facts stated 
by the Judge, no reasonable probnbility does 
exist in thie case that the total amount of 
the bond debt could be discharged within a 
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The 12th January 1874: 
Present: 
The How’ble J. B. Phear and G. G. Morris, 
Judges. 


Decree for Costs— Interesi. 
Case No. 801 of 1878: 


Miscellaneous Appeal from an order passed 
by the Officiating Subordinate Judge of 
Purneth, dated the 21st June 1878. 


Lekhraj Roy (Decree-holder) Appellant, 
versus 


Mahtab Chand and others (Judgment-debtors) 
Respondents. 


Baboo Grish. Chunder Ghose for 
Appellant: 


Myr. C. Gregory and Baboos Ashootosh 
Dihur and Boodh Sen Singh for Respond- 
ents. 

Where the Privy Council decreed costs only without 
mention of interest; the High Coutt deolied to allow 
interest ın execution. 

Phear, J—Wek think that no cause has 
been shown: for disturbing the order of the 
Lowey Court. 

The decree which that Court has to 
execute is a decree for costs only without 
mention of interest. And ifit is said that 
interest ought nevertheless to be considered 
fig havitig been decreed, we shall have further 
to determine what the amount of interest 
ought to be. It is impossible for us, sitting 
heres to come to any very sound conclusion 
as to what rate of interest the Privy Council 
might bé disposed to place upon the costs in 

is case. ` 

A deciėïon which is'ieported in IX Bengal 
Law Reports, page 22,* has been cited to us 
is han authority on the point. But we 
observe that in that case the Piivy Council 
had dffilmed the decision of the local Court 
which iu terms gave costs and interest. 
When this Court was called upon to inter- 
pret thé decision of the Privy Council so 
ihade, it came to the conclusion that th 
Privy Council bad adopted the decree of the 
local Court, and made it the domiuatit decree 
as regarda costs'in all the Courts. The 
effect of that was that the Privy Council 
decree bechme a decree for costs and’ inter- 
ast expressly: Consequently, we think that 
’ that cage indo degres touches the quéstion 
whicli ig now before us. We dismiss the 
appeal with costs, 
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We think that the purchaser had a right 
to appear separately from his vendor in this 
matter, and re ought therefore to give him 


One gold mohur is allowed for pleader’s 
fees; 


— 


.The 12th January 1874. 





Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 
Ezecution— Obdstruction—Limitation. 
Case No. 295 of 1878. A 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 20th 
June 1873, reversing an order of the 
Sudder Moonsiff of that district, dated 
the 3rd August 1872. A 


Hunkur Singh and another (Judgment- 
debtors and Claimants) Appellants, 


versus 
Madho Lall (Decree-holder) Respondent. 
Baboo Taruck Nath Sen for Appellants. 


Baboo Boodh Sen Singh for Respondent. 


Proceedings may be taken against a` judgment-debtor 
in the execution of a decree any time’within three years 
from the last application of the Rind, even though they 
are not instituted within 80 days after a wrongful 
obstruction alleged to have been put by him in the way 
of the judgment-creditor’s obtaining possession, 


Phear, J.—It appears to us that there 
has been some misappreliengion in the mind 
of the appellant, and perhaps even of the 
Courts below, with regard to this application. 

The appellant, we are now told, is one of 
the judgment-debtors. The judgment-credi- 
tor may ask the Court to thke action against 
the judgrhent-debtor in the matter of the 
execution of the decree at any time within 
the period of three years from the last time 
that he made any applicdtion of the kind. 
He is not limited to a period of 80 days. 
The 30 days of Section 226 are important as 
being the limit prescribed within which tho 
judgment-creditor may by virtue of Section 
228 bring in fact an action of ejectment 
against a stranger without the expense of 
instituting a regular suit. It seems to us 
that these proceedings in the Court below 
may well enough be carried on against the 
judgment-debtor, even though they were not 
instituted. withip 30 days after the time when 
the wrongfal obstruction was alleged to have 
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been put by him in the way of the judgment- 
oreditor’s obtaining possession. 

It is not, therefore, necessarypfor us to go 
into the merits of this cas lid even to 
inquire whether the objection which has 
been made before us that no appeal lay is 
good or not. 

We dismiss the appeal with costs. One 
gold mohur is allowed for pleader’s fees. 


The 12th January 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Etxeoution-sale—Notice. 
Case No. 331 of 1878. 


Miscellaneous Appeal from an order passed 


by the Subordinate Judge of Tirhoot, 
dated the 2nd August 1873. 


Mussamut Rewut Koonwar and another 
(Judgment-debtors) Appellants, 


versus 


Omrao Bahadoor Singh and others 
(Decree-holders) Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellants. 


Baboo Romesh Chunder Mitter for 
Respondents. 


An obfection to the sufficiency of the notice of execu- 


tion should be taken at the earliest opportunity ; where 


the judgment-debtor knows of the process of execution, 
it is too late to raise the objection after the execution- 
sale has been effected. : 

Phear, J—Iv the first objection made in 
this case had been made in the proper time, 
it would have been important enough to 
deserve very serious consideration. 
is plain that whether or not the judgment- 
debtors were served personally with notice 


antecedent to the issuing of the process of 


execution, they knew well enough of the 
process of execution long before the sale 
took place, and before any of the steps pre- 
liminary to the sule were taken. It is much 
too late for them to wait until after the eale 
had been effected before they object to the 
sufficiency of the notice of execution, An 
objection of that kind should be taken, if at 
all, at the very earliest opportunity, 

And as to the other objections none of the 
arguments which have been put before us, or 
the materials upon which ,we have been 
asked to consider them, induce us to think 


But it 





that the Subordinate Judge was in error in 
regard to the conclusions at which he has 
arrived. Accordingly, we dismiss this 
appeal with costs. 

One gold mohur is allowed for pleader’s 
fees. 


— — -. 


The 18th January 1874. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


“ Representative in Interest" —Evidence—Act 
Iof 1872 s. 21. 


Case No. 652 of 1878. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
11th January 1873, reversing a decision 
of the Moonsiff of Bishenpore, dated the 
23rd March 1872. 


Unnopoorna Dassee (Plaintiff) Appellant, 


; versus 


Nufur Poddar (Defendant) Respondent. 
Baboo Rash Beharee Ghose for Appellant. 
Baboo Ashootosh Dhur for Respondent. 


The purchaser at a sale in execution of a decree was 
held to be “ representative in interest” of the judgment- 
debtor within the meaning of the Evidence Act I of 1872 
8, 21, 


Markby, J.—Tus question placed before 
us for our considerntion in specin} appeal is 
as follows :—The plaintiff claims the disputed 
property as purchaser from one Goburdhun ; 
the defendant claims og purchaser at a sale in 
execution of decree agninat Shib Prosnd, the 
brother of Goburdhun, The plaintiff relied 
in the first Court on a document containing 
an admission by Shib Prosad made before 
either sale that he and Goburdhun were then 


jointly in possession : and the District Judge 


seems to have considered that this admission 
as not evidence. It does not appear that 
Shib Prosad is dead. 

We think, however, that the evidence 
was admissible under the provisions of the 
Evidence Act. The only question can be 
whether the defendant is “representative in 
interest” of Shib Prosad within the meaning 
of Section 21, and we do not know of any 
construction which ceuld be put upon that 
somewhat vague expression which would 
exglude him. . 
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We think, therefore, that the document 
should have been taken into consideration for 
what it is worth, and as we cannot tell 
how far it would have influenced the mind of 
the District Judge we are compelled to set 
aside the decision of the Lower Appellate 
Court, and to direct that the appeal be 
re-heard. The costs of the remand will abide 
the result. 





The 13th January 1874. 


Present: 


The Hon’ble W. Markby and E, G. Birch, 
Judges. 


Attachment—Ezecution-sale— Auction- 
purchaser—Decree-holder's Rights. 


Case No. 278 of 1873. 


Miscellaneous Appeal from an order passed 


property of the judgment-debtor than that which was 
originally sold. 

Markby, A—Ix this case it appears that 
the judgmentcreditor had obtained a decreo 
for a sum of Rs. 148. Several properties of 
the judgment-debtor were attached, and the 
first of them was knocked down to a person 
who bid for it Rs, 154, and that being 
sufficient to satisfy the debt the sale pro- 
ceeded no further. The purchaser, however, 
failed to pay the purchase-money within the 
time prescribed, and consequently that sale 
was not completed. Subsequently, the 
decree-holder applied that this and other 
properties of the judgment-debtor whieh 
had been attached should be put up for sale, 
and in his petition he alleged that the 
purchaser at the first sale was in fact a mero 
creature of the judgment-debtor, and that 
he bid this sum only in order to prevent the 
sale of the property. The jadgment-debtor 
opposed this application on the ground that 
only the property which had previously been 
put up for sale could be re-sold. Tho 
Moonsiff ordered the sale to proceed, and 
also directed that the debtor should proceed 
agninst the former purchaser if the property 


by the Judge of East Burdwan, dated |-fetched n less price than at the former sale. 


the 17th May 1873, reversing a decision 
of the Moonsiff of Jehanabad, dated the 
Sth April 1873. 


Khiroda Moyes Dossee (Decree-holder) 
Appellant, 


DETSUS 


Golam Somdanee (Judgment-debtor) 
Respondent. 


Baboo Bipro Doss Mookerjee for Appellant. 
Moonshee Abdool Baree for Respondent. 


A decree-holder after attachment of several properties 


of his judgment-debtor, sold the first of them, and? 


finding the price snfficient to satisfy the debt proceeded 
no further. The purchaser failing to pay up, the decree- 
holder applied that this and other properties of the 
judgment-debtor should be put up for sale. This appli- 
cation though opposed was granted by the Moonsiff, 
who also directed the debtor, in the event of the property 
fetching a leas price than at the former gale, to realize 
the difference from the first pu chaser : 

Hep that as the defaulting purchaser was not before 
the Court, the Moonsiff's order as to him was rightly 
seas by the Judge in appeal. 

RLD that the jud: t-creditor was not debarred, 
in consequence of as emer’ place on the former sale, 
from proceedmg upon his decree against any Oper 


The Judge set aside that part of the order 
of the Moousiff which directed the debtor 
to realize the difference from the defaulting 
purchaser, and (the second sale having in the 
meantime taken place) directed the Moonsiff 
not to confirm the sale of any property other 
than the propo: ty originally sold. 

Now, so far as the judgment of the Judge 
set ngide that part of the Moousiff’s order 
which relates to the defaulting purchaser, 
we think he was right, because he is not 
before the Court, and we have really nothing 
whatever to do with the defaulting purchaser 
in this case. The question 18 entirely 
between the jadgment-debtor and the judg- 
ment-creditor, and the point which we have 
to decide is whether, in consequence of what 
took place on the former gale, the judgment- 
creditor is debarred from proceeding upon 
his decree against any other property of the 
judgment-debtor than that originally sold, 
The District Judge says that “ the law is 
explicit that the difference between the 
first and second sales is leviable from the 
defaulting purchaser.” So far the judgment 
of the District Judge is correct. Under 
Section 254 of the Civil Procedure Code, 
it is quite true that the difference between 
the first and second sales is leviable from 
the defaulting purchaser; but as we Lave 


already pointed out, this is a matter with 
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which we have nothing to do in this case. 
But the District Judge then goes on to say 
that the “ decision in VII Weekly Reporter, 
110, lays down that the debtbr is entitled 
to credit for the amount bid at the first 
sale.” It is on that point that the District 
Judge has mistaken the law. The law itself 
no where says what the District Judge there: 
states, and if that decision is looked af, it 
lays down nothing of that kind. In that 
particular case, no doubt, the fact was that 
the whole amount bid at the first sale was 
set off against the judgment-debtor, but that 
was only because the bidder at the first sale 
was found to have been in fact the judgment- 
creditor himself ; and that being the case, he 
was under the provisions of Section 254 
liable to make good the difference between 
the first and the second sales. Therefore it 
was almost a matter of course to set off 


-against his jadgment-debt the liability which 


he was under of making good the deficiency. 
If that decision be looked at, it will be seen 
that in that very same case the Judges 
distinctly pointed out that what is to be 
forfeited under Section 254 is not any right 
which the decree-holder may have under his 
decree, but only the deposit.which has been 
made by the defaulting purchaser. That 
clearly shows that the Judges there did not 
treat the mere default of the purchaser in 
completing the sale as in any way affecting 
the right of the decree-holder. It is possible 
that the District Judge has been misled by 
a statemert of the effect of “that decision 
contained in a work which although not a 
work of authority, is yet generally referred to, 
and is generally correct. ‘The effect of the 
decision in VIL Weekly Reporter is stated 
at page 302 of Macpherson’s Civil Procedure 
Code as the District Judge has here stated 
it But on a closer examination of that 
case it really appears that it has no benring 
whatever upou this question, The decree- 
holder here has a decree against the judg- 
ment-debtor which is still unsatisfied, and 
there is nothing in the law, or in that 
decision, which prevents him from proceeding 
as far as he likes, until that decree is satisfied, 
against the property of the judgment-debtor. 

The result is that the order of the Judge, 
in so far as it orders the Moonsiff not to 
confirm the sale of the properties other thau 
the properly originally sold, will be set aside, 
and the execution-proceedings will be brought 
to a termination according to law. 

The appellant is entitled to the costa of 
this appeal and of the Lower Appellate 
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The 18th January 1874. 


Present : 
The Hon’ble J. B. Phear, Judge. 


Morigage Bond—Money Decree— Execution, 
Case No. 838 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Tirhoot, dated the 29th January 1878, 
reversing a decision of the Moonsiff of 
Tajpore, dated the 9th Augusé 1872. 


Soobuns Singh and another (Defendants) 
Appellants, 


Versys 


Ishur Dutt Misser (Plaintiff) Respondent. 


` 


Moonshee Mahomed Yusoof for Appellants, 


Baboo Mohesh Chunder Chowdhry 
for Respondent. 


In a suit to recover money secured by a mortgage 
bond, a decree which simply directs the defendant to 
pay the plaintiff so much money cannot rightly be treated 
as a decree for the sale of the mortgaged property : and 
where the property has passed out of the hands of the 
defendant by a bond fide conveyance for value received, 
a decree cannot be obtained binding the property without 
making the new holder a party to the suit, or showing 
that he had taken with notice of the claim and that the 
yendor had bound himself not to alienate. 


Ir appears to me impossible to uphold the 
judgment of the Lower Appellate Court. 

The plaintiff obtained in 1864 a bond from 
the 2nd defendant, by which certain property 
was pledged to secure the re-payment of the 
money lent. In May 1866, he sued the 
Qnd defendant upon the footing of this 
bond, aud obtained adecree which appears 


' to be a decree for money only. Then taking 


out execution of this decree as if it were a 


money decree, he caused the property which 
Ns the subject of suit to be attached aud sold, 


and he himself bought it at the sale. On 
going to take possession of the property in 
virtue of the sale thus made to himself, he 
found the defendant No. 1 in possession of the 
larger portion of the property, and he now 
brings the present suit not only against the 
defendant No. 1, but also against the defend- 
ant No. 2, tbat is, his judgment-debtor in 
the first suit, in order to obtain possession of 


„thig property upon the footing of the title 
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which he obtained by purchase on the Ist 
April 1867. We must therefore in this suit 
rely upon the certificate of sale which he 
obtained at that sale. . 

According to that certificate, he is only 
entitled to the rights and interests of the 
judgment-debtor in this property, that is, 
the rights and interests of the judgment- 
debtor as they existed at the time of that 
sale. The third issue which was framed in 
thefirst Court was— What was the amount 
“of right and share of the judgment-debtor 
“at the time of the auction-sale, when 
“plaintiff became purchaser of the same ?” 
And this seems to be the cardinal issue upon 
which the plaintiff’s right to succeed in this 
suit turns. 

The Lower Appellate Court has apparently 
misapprehended the case in one or two 
particulars. The defendant No. 1, who is 
resisting the plaintiff's claim to obtain pos- 
session of this property, himself sets up a 
title to the property by virtue of a sale to 
himself which he says the defendant No. 2 
had made of the 15th July 1865, that is, 
before the present plaintiff had obtained any 
decree at all upon the bond against the 
defendant No.2. Itis admitted before me 
that there isno question as to the date of 
this sale, yet throughout his judgment the 
Judge of the Lower Appellate Court speaks 
of the defendant No. 1’s document of title 
as being dated 24th May 1867. The kobalah 
itself is on the record and bedrs the date on 
the face of it; and it seems to be pretty 
clear that the Judge could hardly have 
looked at it: he appears to have been 
content to take the statement of the prin- 
cipal facts from the first part of the Moon- 
siff’s judgment, and to have misapprehonded 
one passage of that judgment. The Moon- 
sift says :— This is a suit for adjudication 
“ of right, recovery of possession, and registra- 
“ tion of name in the Collector’s rent-roll, in 
“respect of 2 gundahs 3 cowries out of 10 
“gundahs 8 cowries 1 dhan 10 krants of | debtor by a bond fide act of conveyance for 
Mouzah Daleya Asadhur, Pergunnah Surea, value, as is alleged by the defendant was the 
“by cancelment of a kobalah executed by# case here, then the plaintiff could not obtain 
“u defendant No. 2 to defendant No. 1, based | a valid decree binding that property without 
“on a sale certificate dated the 24th May | making the new holder a party to the suit ; 
“1867.” unless he at the same time show that that 

The Judge has evidently, as it seems, read purchaser took the property with actual 
this passage as if it said that the conveyance notice of the plaintiff's claim upon it, and of 
by the defendant No. 2 to defendant No. 1 | the fact, if it be so, that the vendor had 
was dated the 24th May 1867. Whereas; bound himself not to alienate to avy one. 
the fact is that it stqtes the basis of the | If anything of thatekind appeared, and was 
plaintiff's suit to be the certificate of sale made out to the satisfaction of the Court, 
which he obtained on the 24th May 1867. then doubtless the plaintiff might in the case 

fs Ihave already said, the principal od | supppsed be heard to say that he had done 


indeed almost the sole issue which has to be 
tried in the present suit is the issue 
whether or e the defendant No. 2 waus 
entitled to thé property which the plaintiff is 
now seeking to recover from defendant No, | 
at the date when he, the plaintiff, purchased 
at the auction-sale procured by him 10 be 
made in execution of lis own decree, The 
Judge has, indeed, giren reasons by which 
he seems to have satisfied himself that the 
decree of May 1866 was in truth n decree 
for the sale of the mottgaged prop rty, and 
not merely a personn] decree for the pnymont 
of money, and go has avoided the question, 
And he hos referred to the cnse in “4 
Weekly Reporter, page 82, as an nuthority 
for this opinion, 

Tu that case, the plaintiff had sought for 
the realization of n bond by which a sum of 
money wis charged upon the bond which 
was the subject of suit, And a decree was 
given in general terms in these words,— 
“The plaintiffs claim be decreed.” Thi- 
Court, when called upon to interpret that 
decree, held that it must be reasonably 
understood to amount to a decree that the 
property should be sold for the realization of 
the debt secured thereunder according to tho 
terms of the plaintiff’s claim. 

Now, in the present case, there appeants to 
be nothing parallel to this. The plaintiff does 
not in his plaint ask to have the property 
sold, or to have the money realized out of the 
property. He merely asks to recover the 
money secured by the mortgage bond. And 
then, again, the decree is not in the general 
form, let the plaintiff's claim be decreed, but 
it is, as it ought to be, specific, and simply 
directs the defendant to pay the plaintiff so 
much money. It seems to me that the decree 
in this form, and of this specific character, 
cannot rightly be treated as a decree for the 
sale of the property. And even tnking it to 
be such a decree, if the property had already 
passed out of the hands of the judgment- 
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all he needed to do when he made his judg- 
ment-debtor defendant, | A 

But this case is altogether different. The 
decree of May 1866, ns I undérstand it, is 
not a decree agninst the property at all ; and 
the certificate of May 1867 only purports to 
pass to the plaintiff the right, title, and 
interest of the defendant No, 2 as it existed at 
the time when the certificate was given. 
The extent of that interest depends entirely 
upon the validity of the kobalah which the 
defendant No. 1 sets up as the conveyance of 
this property from the defendant No. 2 to 
him in July 1865. If that was not a renl 
conveyance in this sense that nothing passed 
or was intended to pass from defendant No. 
2 to defendant No. 1, then the whole of the 
property notwithstanding this transaction 
remained the property of the defendant No. 
2 in April 1867 just ns it wns before. nnd 
therefore the present plaintiff then obtained 
it from him by force of his certificate of sale. 
If, however, that was a good and valid con- 
veyance as between the defeudant No. 2 and 
the defendant No. 1, then the defendant No. 
2 in April 1867 had no longer any grenter 
right or interest in the property than the one 
anna share in respect of Which alone the 
Moonsiff thought the plaintiff was entitled to 
a decree; and this limited decree, it should 
be remarked, ought not to have heen directed 
to defendant No. 1 ; and against the defend- 
ant No. 2 the plaintiff had no right to pro- 
ceed by original suit, because he was able as 
against him to obtain possession of the pro- 
perty in the execution-proceedings of the 
firstsuit. The Judge has, no doubt, expressed 
the opinion that it is imposstble to consider 
the kobalah of the defendant No. 1 genuine ; 
but he goes on to give his reasons for this 
opinion; and they certainly appear to me, 
with great deference for his opinion, to have 
no real force: And therefore I must treat 
this matter as really not having been dealt 
with by the Lower Appellate Court. Accord- 
ingly, Jam of opinion that the decision of 
the Lower Appellate Court must be reversed, 
and the case seut back to that Court for trial 
of the third issue framed in the first Court, 
And in the trial of that issue, the -principal 
matter to be considered will be whether or 
not the kobalah set up by the defendant No. 
1 was in fact a bona fide transaction between 
him and the defendant No. 2, and had the 
effect at the time when it was made of passing 
to defendant No. 1 the intdrests of the defend- 
ant No. 2 to the extent expressed in the 
kobalah. , 

Costs of this appeal must abide the event, 


The 18th January 1874.° 


Present: 
The Hon’ble J. B. Phear, Judge. 


Partition— Inconvenience—Righta of. Way. 
Case No. 578 of 1873. 


Special Appeal from a decision passed by 
the 
Sarun, dated the 14th December 1872, 
affirming a decision of the Sudder 
Dloonsiff of that district, dated the 12th 
June 1871. ; 

Ram Pershad Narain Tewaree (Plaintiff) 
Appellant, 


versus 


The Court of Wards on behalf of Nurendro 
Pershnd Tewaree and others (Defendants) 
Respondents, 


Moonshee Mahomed Yusoof for Appellant, 


Baboos Unnoda Pershad Ranerjee, Deben- 
dro Narain Bose, and Aubinash-Chunder 
Banerjee for Respondents. 

Where one of several joint owners desires to havea 
division of a compound hitherto held in common, mera 
inconvenience to the others is not a sufficient obstacle to 
such division. ` 

The fact of the public or other persons having 
acquired rights of way over the property sought to be 
divided, is not a reason in law against suoh division, as 
those rights remain notwithstanding the division, 


In this case the defendant admits that 
the property which is the subject of the suit 
is ijmalee property, and that the plaintiff has 
a share in it, although he says that that 
share is not so large as the plaiutiff himself 
asserts it to be. 

„If the plaintiff has a share in the property, 
then he is entitled in this suit to have that 
share declared, and a partition according to 
the declaration effected. 

The rensons given by the Lower Appellate 
Court for not allowing the plaintiff to have a 
partition, are not valid ih law. It may be 
“inconvenient, no doubt, to the other joint 
owners to have the compound, which was 
hitherto used jointly or held in common by 
them all, divided ; but mere inconvenience is 
not of itself a sufficient obstacle to prevent 
the plaintif from having a division to the 
extent of his share, if he chooses to require 
it. 

Again, the reason, given by the Moonsiff 
for refusing the plaintiff's suit is not well- 
founded in Jaw. If the public, or persons 


otr than the plaintiff and his co-sharers, 
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have ucquired rights of way, over the pro- 
perty which is sought to be divided, those 
rights. will remain notwithstanding tho 
division of the land between the sharers. 
The mere existence of those rights does not 
constitute a reason why the plaintiff should 
uot have a division. : i 
. The decree of the Lower Appellate Court 
must therefore be reversed, aud the case sent 
hack to be determined upon ita merits, 

The plaintiff must have his costs of this 


appeal, , i 


The 13th January 1874. 


Present: 


‘The Hou’ble J. B. Phear, Judge. 
Tenancy— Right to Rert. 
Cuse No. 970 of 1873. 


Special Appeal from a decision passed by 

the Officiating Judge of Bhaugulpore, 
` dated the 30th January 1873, reve: sing 
‘a decision: of the Moonsiff of Monghyr, 
' dated the 29th June 1872. 


Bhyro Singh (Defendunt) Appellant, 


s 


©. ` DETSuUS 


Rajah Leelanund Singh Bahadoor 
. 2. a (Plamiff) Respondent, 


Baboo Boodh Sen Singh for Appellant. 
Moonshee Mahomed Yusoof for Respondent. 


A party who has been in podeession by receiving from 
the occupant ryot the entire rent payable in respect of 
the ‘land, or by virtue‘of any acknowledgment from 
Tum that he was occupying the land as the said party's 
tenant at a definite rent, has a right to claim rent from 
the rvot as his personal tenant apurt from any title to 
the property. 

_ I rHink ‘this case must go back to the 
Judge for reconsideration. `’ ; 

The mitter of suit between the parties 
is by no means complionted. The plaintiff 
sues to recover from the first named defendant. 
the sum of Rs. 11-162 ns arrears of tent 
and fnterest thereon for the years 1277, 1278, 
and 1279, ın respect of certain land of which 
he says‘le is entitled to 16 annag, that 
ig, the entirety. ' 

Certain other persons claiming to be 
co-shareholders, or adverse owners of the 
property, have been made defendants by the 
Court, and are called intervenors, 

- Now; the claim of the plaintiff to recover 
reut from the ryot whom he sues, must stand 
upon one or other of the two g'oungs, 


namely, either the ryof by payment of 10nt 

ou previous occasions or otherwise lhas 

admitied himJelf to be bound to puy rent to 

the plaintiff ‘personally; or the plaintiff 

must show that he hus come by purchase or 

some sufficient. mode of transfer into the 

place of those persons who had previously » 
the right to receive and be paid'the rent by 

the defendant ryot. 

According „to, the judgment of. the Lower 
Appellate Court, the plaintiff has failed to 
establish the second of these two grounds, 
because the Julge expressly. says that the 
plaintiff bas purchased the rights and interests 


of the preyious proprietors, all except ot, ° 


namely, ‘Juddoo Singh. Consequently, 
‘Juddoo Singh being excepted. the plaintifl is 
not in the position of those who were before 
his pmchase entitled to claim the 16 anins 
reut which he now seeks to recover from the 


| ryot-defendant, and he does not profess to 


make gut that he represents any one entitled 
to collect separately ony, fraction of that 
entire rent. If then he is not entitled 
to recover rent upon that ground, is he 
entitled to recover rent which he seeks 
upon the first gigund ? With regard to that, 
the Judge, after mentioning ceitain previous 
litigations, says :—“ These cases-all show that 
the plaintiff was in possession of this whole. 
16 annas from the time of his purchase.” 
I am disposed to think that the word posses- 
sion has been here used somewhat unndvised- 
ly. It isa word which bears very different 
meanings under different states of facts. 
The question which the Judge had to direct 
his attention to and to determine, was 
whether the plaintiff had in fact been in 
possession of the land occupied by the 
defendant-ryot by having received from him 
the entire reut payable by him in respect of 
this Jand or any portion of it, or by virtue of 
any acknowledgment from him that he was 
occupying the laud as plaintiff's tenant at a 
definite rent. If he had, then quite apart 
from his title to the propeity on which he 
relies, he would have a right to claim payment 
of rent from this ryot on the footing of his 
being his own (so to speak ) personal tenant. 
It seems to me, then, that the decree of 
the Lower Appellate Court cannot be upheld 
upon the finding which seems to be expressod 
in the fuce of the judgment. But inasmuch 
as it appears that there is some evidence 
tending, both ways with regard to the right 
of the plaintiff to recover rent from the ryot- 
defendant as his tevant, and the Judge has 
not in express terms come to a finding upon 
that point, I think the case must go buck for 
6 22 
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that purpose. The decree of the Lower 
Appellate Court must be reversed, and the 
case remanded for re-trial upod the question 
whether or not the ryot-defendtnt is bound 
to pay tothe plaintiff the amount of rent 
which the plaintiff cluims or auy portion 
of it. 
Costs will abide the event. 


.° The 14th January 1874. 


Present : 


The Howble J. B. Phenr and G. G, Morris, 
Judges. 


a 


Cause of Action—Damages, 
Case No. 28 of 18738. 


Regular Appeal from a decision passed by 
the Judge of Gya, dated the 4th Novem- 
ber 1872.. 


Syud Mahomed Aboo (Plaintiff) 
Appellant, ` 


versus 


Lalla Bissessur Dyal and others (Defeadants) 
Respondents. 


Hr. C. Gregory for Appellant. 


Baboos Romesh Chunder Alitter, Bhyrub 
Chunder Banerjee, Nil Madhub Sen, and 
Boodh Sen Singh for Respondents. 

A suit will not he for damages apart from the cause 
of action out of which the damages arise. 

Phear, J.—Ir seems to us unnecessary to 
go into the grounds upon which this appeal is 
based, because we think that the objection, 
which has been made by the lenined Counsel 
for the respondents, is a good objection,— 
namely, that the plaint on the face of it 
shows that the plaintiff has no right of suit. 
He comes here to recover very heavy pecu- 
niary damages which he says have been 
caused to him by the wrongful conduct of the 
defendants, But at the same time he says 
that he has already ona previous occasion 
brought a suit against these very defendants 
based upon the same wrongful conduct, and 
has obtained a decree of the local Courts, 
affirmed by this Court, to the effect that that 
conduct is wrongful. So that in fact, accord- 
ing to the terms of the plaint, this is a suit 
brought upon the footing of the decree in 
the former suit to recover the damages which 
he might have got if he bad asked for them 
in that suit. EOE 

We think thot a suit of this kind will not 
lie: a suit will not lie for damages apart, so 
to speak, from the cause of action out of 
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which those damnges arise, There isnothing, 
moteover, in the plaint to connect the plaint- 
iffs with the alleged loss as it is said to have 
occurred. The plaintiffs are stated to be the 
owners of the villages, and the loss is said 
to have been in the shape of damaged and 
deficient crops, &e.: this would be damnge 
and loss to the cultivators, not necessarily to 
the zemindars whose loss, if any, would have 
been in the shape of deficient receipt of ren's 
and profits; but there is no allegation that 
the plaintiffs could not and did not recover 
the full amount of rents and profits due to 
them for the time covered by the plaint, 
The plaintiffs as zemindars simply sue to 
recover Rs. 29,000 fiom the defendants, on 
the ground that their ryots, by reason of the 
defendants’ wrongful conduct, have suffered 
damage in their crops to that amount. In 
truth, the plaint is as vague end bnd as well 
can be and never ought to have been admitted, 
We aie, therefore, of opinion that this suit 
ought to be dismissed with costs. 

We think that the respondents, who 
appeared separately, must bave separase 
costs, and we will tuke time to consider what 
the ren! amount should be. 


The 15th January 1874. 


Present: 
The Hon'ble C. Pontifex and E. G. Birch, 
i Judges. 
Act X of 1859 ss. 24 & 33—Agency—Limit- 
ation. 


Case No. 760 of 1873. 


Special Appeal from a decision passed 
by the Judicial Commissioner of Chota 
Nagpore, dated the 7th January 1873, 
reversing a decision of the Assistant 
Commissioner of Maunbhoom, dated the 
29th June 1872. 


Rajah Nil Monee Singh Deo Bahadoor 
(Plaintiff) Appellant, 


versus 


~ Ram Golam Bundopadhya (Defendant) 
Respondent. 


Mr. R. T. Allan aud Baboos Bhowanee 
Churn Dutt und Oopendro Chunder 
Bose for Appellant. 


Baboo Gireeja Sunker Mojoomdar for 
Respondent. 


A suit against an agente under Act X of 1859 s. 24, 
was resisted on the ground that defendant’s employ- 
ment as tebaildar had terminated by plumtiff having 
en@loyed him as a mooushee, and defendant relied for 


1874.] Civil 


THE WEEKLY REPORTER. 


Rulings. 155 


a 











proof on the fact of his subsequent reappointment as 
tepsildar. The Lower Appellate Court construed s, 88 
as applicable to the case: 

Heip that this was not a correct interpretation of 
the Section, and that so long as defendant continued to be 
gmpleyed in plaintiff's service, his agency had not 

mmated. 


Pontifex, J—In this case, the plaintiff, a 
zemindar, sued an agent of his, who had been 
acting as his tehsildar in certain villages under 
Section 24 of Act X of 1859, The defend- 
not had been dismissed from the plaintiff's 
service within ‘one year of the suit being 
brought, The defendant had acted as teh- 
+ildar for the years 1274, 1275, and 1276. 


‘The suit was resisted on the ground that the | 


defendant’s employment as tehsildar in 1274 
nnd 1275 had been terminnted by the plaint- 
if having employed him as a moonshee to 
look afte: certain suits. In 1276 the plaint- 
if reappointed the defendant to act as 
tehsildar over the villages over which he had 
had control in 1274 and 1276, and certain 
other villages. The defendant hns relied on 
this reappointment in the year 1276 as 
thowing that his frst employment as tehsil- 
dar had terminated when he was employed to 
act as moonshee. j 

The Lower Appellate Court has construed 
Section 83 of Act X of 1859. and applied it 
to this case as if the agency of the defendant 
had absolutely terminnted when be was 
employed by the plaintiff as moonshee. We 
do not think this is n correct inte: pretation of 
the Section. We think that so long as the 
defendant continued to be employed in the 
plaintiffs service, it cannot be said that the 
ngency had terminated. We thivk that, 
during the whole of the years 1274, 1275, 
nod 1276, the defendant never censed to be 
the agent of the plaintiff, continning in lus 
employ and enjoying his confidence, and we 
cannot hold that the temporary employment 
ag moonshee was a determination of the 
defendaut’s previous employment as tehsildar. 
Under these cit cumstances we are of opinion 
that the zemindar is entitled to recover for 
the period ullowed vy the firat Court. 

The judgment of the Lower Appellate 
Court on the point of limitation will therefore” 
be set aside; but ns the respondent desires 
that the Lower Appellate Court should try 
what amount cif any) is due for the years 
1274 nnd 1275, the case will be referred to 


_ the Lower Appellate Court to consider the 


evidence as regards those years. If anything 
is found due the defendant will pay the whole 
costs, and if nothing is fpund due the question 
of costs will be in the discretion of the 


Court. 


The 16th January 1874. 


’ Present: 
i 
The Hon’ble W. Ainslie, Judge. 


Wills— Obligations of Donee or Legatee. 


Case No. 728 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, 
dated the 5th December 1872, reversing ao 
decision of the Moonsiff of Budeakhally, 
dated the 25th February 1872. 


Ram Oottum Chowdhry (Defendant) 
Appellant, 


versus 


Oomesh Chunder Chatterjee and another 
(Plaintiffs) Respondents. 


Baboo Kalee Mohun Doss for Appellant, 
Baboo Gopal Lall Mitter for Respondents. 


Parties in possession under s will, ie, a voluntary 
transfer without any consideration except that of family 
affection, are not thereby bound to pay the debts of thc 
former holder, whether the donee’s possession began a! 
the date of the instrament called a will, or after tho 
death of the testator. 


Tue plaintiffs in this suit seek for r 
declaration of their title under a wil 
executed by one Kashee Nath Roy on the 
7th Pous 1263, 

The defendant is a purchaser of the rights 
and interests of Kashee Natii Roy at a sale 
in execution held on the 22nd June 1870, 
14 yenré after the date of the alleged will, 
in a suit aguinst some third party as repre- 
senting the estate, in which suit the present 
plaintiffs appear to have been no party. The 
genuineness of the will has been affirmed by 
the Lower Appellate Court, and it is alse 
found that the plaintiffs were in uninterruptec: 
possession of the land. l 

The firat point tuken in special appeal is tha: 
the plaintiffs hivi.g held under a voluntuty 
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transfer, and there being no consideration for |, 


the will except that of family affection, they 
are bound to pay,-the debts dpe from the 
former holder of the property. * In support 
of this the learned pleader for the special 
appellant cited a passage from Story on Juris- 
predence. The ouly remark that I think 
necessary to ninke as to that authority is that 
Mr. Justice Story, after setting out whut was 
the accepted law in England, distinctly states 
that if it has any good ground at all, it is 
„based npon cet tnin gtatutes, and that probably 
in consequence of the gicat number of titles 
‘affected by judiciul decisions it has become 
e ‘necessary to maintain the rule, but he goes on 
to express doubt whether in reality there is 
vay sound foundation for it. The statutes da 
not, and the doubts do, apply to India, and it 
seems to me therefore that this authoriy is 
iathfer ngaingt than for the contention of the 
special appellant. 

The next yround taken in special appeal 
is that the kubooleut has been imi roperly 
received in evidence, although it is unregis- 
tered. Now the Lower Appellate Court 
properly poivts out that, under, the Registra- 
tion Act of 1864, a kubooleut did not require 
registration. This has been distinctly laid 
down by a decision of this Court, and as far 
ns I ‘im aware its correctness has never been 
disputed, 

There is. then another objection that a 
‘certain petition of 1277 has been improperly 
received in evidence. I do not think it 
“necessary to call upon the respondent to slow 
whether it was so or not, for assuming thatit 
‘was 80, and striking it off altogether, ıt seems 
to me clear that the removal of this one 
piece of evidence would have had no effect 
on the mind of the Subordinate Judge. 

It is also snid that the Lower Appellate 
„Court -has not, sufficiently dealt with the 
‘objections taken by the first Court to the 
wenuineness of the will, or considered the 
queation of possession. It seems to me that 
there is no ground whatever for this con- 
tention. The-Lower Appellate Court has 
expressed its opinion ou the oral evidence, 
and I cannot see how the possession of the 
‘plaintiff, whether it commenced in 1268 at 
the date of the in-trument called the will 
„or after the death of Kashee Nath, can 
affect his right in the presentsuit. Whether 


he obtained possession in the lifetime of 


,Kashee Nath and his title was affirmed by 
“the will, or whether the document is to be 
taken as a deed of gift, fs wholly immaterial. 
The anecinl appeal will ba dismssed with 
‘Cust. 
(J 





The 16th January 1874. 


Present: 


The Hon'ble J. B. Phear, Judge. 


Ezecution-Sale—Sale Certificate— Possession— 
Right of Suit. 


Case No. 867 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 15th January 1873, affirming 
a decision of the Moonsiff of Jumat, 
dated the 30th July 1872. 


Mussamut Boodhun (Plaintiff) Appellant, 


versus 


Boodhun Singh aud otbers (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondents. 


In seeking execution of a decree against K and D 


passed upon a debt due by D's father, the judgment- 
creditor usked to have it realized out of the assets of the 
father which had come into the handa of the defendants. 
An execuuon-sale was held, and, according to the word- 
ing of the certificate granted, only the rights and 
interests of K appear to have been ekpre passed, 
though the price seemed to answer to the fall value of tho 
assets. 
possession of the whole of the property wıthout com- 
pant on the paitof D. Many yems after her death, 


ter purchase, the judgment-creditor took 


er heirs sold a share of the property to plaintiffs, who 
sued for possession thereof. The suit was rejected by 
the Lower Courts. , 3 

The High Court, in special appeal, declined to interfere, 


holding that the plaintiffs obtained no immediate right 


to the property by the conveyance from D's heirs. 
Quaere.—Could thé plaintiffs set up a night of suit? 


I taig I ought not to interfere in 
this cuse with the decree of the Lower 
Appellate Court. Both the Courts below 
have, upon consideration of the execution 
proceedings in the former suit, come to the 
conclusion that the decree passed against 
Moteo Khamun and Mussamut Doorgahun in 
that suit was a decree upon a debt due by 
the father of the 2nd defendant and liable to 
be satisfied out of the assets of the father 
which had come to the hands of defendants. 

The judgment-creditor, in seeking execution 
of this decree, in terms asked to have it 
realized out of the assets of the father 
which had come tothe hands of the defend- 
ants. It is true that when the sale was had 
and the certificate granted, according to the 
wording of the certifidate only the rights 
ayd interesis of the widuw, Movee Khumuy, 
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‘nppear to have been expressly passed; but 
the price appears at the same time to have 
‘been ample price in the judgment of both 
the Courts to answer to the full value of 
the assets. And then we have it that the 
judgment-creditor, after the purchase, took 
possession of the whole of the property as if 
'it had all been sold to him, and was allowed 
to retain possession of the whole property 
without the slightest complaint on the part 
‘of Mussamut Doorgahun during the rest of 
her life. On this state of facts, I think the 
Courts were justified in coming to the con- 
‘clusion that the father’s property had, not- 
withstanding the terms of the certificate, in 
fact been sold, as it might rightly have been 
sold. Mussamut Doorgnhun had full know- 
ledge of all that was done, and she allowed 
the judgment-creditor to take possession and 
to retain possession of this property. It is 
only many years after her death that the 
persons claiming to be her heirs in respect of 
this property sell a share of it to the present 
plaintiffs, and upon the footing of that con- 
veyance the present suit is brought. I do 
not think that I ought on special appeal, even 
for the rensons alone which I have just nów 
given, to interfere with the judgment passed 
by the Lower Courts. 

But in this case there comes for considera- 
tion a farther point of very great impor tance 
indeed, namely, whether the plaintiffs obtained 
by the conveyance from the heirs of Mussumut 
Doorgahun, under the circumstances which I 
have mentioned, any immediate right to the 
‘property which they now seek to recover 
oossession of. According to the spirit of the 
Inte decisions of the Privy Council, which 
we had occasion to consider and act upon a 
few days ago, I should, I think, if it were 
necessary to decide the question, be obliged 
to hold that no right of property did actually 
pass to the plaintiffs hy that conveyance. 
Whether a right of suit, such as that which 
the Privy Couucil there dealt with against 
the plaintiff’s vendor, might not be set up in 
the present suit, it is not necessary, I think, 
‘for me to determine, because there has beer 
no pretence in the case put before the Lower 
‘Courts of making out a primary claim 
against the vendors of the plaintiffs, avd then 
through those vendors to the property in the 
‘hands of the principal defendant. The suit 
lias been placed entirely upon the single 
ground of the right of the plaintiffs to recover 
from the principal defendants immediate 
possession ‘of the property for which -they 
‘suc. Nothing eleo has been tried. ‘ 

' -I therefore dismiss the appeal with coms. 
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t Present : 
The How ble W.jAinslie, Judge. 
Act VIII (B.C) of 1869 s. 18 ch-1— 


“ Places Adjacent” — Construction—Enhance- 
ment of Rent—WNotice. ; 


Case No. 616 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Tipperah, dated 
the 9th December 1872, affirming a deci- 
sion of the Additional Moonsif of 
Panchpookhoriah, dated the lst Septem- 
ber 1871. 


Shaikh Dena Gazee (Defendant) Appellant, 
versus 


Baboo Mohinee Mohun Doss (Plaintiff) 
Respondent. ` 


Baboo Huree Mohun Chuckherbutty for 
Appellant, 


Baboos Romesh Chunder Mitter, Kalec 
Mohun Doss, and Lali Mohun Doss fvi 
Respondent. 


The words “places adjacent” in Act VIH (BC., 
of 1869 s. 18 cl. 1 cannot be restricted to lands 1 
contact with that to which the rent suit relates. Thi 
general rule may be stated to be that the plamtiff is not. 
on the one hand, restricted to a comparison with land » 
immediately contiguous, aud must not, on the other, 
pick and choose particular places ; but should conside 
the rates prevailing in all the neighbouring places which: 
are similarly circumstanced. 

The enhancement need not be to some rate which. 
actually paid. Where different ryots holding similar 
lands with similar advantages in places adjacent pas 
at different but higher rates for lands of the sani> 
description and quality, and the only question is th> 
extent to which defendant is liable to enhancement, th: 
Clause must not be so constiued as to deprive a zemind. 
of his fair'rent; but the Court should be guided by 1 
consideration of what is “far and equitable,” ns pre 
vided by s. 5, subject to the limitations presoribel 11 
s. 17, Ifa generally prevailing rate cannot be foun, 
the currency of the different rates being 80 nearly hs t 
as to make it impoasible to say which is the prevailin ¢ 
rate, the Court is not in error in taking an average, . 

The first fact to be established in a suit for arrears «1 
rent at an enhanced rate is due service of notice, and f 
that is disputed, a finding ought to be recorded before 
the Court goes Into the merits, 


Tms was a suit for arrears of rent tt 
enhanced rates after notice. 

The Judge, concurring with the first Cour’, 
has found that the plaintiff is entitled to 
enhance to a certain extent, though not to 
the full extent claimed. 

The defendant has preferred this speci il 
appeal on six grounds :— 

The first ig, that the Courts below haro 
compared the rents ‘of defeuduut’s lunds with 
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those of lands vot adjacent within the mean- | population is denser, ond cultivation more 


ing of Clause 1 Section 18 Act VIII 


extended, it can hardly be that the distanco, 


(B.C.) of 1869. Appellant céntends that} if considernble, will not operate to produce 


“adjacent” implies contact, te, that the 
Jands with which the comparison is to be 
made must be, nt least, in some one point 
conterminous. No authority has been shown 
for this constriction, Cogéra, the case in V 
Weekly Reporter, Act X Rulings, page 70. 
The words of the Clause ure in “places 
adjacent,” not iu adjacent lands, It was there 
heid that there was no restriction as to the 
rates of the perguunah or rates of the 
village, and that the Court must look to the 
rafes prevniling in the places adjacent. 

There is also a case in I North-Western 
Provinces Reports, Revenue Cases, page 64, 
directly on the point. In this case the 
Lower Appellate Court held the view now 
put forward by appellant. The High Court 
overruled the decision, and allowed the com- 
parison to extend to landa even three or five 
miles distant. It is not necessary to enquire 
under what circumstances so wide a circle was 
taken. The decision at nuy rate determines 
that the appellant’s construction is not main- 
tainnble. The words of the Clause are also 
agninst ‘the appellant. If so testricied an 
operation was to be given, they would have 
been ndjacent lands, not adjacent places. 

It is impossible to lay down any definite 
rule. In erch case the Courts must deter- 
mine os a fact whether the lands with which 
the plaintiff seeks to compare the defend- 
anvs lands are adjacent within the menumg 
of the Act. Wheie, from natural causes, the 
cultivation is scattered, the circle will he 
wide. Where the whole of the surrounding 
lands are under cultivation, the circle will be 
narrowed. The genernl rule may, I con- 
ceive, be stated to be that the plaintiff is 
not, on the one hand, restricted to a com- 
parison with lands immedintely contiguous, 
and must not, on the other, pick and choose 
particular places with which to institute a 
compatison, but that the Court should con- 
gider the rates prevailing in all the neigh- 
bonring places which are similarly citcum- 
stanced. Distince from the landa of the 
defendant is not per se a reason for refusing 
to notice the rates prevailing in a particular 
place, provided that the distance does not 
involve a substantial change of circumstances, 
guch as greater facilities for disposing of the 
produce by proximity to a market, a road, or 
a river. 

In sparsely cultivated ands the distances 
may bo considerable without,involving any 


unfuiiness in the comparison. When the 
: e 


„a material difference in the value of the 
Jands of any two villages, and in such enses 
the area of comparison will be limited. 
What distance may in any given case be 
tuken as excluding particular lands from 
comparison must be determined by the Court 
from the facts disclosed by the evidence m 
that case. Taking this view of the law and 
applying ıt to this case, I find that the Moon- 
silf has compared the lands of the defendant 
with the lands in villages situated on the 
borders of the same bheel, and similarly 
circumstauced in every respect with the 
village in which dofendant’s lands lie, nnd not 
so far off from it ns to make the distance s 
material cause of unfairness iu the com- 
parison. 

The second ground of appeal is that it has 
not been properly found on the evidence that 
the Innds with which the comparison hag 
been instituted are of similnr description to 
defendnnt’s land, and with similar advantages. 
It is said that the defendant’s lands, those at 
lenst which are described as lall lands, are 
within the Bordas bheel, whereas the lands 
of the villages with which they have been 
compared are not withio the bheel, and that 
the whole of Boidas, bheel belongs to 
Moradnuggur within which the defendant’s 
lands le. Whether this bheel in its entirety 
is included within the boundaries of Morad- 
nuggur need fot be considered. It is quite 
clear fiom the Moousiff’s judgment that he 
compared what are termed the lall lands of 
the defendans with the lail lands of other 
villages, and the bheetee lands of the defend- 
ant with the bheetee lands of the other 
villages. The oral evidence appears to have 
been very conflicting, but the Moonsiff him- 
self inspected the Jands and wus guided by 
what he himself saw in judging of the value 
of the evidence, It cannot be said that he 
was wrong to test the evidence in this way, or 
that the Lower Appellate Court was wrong 
a accepting hia recorded observations as 

vidence in the case. 

In the third place, it is contended that the 
Courts were wrong in allowing enhancement 
at a rate which is not the rate actually paid 
in any of the villages with which the com- 
parison was made, but au average rate calcu- 
lated by the Court ; that the Courts are bound 
to find some rate actually prevailing ;‘and that 
if they cannot declere any one particular 
Tate to be that paid by a majority of the 
ryge in the neighbourhood, the pluinifi’s 
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suit ought to be dismissed. Three cases 
were cited in support of this contention. 
The first is in Hay’s Reports for 1863 at 
page 427. That case has no bearing on the 
present suit. In that case, it was found that 
the rates paid by the surrounding ryots were 
the same as the rates paid by the defendant, 
and consequently n claim to enhance on a 
notice framed under the 1st Clause of Section 
17 Act X of 1859 could not be maintained. 
The plaintiff sought to prove that the rates 
paid were too low all round, but though this 
might have given good ground for a notice 
ùnder the 2nd Clause of that Section, it 
clearly could not be considered in a suit 
based as that was on a notice framed under 
Clause 1. ` 
The next case is to be found in I Weekly 
Reporter, page 58. This was a suit to 
enhance the rents of a ryotee holding of 
1,269 beegahs. The first Court rejected the 
Specific rates reported by an Ameen deputed 
to hold a local enquiry, and took an average 
of rates from the evidence of witnesses, and 
apparently applied this average to the whole 
1,269 beegahs without reference to the 
differences in the qualities of land which 
must almost of necessity have existed in 


. such a large block. The Lower Appellate 


Court, “in place of the average rate impro- 
perly awarded by the first Court, fixed certain 
rates.” How those rates were determined 
the judgment does not disclose. Other 
material points had been overlooked, and the 
auit was remanded to the first Court to be 
tried de novo with the following remark :— 
“The Court will bear in mind that its 
“adoption of the average rate from the 
“different rates given by the several wit- 
‘ nesses was an incorrect and unsafe mode of 
“ fixing sthe proper rate, and that the onus of 
“ proving what the proper rates are is upon 
“the plaintiff and not upon the defendant.” 

The facts of titis case are not set out suffi- 
ciently to enable me to ascertain what the 
first Court had done. It may be that, as I 
have suggested above, the Moonsiff had 
taken one average rate for the whole land 
and I am inclined to think that this was 
done, for the Court does not say that the 
adoption of an average rate for each descrip- 
tion of land was improper, but that the 
adoption of the average rate (as if one 
general average had been struck) from the 
different rates given by the witnesses was 


` ineorrect ; if so, the cpse has no bearing on 


the present one. It is impossible to apply 
this decision as a precedent, inasmuch as 
there are no means for judging whether@he 










facts nre identical with the facts of this or 
any other case that may be be ore the Court. 
Such areporths this is worse ihan worthless ; 
it furnishes no guide, and may mislead. 

The third case is reported in VI Weekly 
Reporter, Act X Rulings, page 45. In this 
case it is clear that the Judge below ignored 
the fact that the defendant’s lands were not 
all of one description, and took an average 
rate over the whole. This clearly was an 
erroneous proceeding. In remanding tho 
case this Court observed, “that the Judge 
“must find specifically whether the rato 
“claimed by plaintiffs is actually paid by the 
“ neighbouring ryots of the same class for 
“similar lands, or what rate is so paid, and 
“decide accordingly.” The Court did not 
lay down any rule to meet such a case os 
this in which it is found that different ryots 
holding similar lands with similar advantages 
in the places adjacent pay at different rates 
for lands of the same description and quality, 
such rates being in all oases higher than 
those paid by the defendant. Under such 
circumstances, it is evident that the defend- 
ant is holding at an unfairly low rate, and 
the only question is the extent to which he 
is liable to enhancement, It may be that in 
strict accordance with the letter of the law 
the Court was bound to determine which of 
the various rates paid in the neighbourhood 
was the prevailing rate, and the appellant 
might properly have urged that the higher 
rates were only paid for very small portions of 
land, and ought to be treated as exceptionnl 
and not fit to be considered in determining 
the rates generally prevailing ; but he does 
not attempt to do this. It is not said, 
excepting so far as the next ground of 
appeal goes, that the mode of calculation hes 
produced an unfair result. The contention ir 
simply that when the rates of neighbouring 
land have not settled to a level, there can be 
no enhancement at all, and that whenever 
there is on enhancement it must be to some 
rate which is actually paid. The word 
“actually” is not in the law, but is importec 
into it from the last judgment cited, 

‘The respondent, on the other hand, relies 
upon a’ decision of the High Court, North- 
Western Provinces (1 North-Western Pro- 
vinces Reports, Revenue Cases, 57) in whic’ 
it was held that “it was not intended that br 
“ reason of the non-existence of similar land:, 
“&c. the zemindar should be deprived cf 
“his fair rent. «The proceedings of the 
“Deputy Collector were in accordance with 
“the spirit of the Act, and as neatly in com- 
“ pijance with the letter of law as wis 
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“ practicable.” In that case the Lower 
Appellate Court took the precise ground 
which the appellant contend# for in this 
appeal. The High Court overruled this 
decision, and held that the clause was not 
to be construed with such strictness as to 
deprive a zemindar of his fair rent. This 
view is oné which commends itself as 
perfectly equitable; and as pointed out in 
several places in the judgments reported 
in III Weekly Reporter, Act X Rulings, 
page 29 et seg., the proceedings of the 
Collector (now the Civil Court) are to be 
guided by a consideration of what is “ fair 
ad equitable,” as provided by Section 5, 
subject to the particular limitations prescribed 
in Section 17. It could hardly be intended 
that where a zemindar proves that his lands 
are held at a rent below their value, be 
should be debarred from getting an increase, 
because it “is difficult to determine what 
amount of increase he is entitled to. If a 
distinctly prevailing rate can be found (in 
this case I understand that it cannot), of 
course that must be adopted ; if such rate can- 
not be found, and if, as in this case, the Court 
comes to the conclusion that the currency of 
the different rates is so nearly equal as to 
make it impossible to say which is the pre- 
vailing rate, the Court is not in error in 
toking an average: in other words, although 
as a general rule it is wrong to proceed by 
striking an average, yet under special cir- 
cumstances it may be the only and therefore 
the proper course to adopt. 

Fourthly, it is urged that if it be allow- 
able to proceed by striking an avernge, the 
calculation is in itself erroneous. The 
Moonsiff compared the rents of defendant’s 
land with the rents of six other villages: he 
found in these villages the following rates 
for lands of the same class :—Re, 1-12, 
Re, 1-5, and Re, 1-1, As, 18, As. 18, As. 12-9, 
He took these as four rates and struck an 
average by adding these four together and 
dividing by four, and it has been contended 
by the respondent that this was a proper 
mode of calculation. “On the face of it there 
is an error here, If one person pays, Rs; 6 
and two persons pay Rs. 3 each, the whole 
three persons pay Rs. 12, or at an average rate 
of Rs. 4; but there are only two rates, and 
according to the Moonsiff’s proceeding these 
are to be added together, making Rs. 9, and 
divided by Rs. 2, giving a resulting avernge 
rate of Rs, 4-8; but three persons paying at 
an average of Rs. 4-8, would pay Rs. 18-8 
and not Rs. 12. Itis evident that in striking 
an average, all the rates paid by all thegper- 


sons or classes of persons must be added 
together, and the total sum so obtained must 
be divided by the total number of persons or 
classes of persons; this would give a result 
of Re. 1-1-6 instead of Re. 1-4 for first-class 
lall lands. 


Whether even in this way a fair and 
proper average can be arrived at is doubtful ; 
but it is unnecessary to consider this, as if 
an average is to be taken at all, this is all that 
the appellant contends for. ' 


The fifth point is that the Judge was 
bound to find as a fact whether there had 
been actual service of notice of enhancement 
on the defendant, It is greatly to be regreted 
that the Judge thought that this was a 
mere technical objection not worth consider- 
ation. The first fact to be established in 
such a suit is due service of notice, and as 
that has been disputed, the Lower Appellate 


before going into the merits. 


It .is impossible to assume that the Lower 
Appellate Court confirmed the finding: of the 


firmed it in all other points ; for he distinctly 
records that he does not intend to decide the 
question. He says it is a technical objection 
which must be allowed to drop ; but this iga 
suit not to determine enhanced rates for the 
future but to obtain payment of rents alrendy 
due at enhanced rates, and unless there was 
proper notice to the defendant, the plaintiff 
has no right whatever to the excess over the 
rates previously paid. 

The last point is that even if there was 
evidence on which the rents of lal and 
bheetee lands of the first quality can be 
assessed, there was none to establish the 
value of the lands of inferior quality, and 
that this was determined by a mere arbitrary 
assumption. The principle of the decision 
of the High Court, North-Western Provinces, 
above cited, applies here, and, independently 
of this, there is, besides the personal observ- 
ation of the Moonsiff, evidence of witnesses, 
8 pointed out by Baboo Romesh Chunder 
Mitter, which shows the difference of rates 
between these classes of land. It may be 
granted that these witnesses exaggerated the 
value of the first class lands aud were not 
believed as to their actual value, and it may 
be inferred that they have similarly over- 
stated the value of the second class land; but 
although the evidence of actunl values may 
not have been accepted, it by no means ful- 
lows that so much of the evidence as shows 
thé difference in value of the different clasges 


Court ought to have recorded a finding on it. 


Moonsiff on this point, because he has con- ' 
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was improperly acted on by the Courts 
below. 

It is unfortunate that I am not in a posi- 
tion to make a final decree. ‘The case must 
go back to the Judge for a finding whether 
there was due service of notice. If that is 
found for the plaintiff, the Judge will make 
a decree modifying the decree of the first 
Court as indicated in disposing of the 4th 
ground of appeal. The question of the 
sufficiency of the notice (assuming it to have 
been properly served) was also raised, but 
no sufficient ground for holding it insufficient 
was made out. The only question now 
reserved is whether the notice was served or 
not. The costs will follow the result. 





. The 16th December 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, aud the Hon’ble J. B. Phear, Judge. 


SEREA (actual or apparent )— 
iability. 


Appeal from the judgment of the Hon'ble 
A. G. Macpherson, exercising the Ordi- 
nary Original Civil Jurisdiction of the 
High Court. 


W. Spink and others (Defendants) 
Appellants, 


VETSUS 


W. Moran and others (Plaintiffs) 
Respondents. : 


Messrs. Kennedy and W. Jackson for 
Appellants, 


Messrs. Lowe aud Fergusson for 
Respondents. 


By an agreement made on, 22nd J nly 1862 between C, 
and T. (since deceased) and the defendants P. and 8., C. 
agreed to sell, and T., P., and S. to purchase, a half share 
ių the lands, plantation, and estate belonging to C., known 
as the Laojan Tea Estates and Grants. The agieement 
provided that O., was to conduct and manage all matters 
and affairs of the estates, but nothing was said as to its 
being done ın his own name or in that of the partners of 
any firm. Money to an on the business was provided 
by means of bills dawn by the local manager upon C, 
in the same manner as jf he (C.) had been the sole 
owner, defendants being fully aware of this, and finding 
the funds. This mode of dealing continued down to the 
time of the transaction which is the subject of this suit, 
The only act in the way of notice to the public on the 
t of the defendants was a notification in a Duectory 
published by them in Calcutta (T., 8. & Co. being book- 
sellers and publishers), im which, in the lst of @ea 


estates, the Laojan Concern is mentioned, and C., T., P., 
and 8. are named as proprietors. In the Directory for 
1870 and 1872, C. is also described as Calcutta agent. 

This sut was Brought to recover a balance due in 
respect of monies alleged to have been advanced by the 
plaintiffs on the tea to be manufactured in the season 
1872; plaintiffs being ten-brokers who made tho 
advances on the security of tea-invoices and billa of 
lading. The terus on which the required advances were 
to be made were arranged by an agreement dated 9th 
February 1872 between C. and plaintiffs, who were under 
tho belief that O, was the proprietor of the Laojan Concern, 
and not merely manager. By reason of C.’a death, and 
the non-delivery of a portion of a season’s ten, plaintiffs 
were unable to reimburse themselves for their 
later advances, and brought the present suit against 
defendants, who, they contended, were bound by all C.’s 
acts and dealings, 

Hro by Couch, C.J., that, assuming that plaintiffs 
knew what was in the Directory, it cannot be con®- 
dered as a notice to them that the authority which 
C. had been exercising, and which he continued to 
exercise with, so far as it rolated to bills and drafts 
drawn by the local , the knowledge of his 

tners, the defendants, had been determined, and that 

e had only the authority of an ordinary Calcutta ngent. 

HELD by Couch, `C-J., that the question in the case 
was whether the transaction between C. gnd the plant- 
iffs was within the scope of the authority which È. had, 
or was allowed by his partners to appear to have, in 
managing and conducting the affairs and business of tho 
partnership. It wasa question of actual or apparent 
authority, and whether the transaction was one which 
the owner of a tea garden carrying on the cultivation 
of it would in the ordinary course of business enter 
into. 

HELD by Couch, C.J., that the transaction would haya 
been according to usage if C. had been the sole owner 
of the gardens, and the defendants by allowing him 
to manage ostensibly as sole owner, clothed him with 
every authority meidental to a solo owner in that 
business. The defendants were therefore bound by the 
agreement of the 9th February 1872. 


The judgment appealed against was as 
Sollows :— 


Macpherson, J—Tus suit is brought to 
recover a balance due in respect of monies 
alleged to have been advanced by the plaint- 
iffs on the tea to be manufactured in the season 
1872 on the Laojan and Namtee Gardens in 
Assam. The Laojan and Namtee Tea Gardens 
originally belonged to one Carter, who is 
now dead. In 1862 he sold one moiety of the 
property, which then consisted principally, if 
not entirely, of uncleared lands, to the defend- 
ants Spink and Parbury, and William Thacker, 
who has recently died, but is duly repre- 
sented in this suit. By the agreement of 
the 22nd of July 1862, under which Carter 
sold to Messrs. Spink, Parbury, and Thacker 
(whom I shall speuk of simply as “the defend- 
ants”), it was agreed (para. 4) that the 
defendants should provide all funds necessary 
for cultivating, clearing, and carrying on the 
lands and plantations; and (para. 5) that 
whilst in Calcutta, or within the province of 
Bengal, Carter should conduct and manage all 
matters and affnirs of the snid estates, but 
subject to the defendants’ assent and approval. 
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From 1862 down to the date when he 
finally left Calcutta in July last, Carter, save 
when absent on certain short visits paid by 
him to England, acted in Calcutta as agent for 
and manager of the affairs of the Laojan and 
Namtee Gardens: all funds necessary for 
cullivating, clearing, and carrying on the 
gardens were; from time to time, provided by 
the defendants on requisitions from Carter. 
On the accounts between the defendants and 
Carter connected with these gardens, a very 
large sum, amounting to several lakhs of 
Tupees, is due to the defendants. This sum 
is charged on Carter's eight-auna share in the 
concern, which share is also said to haye 
been mortgaged by Carter to the Bank of 
Hindoostan for a large debt. 

Throughout, the business of the gardens 
was conducted in the name of Carter only, 
and through him only, although he was kept 
in funds by the defendants. The chests of 
tea sent down as manufactured from the 
gardens were marked and sold with his 
initials T. E, C. only ; the correspondence 
connected with the gardens was in his name 
only ; when the managers at the gardens had 
occasion to draw bills on Calcutta (which 
they did with the defendants’ knowledge and 
assent, when necessary), they drew them on 
Carter only ; and, generally, the only name 
used in public, or known to the public, in con- 


nection with the management and conduct of 


the business of these gardens, was the name 
of Carter. 

The gardens began to bear in 1865, in 
which year a very small quantity wns manu- 
factured : and the tea produced in 1866, 1867, 
and 1868 was sent to London by Carter to 
Thacker & Co. for the defendants. But on 
Carter’s suggestion the defendants authorized 
his selling in Calcutta the produce of the sub- 
sequent seasons: and the tea of 1869, 1870, 
1871, and 1872 (up to Carter’s death) was 
accordingly sold by Carter’s order at the Tea 
Marts in Calcutta. 

The tea of 1869 and 1870 was sold by 
Carter through Messrs. Creaswell & Co., tea- 
brokers, who in each year mnde advances 
to him against the produce.. In October 1871, 
Carter transferred his business from Cresswell 
& Co. to the plaintiffs, and be obtained large 
advances from them, making over to them as 
security invoices and bills of lading of the 
Laojan and Namtee Teas of that season, 
out of the sales of which the plaintiffs reim- 
‘bursed themselves. . 

The terms upon which the plaintiffs were 
to make thé required advances were arrauged 
between Carter and the plaintiff Murdoch, 






















In making these arrangements, and subse- 
quently, until after Carters death, Mr. Mùr- 
doch was under the belief that Carter was 
the proprietor of Laojan and Namtee Con- 
cerns, and not merely the manager. Murdoch 
might easily, if he had chosen to enquire, 
have diacovered that the defendants were 
partners with Carter in the gardens. As a 
matter of fact, he made no enquiries, but he 
acted with entire honesty and with no special 
negligence, though, perbaps, without much 
vigilance, in the belief that the advances were 
required for the purposes of the gardens, 
and relying on the promise of Carter that 
each advance made should be covered by the 
consignment to the plaintiffs of a sufficient 
‘quantity of the tea manufactured at the 
gardens. 

It is customary for the owners of the tea 
gardens to borrow money for the purposes of 
their gardens on the security of the produce 
or senson’s crop : and advances are constantly 
and in the ordinary course of the manage- 
ment of such concerns obtained upon such 
security, The plaintiffs are tea-brokers and 
salesmen, and it isin the ordinary course of 
their business to make advances to tea con- 
cerns on the security of the produce. 


In February 1872, Carter made fresh over- ` 


tures to the plaintiffs for advances against 
the coming senson’s produce. On the 7th of 
February he wrote to Mr. Murdoch : “TI shall 
“probably want Rs. 40,000 to 50,000 during 
“the year, to be drawn for at three months by 
“instalments, as you may agree to, from time 
“to time. At present I only want to draw 
“for Rs. 15,000. The whole of the tea, esti- 
“mated at 1,000 maunds, to be made over to 
“you for saleso long as you are under 
“acceptance. x X ay 

' Negociations followed upon this letter, and 
-Carter was asked to sign a formal assignment 
of the tea; but at first objected to do so. 
On the 8th February he wrote to Muidoch: 
.“ I would rather not sign either of the uccom- 
“panying forms, as it would, be making too 
“much fuss about a’ trifling matter. If 
.‘ Moran & Co. like to give me their acceptance, 
“I will undertake to cover it with docu- 
“ments before maturity, when we can, if 
“they like, repeat the operation, and so go 
‘on throughout the season, if it pleases them, 
“or stopping whenever they choose. This 
“is precisely what we have done hitherto, 
“and I should like to continue the arrange- 
“iment as most convenient. As for the tea 
“not having been made yet, we shall com- 
“mence this mouth,—the season promising to 


“1% an early one.” . 


\ 
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On the next day (February 9th) he never- 
theless did sign one of the forms alluded to. 
In that he says: “I certify and declare that 
“I will hold the entire quantity of tea to 
“be made this season atthe Laojan aud 
“Namtee Tea Gardens in Assam as the pro- 
“ perty and at the disposal of William Moran 
“ & Co. for and on behalf of the said William 

- “Moran & Co., und that I hereby undertake 
“to continue so to hold the above tea for the 
“sole use and disposal of the said W. Moray 
“& Co., or at the order and direction of the 
“said W. Moran & Co., and to consign it at 
“ tbe usual period, or when required, under 
“invoice addressed to the said William 
“Moran & Co., or to their order.” Having 
got this document signed, Murdoch agreed to 
allow Carter to draw ou Moran & Co. in the 
manner proposed: aud upon the security 
thus given, the plaintiffs made further 
advances from time to time to Carter, who 
made over to them all the ten that came down 
from the gardens. 

Jn July 1872, Carter, went to England, 
intending to be absent for only a few 
months, and the affairs of the gardens 
were managed by Mr. Behrends, who con- 
tinued the course of dealing commenced by 
Carter, and gave up to the plaintiffs all the 
tea that arrived in Calcutta. I think there 
ig no doubt that the defendants are bound 
by all that Behrends did, quite as much ag 
if it had been done by Carter himself. 

In the end of August news reached this 
of Carter’s death at sea on the 14th. There- 
upon the defendants came forward and took 
over the management of the affairs of the 
gardens ; and from that time no more ten 
was allowed to reach the plaintiffs. 

By reason of the non-delivery of the 
remainder of tke tea, the plaintiffs have 
been unable to reimburse themselves for their 
later advances to Carter, on their account 
with whom n balance of Rs. 15,629-3-3 
remains due. The object of this suit is 
to recover this sum from the defendauts, 
who, as the plaintiffs contend, are bound by 
all Carter’s acts and dealings, and ough 
under the arrangement made by Carter in 
February 1872, to have made over to the 
plaintiffs all the season’s tea ; and not having 
done so are liable for the balance now due. 

As a matter of fact, Carter did not apply 
to the purposes of the gardens any of the 
money borrowed by him from the plaintiffs ; 
and it was not necessary for the purposes 
of the gardens that any money should be 
boriowed by him. Carter applied the mouey 
to his own private uses: and the questfou 
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now is, which of two innocent parties;is to 
bear the loss which has been caused by 
Carter’s fraud 


For the defendants it is contended that 


the plaintiffs gave credit to Carter persou- 
ally, and not to him as proprietor or manager 
of their gardens ; that Carter as managing 
partner had no authority to bind his partners 
for money borrowed by him on the security 
of the season’s ctop or otherwise ; and that 
the plaintiffs knew, or, but for their owu 
gross negligence, might have known, {what 
Carter’s true position was. 


These are the muterial defences raised. 


It was also contended that no valid pledge 
or assignment of the season’s {tea bad Leen 
given which could have been enforced cven 


as against Carter. It seems to me sufficient 
to say of this objection, that in my opinion 
there was an assignment of the tea, which 


was clearly valid as against Carter, to tho 


extent of giving the season’s tea to the plaint- 
iffs as security for all monies advanced ,Ly 
them. 

The money received by Carter was 
obtained by him by discounting bills of 
exchange drawn by himself on the plaintitls 
and accepted by them. Mr. Kennedy has 
argued that there can be no liability on tho 
part of the defendants ‘in respect of their 


bills, because the bills are all drawn by 


Carter in his own name, and do not purpoit 


to have been drawn by him as proprietor or 


manager of these tea gardens. But it is 


proved, and indeed admitted, that the whole 


business of the gardens, so far as the public 
were concerned, was always carried ou in 
the sole name of Carter, and that no other 
was used. Supposing Carter 


in it, the name of “F. E. Carter ” is the 
name which, under the circumstances, would 
naturally have been used. For the tacts 
all lead to the conclusion that had the 
bills been drawn with the defendants’ know- 
ledge and by their order, they would in the 
ordinary course of business have been drawn, 
in the name of Carter alone, exactly as 
they were. If the owners of the Luojun 
aud Namtee Gardens did not carry on thew 
business under the name or style of © T. E. 
Carter,” they certainly did not carry it on 
under any other name or style. 

A more serious argument was that this 
was not a common commercial trading part- 
nership in which one partner has power to 
bind his co-paftners by bills drawn by him 
for fhe partnership. Dickenson v. Vulpy 
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(10 B. and C., 128), and other cases of that 
class, were referred to : and it was contended 
that a tea garden is to be treated as an 
English farm is, and that it is settled law 
that one partner in a farm cannot draw bills 
so as to bind his co-partners, because it is 
not necessary for the purposes of farming 
in England that bills of exchange should 
be drawn at all. 

Whatever may be the English law ns to 
the position of partners in a farm, I con- 
sider it quite impossible to liken an Indian 
tea garden to a common farm in England. 
It would be much nearer the trae mark to 
liken an Assam tea garden, such as the 
Laojan and Namtee Concern, to something 
in the nature of n West Indian estate, such 
as is discussed in the case of Chambers v. 
Davidson (1 L. R, P. C., 296) ; or of an 
Australian sheep-farm, such as is discussed 
in Ayres v. The South Australian Banking 
Co. (8 L. Rọ, P. C., 648). From this last 
case it, amongst other things, appears that 
the Legislature of South Australia has passed 
an Act the effect of which is to make a 
pledge of the wool tobe clipped from the 
sheep of a farm valid at commou law as 
well as in equity; for in equity it would 
create a valid charge even independently 
of the Act 

It has been proved in the course of the 
hearing, and it is a matter as to which I 
entertain no manner of doubt, that the 
obtaining advances agninst the tea produced, 
isa common and ordinary incident to the 
business carried on by proprietors of tea 
gardens, especially of tea gardens only just 
come into bearing as Laojan and Namteo 
were. This being so, I know of no reason 
why one partner, being also the manager 
appointed by his co-partners, should be said 
not to have power to bind the others by draw- 
ing bills to euable him to obtain necessary 
advances upon the security of the crop. 
Third parties have nothing whatever to do 
with the private arrangements made by 
partners ns among themselves, so long as 
they are ignorant of those arrangements. 
And, in the absence of notice to the contrary, 
a maunging partner has, undoubtedly, so far 
as third parties are concerned, power to 
bind his pattners in all matters incidental. to 
carrying on the business in the usual way. If 
in this present case Carter lad really spent 
upon the gardens the money which he bor- 
rowed, probably the present defence would 
never have been set up.” But as matter of 
law, the fact that the money was misappro- 
priated by Carter really does not affect the 

4 


plaintiffs’ position at all, because they, having 
lent the money bond fide, were in no way 
bound to see to its application. 

But this case seems to me to depend 
more upon the peculiar position which 
Carter was permitted by the defendants 
to occupy with reference to these gardens, 
than upon any naked question as to 
the general power of one partner in a 
tea concern to bind another, It is true that 
many persons may have been acquainted 
with the fact that the defendants held shares 


in these gardens, and that any one who had’ 


taken the trouble to inquire might have found 
out that such was the case. For example,— 
and this appears from the copies of the book 
produced by the plaintiffs themselves,—since 
1867 at least, the defendants in their firm 
of Thacker, Spink & Co., booksellers and 
publishers, have yearly published a Directory 
containing what purports to be a list of tea 
gardens in Assam, with the names of the 


proprietors, Calcutta agents, nnd local 
managers. In that list, the names of the 
defendants are always given ns being 


co-proprietors with Carter. Carter’s name 
appears as the Calcutta agent in each year, 
except 1867. Jn that year Carter was in 
England, aud “ Thacker, Spink & Co.” are 
given in the list a8 the Calcutta agents of 
the gardens. But, so far as the public are 
concerned, the defendants have never at any 
time in any way interfered with Carter’s 
management, and have never come forward 
as the real owners of the concern. As I 
have already said, they have throughout 
allowed Carter to deal with the gardens as 
if they belonged to him alone. The tea 
manufactured arrived here marked only with 
Carter’s initials, and consigned to his order : 
from 1869 it was always sold publicly at the 
Tea marts as being his property ; and to him 
alone were the accounts of the sales rendered. 
Allthe while the defendants through Mr.Spink, 
or the managing representative of the 
firm of Thacker, Spink & Co., were actually 
present in Calcutta and in daily communica- 
ion with Carter: but, unfortunately, they 
ince implicit trust in him and exercised 
no renl supervision over him. In each of the 
years 1869, 1870, 1871, and-1872, Carter bor= 
rowed largely against the produce: and it is 
difficult to see how the defendants could 
have fuiled to discover what was going on 
had they exercised any vigilance, Had they, 
for instance, kept an eye upon the sales of the 
tea sent down to Culcutta which was sold 
by Cresswell & Co., and had they made 
any inquiry iuto the state of Carter’s 
e 
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accounts with Cresswell & Co. in connec- 
tion with that tea, the whole fraud must 
have been discovered long before Carter ever 
had any dealings with the plaintiffs. 

The defendants’ position is most unfor- 
tunnte, and it is impossible not to feel for 
them in the heavy loss which they bave 
sustained through the misconduct of one 
whom they trusted os a friend. Still the 
defendants having as it were stood by, and 
by their conduct enabled Carter to obtain 
these loans in the way he did from the 
plaintiffs, I think it is quite clear that they 
cannot now be heard to say that Carter acted 
without their authority, aud that they are not 
bound by his acts. No doubt a gross fraud 
has been committed by Carter: but in every 
point of view it seems to me that it ison the 
defendants rather than on the plaintiffs that 
the Joss must fall. 

The plaintiffs are entitled to a decree for 
the balance claimed with costs 2. 


The defendants appealed from this judg- 
ment on the following grounds :— 

1st.—That the learned Judge should have 
held the defendants not liable on the bills 
drawn by Carter and accepted by the 
plaintiffs, they not being parties to the same. 

2Qnd.—That the learned Judge was in error 
in holding that these defendants carried on 
their joint business as co-owners or co-pro- 
prietors of the Laojan and Namtee Tea 
estates in the name of Carter. 

3rd.—That the learned Judge was in error 
in holding that the bills drawn in the name 
of Carter were drawn in that name as 
representing the partnership business in 
which these defendants and Carter weie 
jointly interested, and not drawn by Carter 
in his own name and on his own individual 
account, 

4th—That the learned Judge ought to 
have held the business carried on by these 
defendants jointly with the said T. E. Carter 
as co-proprietore of the Laojan and Namtee 
Ten estates was not such as to authorize th 
said T. E. Carter issuing the said bills, nor 
such as to render these defendants liable 
thereupon. 

5th.—That these defendants were in no 
way liable for the monies borrowed by the 
said T. E. Carter, the same not being on 
behalf of and as representing the partnership 
business carried on by hese defendants with 
the said T. E. Carter, but borrowed by the 
said T. E. Carter in his own name and on 
big own individual account. e 
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6th.—That even if the said T. E. Carter 
borrowed the same as and on behalf of the 
said partnersifip, and not in his own name 
and on his own account, these defendants are 
not liable, it not being within the scope of 
the snid partnership business, and Carter not 
being in any way authorized to bind them. 

7th—That no valid chargé was created 
by the document of the 9th February on the 
tea produco of the year 1873 of the. Laojan 
and Namtee Gardens, which the learned 
Judge held to be not an instrument evidenc- 
ing a pledge of property for securing tho 
payment of money. 

8ih.—That the learned Judge was tot 
justified in holding that the conduct of the 
defendants in reference to Carter’s manage- 
ment of the said tea gardens liad altered 
their positioi with reference to the plaintiffs. 

9th.—That even if these defendants were 
liable for the acts of Carter, they’ were in no 
way bound by the acts of Behrende. 


10¢h.—That the learned Judge, instead of 
decreeing the plaintiffs’ claim, should have 
dismissed the same, and should have further 
ordered the plaintiffs to pay to these 
defendants the sum of Rs. 10,963-0-3, being 
the price of 185 chests of ten sold by the 
plaintiffs on the 5th October, at which timo 
they were fully acquainted with the claims 
aud rights of these defendants thereto, and 
the learned Judge should have also ordered 
the plaintiffs to pay the costs of this suit. 


1]éh.—That the learned Judge was wrong 
in rejecting evidence showing that at the 
time of the advauces by the plaintiff, and 
from a period long anterior thereto, the said 
T. E. Carter had ceased to have any interest 
whatever in the said tea estutes. 


The following are the judgments of tho 
Appellate Court :— 

Phear, J.—The plaintiffs in this suit carry 
on business in Calcutta as merchants, com- 
mission agents, and general produce-brokers, 

The defendants, Spink and Parbury, to- 
gether with Thacker, now deceased, who i+ 
represented in this suit by his executor and 
executrix, were part owners of certain tea 
gardens in Assam, known as the Laojau and 
Namtee Ten Gurdens, the cultivation of which 
they have for some years carried on upon the 
footing of a certain par tnership, in the mode 
which will be presently described. 


On the 7th February 1872, one Thomas 
Emerson Cartei, since deceased, but then 
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carrying on business in ‘Calcutta, wrote to the 
plaintiffs as follows :— 


s b 
“MY Dear Murpoca, 


“ I shall probably want Rs. 40,000 to 
50,000 during the year, to be drawn for ati 
three months by the instalments as you may 
agree to from time to time. At present I 
only want to draw for Rs. 15,000. The 
whole of the tea, equivalent to 1,000 maunds, 
to be made over to you for sale go long as you 
are under acceptance. If you are at any time 
under,cash advance, which is not probable, 
the account to carry interest at 10 per cent. 


a : 
Yours sincerely, 


T. E. CARTER.” 


In the preceding year the plaintiffs had 
advanced money to Carter in the manner 
suggested in this letter upon the security of 
tea consignéd to them by Carter for sale. 

The plaintiffs in reply to this letter wrote 
as follows :— 

“Dear Sir, 

“In accordance with the request con- 
tained in your favor of 7th inatant, we shall 
have much pleasure in honoring your accept- 
ances upon us to provide for- the outlay of 
your ten gardens in Assam. 

‘t We note you require at once an acceptance 
of Rs. 15,000 at three months’ sight, which 
we shall be happy to give upon your signing 
this assignment herewith. Be good enough 
to fill in the names of your gardens and 
initial the various alterations in the assign- 
ment. 

“Tt is understood that you will hand us the 
bills of lading for the tea as they may 
arrive, and in the event of any of your 
drafts maturing before we are, covered by 
proceeds of tea, we are at liberty to charge 
you interest on such balance at the rate of 
10 per cent. per annum, 


Yours faithfully, 
Wittman Moran & Co.” 


And a few days afterwards Carter gave the 
plaintiffs the following written undertaking 
signed by him :— 

“Yn conformity with the tenor of a lette: 
“received from William Moran & Zo., dated 
“the 9th day of February, and pursuant to 
“directions received from William Moran 
“ & Co., I do hereby certify and declare thai 
“I will bold the entire quantity of tea to be 
“made this season at the Laojan and Namtee 
“Tea Gardens in Assam as the property 
“and at the disposal of William Moran & 


























“Co. for and on behalf of the said Wil- 
“liam Moran & Co. ; and that I hereby under- 
“take to continue so to hold the above tea 
“for the sole use and disposal of the said 
“ William Moran & Co., or at the order and 
“direction of the said William Moran & Co., 
“and to consign it at the usual period, or 
“when required, under invoice addressed to 
“the said William Moran & Co., or to their 
“order, dated at Calcutta in 

n this ninth day of February in the 
“year of our Lord One Thousand Eight 
“ Hundred and Seventy-two. 


3 T. E. CARTER,” 


In pursuance of the agreement embodied 
iu the foregoing letters and undertaking, the 
plaintiffs in Calcutta made advances to Carter, 
and accepted Carter’s bills of exchange, and 
Carter made to them consignments of ten 
admittedly the produce of the Laojan and 
Namtce Tea Gardons, which the latter sold’; 
and after the net proceeds of the sales were 
credited to Carter, there was on the 28th 
November 1872 the sum of Rs. 15,629-8-3 
due on these transactions from Carter to the 
plaintiffs. 

Carter died in July or August 1872 while 
on his way to Europe. During Carter’s life, 
and at the time when they contracted with 
him, the plaintifts believed that he was sole 
owner of the Laojan and Namtee Tea 
Gardens, and entitled to the produce thereof, 
and they were unaware that the defendants 
were in any way interested in the gardens 
until they were so informed by a Mr. Brown, 
an assistant in the firm of Thacker, Spink 
& Co., in the month of September 1872. In 
fact, however, Carter was the agent in 
Calcutta of the owners of the gardens, and 
also owner of a share in them which he 
had mortgaged for its full value. But the 
money obtained by him from the plaintiffs 
under the terms of the foregoing agree- 
ment was borrowed for and applied to 
his own purposes only. The plaintiffs 
now say in this suit that Carter repre- 
sented himself and acted as owner in the 
management of the said tea gardeng, and 
in realizing the produce thereof with the full 
knowledge and consent of Thacker, Parbury, 
and Spink, who, in the discussion of this 
case, may be conveniently designated the 
defendants. They further say that in 
making the before mentioned agreement with 
the plaintiffs, and in receiving the advances 
from them, Carter acted as the agent of the 
defendants. 

©n these grounds the plaintiffs maintain 
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that they have a valid equitable lien on the 
produce of the said tea gardeus which has 
come to plaintiffs’ hands gince October 1872, 
and is the crop of that year ; and also that 
the defendants are bound to repay them the 
balance of the money advanced to Carter. 
The written statement of the defendants 
gives a full explauation of the relations 
which subsisted between Curter and them- 
selves in the matter of these tea gardens. 
The substance of it is that at first Carter 
himeelf was the sole proprietor of the 
gardens, and that in 1862, being then in need 
of funds and assistance, he sold a moiety 
of them to the defendants upon the terms 
which are embodied in an agreement dated 
the 22nd July 1862. By this agreement it 
was stipulated that the price of the share 
bought by the defendants should be the 
gregate amount of all sums expended by 
Carter upon the gatdens up to the date of 
the agreement, aud that the price when paid 
should stand as ‘a charge upon the estate, 
bearing interest at 5 per cent. per annum, and 
should be paid to the defendants out of the 
produce of the estate before any division of 
the profits or gains thereof. Also, that the 
defendants should provide all funds neces- 
sary for cultivating, clealing, and carrying 
on the gardens, which should bear the like 
interest and be repayable in like mauner as 
was stipulated with regard to the price, 
And further, that whilst in Calcutta, or 
within the province of Bengal, Carter should 
manage all matters and affairs of the estate, 
subject, nevertheless, to the assent and 
approval of the defendants. The defendants’ 
written statement also says that-from the 
date of the just mentioned agreement up to 
the date of the present suit, the defendants 
found and provided all the funds necessary 


_ und required for the working of the, said 


gardens. 

The evidence of Mr. Spink, one of the 
defendants, amply supports these statements ; 
und the plaintiffs do not in any degree 
impeach the truth of them. 

' There is now no doubt that Carter defraud- 
ed the defendants of very considerable sums 
of money, intercepted by him in a most 
ingenious way, from the profits of the 
gardens, He obtained advances from. pro- 
duce-brokers on the consigument of the tea ; 
then out of the account sales rendered to 
him on these transactions, he from time to 
time selected a few, and omitting dates, and 
nitering the name, sent hem to the defend- 
ants as representing the whole of the: ten 
sold: the price realized by this limiteg 






portion of the produce he made good out of 
the advances which he obtained. The 
remainder of “hese advances he put into his 
own pocket, 

The state of the case, then, between the 
parties, exclusive of this ingredient of fraud, 
seems to be shortly this :—Carter, in Cal- 


cutta, managed the tea gardens on behalf of 
himself and the defendants, his co-partnera, 
subject to their supervision and approvul, 
and to the express condition that the defend- 
ants should provide the funds necessary for 
carrying on the concern ; and they did so pro- 


vide them. The plaiutiffs, in entire ignorance 


of the defendants’ interest in the matter, ard 
in the belief that Carter was the sole owner 
of the gardens, entered into the contract of 
February 


1872 with him alone. It is 
important to bear in mind that the plaintiffs 
themselves say they did not contract with 


Carter on the faith of his beiug agent of the 
defendants or of any one else. The Court is 


therefore not called upon to consider any 


question as to the extent to which the defend- 
auts held out Carter to the world as their 


agent. 

Notwithstanding, however, that the plaint- 
iffs contracted with Carter as sole principal, 
three distiuct grounds may be put forward, 


based on well-known principles, upon any 


of which, if made out, they would be entitled 
to have recourse to the defendants and to oull 
upon them to carry out Carter’s contract, 

The first is, that Carter did in fact, in the 
matter of this agreement, act as the agent of 
the defendants ; 

The second, that Carter was endued by 
the defendants with such power or dominion 
over their property as enabled him to create 
in favor of the plaintiffs the right of lien, 
which it was the purpose of the agreement 
to puss 5 

The third, that even if neither of these 
two first grounds is established by the facts, 
yet the defendants have so conducted them- 
selves towards the plaintiffs in the matter, 
that a Court of Equity ought not to allow 
them to deny that Carter lad the power to 
ive the plaintiffs this lien. 

_ Of these the first is readily disposed of, 
It is clear on the evidence thatit was not 
for the purposes of the partuership, or in the 
ordinary course of the partnership business, 
that Curter assigued the garden’s produce to 
the plaintiffs, and on the security thus fur- 
nished obtained the advance of money from 
them. So far ns we Lave been informed, the 
business actually carried on by Carter for 
the defendants did not, at auy time, mvolve 


168 Civil 


THK WEEKLY REPORTER. 


Rulings. [Yo]. XXL 





anything more in its principal features than 
the cultivation of the gardens, the manu- 
facture of the tea, and the*sending the 
produce to market. The money required for 
carrying on this business was all supplied by 
the defendants; and it was not in fact 
incidental to the business which Carter 
carried on for‘the partnership, that he should 
borrow money on any terms whatever. 
And here, again, it appears important to 
remember that Carter only professed to bind 
himself personally. Had he in this trans- 
action dealt with the plaintiffs under a 
partnership style, or ina name which might 
cover undisclosed partners, then the broad 
question would have arisen whether or not 
the transaction itself was such as to foll 
within the general character of the business, 
and was therefore such as the plaintiffs might 
reasonably suppose to bea partuership trans- 
action. The principle laid down by Mr. 
Justice Macpherson that, “in the absence 
of notice to the contrary, n managing partner 
has, so far as third parties are concerned, 
power to bind his partners in all matters 
incidental to carrying on the business in the 
usual way,” is, I need not say, most correct ; 
butt venture with great deference to think that 
it bas no application to a case where the con- 
tract does not either expressly or impliedly 
purport to bind a partner., In sucha case the 
question isnarrowed to this,—namely, was the 
transaction which forms the subject of the 
contract, in fact done for the partnership ? for 
the general rules here come in to play, which 
I will summarize thus,—namely, that a con- 
tracting party cannot fix a third person 
(other than the party with whom he contracts 
ns principal) with responsibility for the con- 
tract, unless that third person was either 
himself in fact the principal, though undis- 
closed, for whom the contract was made, or 
his conduct, bearing on the matter of making 
the contract, has been such thatit would be 
equivalent to committing a fraud, actual or 
constructive, on his part if he evaded thé 
responsibility. Evans v. Bicknell, Freeman 
v. Cooke, Swan v. Australasia, &c., Company, 
are authorities for this position. Mr. Justice 
Macpherson appears, however, to have thought 
that in the business of carrying on these 
gardens the nume of Carter was substantially 
the partnership name: he does not, indeed, 
say so expressly, but in one pnseage he 
remarks: “Ifthe owners of the Laojon and 
“ Namtee Gardens did not carry on their busi- 
‘ness under the name or ŝtyle of T. E. Carter, 
“ they certainly did not carry it on unger 
“any other uamo or stylo.” I confess thnt 


I am not able to take this view of the matter, 
and I will endenvour presently to explhin 
the reasons why Ido not. For the moment 
is is enough to say that not only were the 
defendants beyond all question totally igno- 
rant of this transaction between Carter and 
the plaintiffs, but it seems to me perfectly 
plain that it hud uothing to do with their 
‘affairs ; that it touched Carter and Carter 
alone. In short, Carter was in no degree the 
defendants’ agent in making this agreement 
with the plaintiffs. 

The second ground may be looked at under 
two aspects: either the defendants may have 
expressly given Carter a power of dealing 
with their property as owner, or they may 
have done so impliedly by placing him ın such 
a position with regard to it asin the ordinary 
practice prevailing with respect to the con- 
duct of concerns of this kind carried with it 
that power. And in either mode, if the 
plaintiffs? claim is to to be established, Carter 
must have come into the situation of trustee 
of this property for the defendants, rather 
than into that of thelr agent. Now the 
power which the defendants expressly or 
directly gave to Carter over their property, 
is to be ascertained from the written contract 
which they made with him, interpreted, if 
need be, by the light of the after-behaviour 
both of themselves and of Carter in regard 
toit. Mr. Justice Macpherson appears very 
justly to have considered that the principal 
turning point of the case is to be found here. 
He rays— This case seems to me to depend 
“ more upon the peculiar position which Carter 
“ was permitted by the defendants to occupy 
“with reference to these gurdens than upon 
“any naked question as to the general power 
“of one. partuer in a tea concern to bind 
“another.” And the conclusion at which he 
arrives with regard to it, if I rightly appre- 
hend his words, is, that the defeudants did 
in fact give Caiter authority and power to 
manage the concern substantially in all res- 
pects as if it were his own. 

If, however, Mr. Justice Macpherson does 
not place the defendants’ conduct in this 
matter higher than laches or acquiescence, 
then it will fnll to be dealt with under the 
third of the nbove-mentioned grounds, 

Now, turning to the defendants’ contract 
with Carter, the only pnssage in it directly 
bearing upon the point which is before us, is 
the following :—' 

“ Whilst in Calcutta, or within the pro- 
“vince of Bengal, the said Thomas Emerson 
“c Carter shall conduct and manage all matters 
“gud affairs of the eaid estates, subject, 


„ 1874.) 


Civil 


THE WERKLY REPORTER. 


Rulings. 169 





“ nevertheless, to the assent and approval of 


“ the said William Thacker, George Parbury, 
“and William Spink.” 

It is remarkable that there is here no men- 
tion of, or allusion to the use of, a partnership 
name. And nowhere elee in the contract is 

_ there any stipulation as to the name in which 
the partnership affairs were to be transacted. 
Moreover, Carter did, in carrying on these 
nffairs, uniformly use his own name only (as 
will presently be more particularly mentioned) 
without any apparent interference with him 
on the part of the defendants. It ia urged 
upon this basis that the defendants did in a 
special manner commit the business to Carter 
10 be carried on by him in his own name, and 
in hisown way, for the benefit of, or rather 
J may say in trust for, them; that they, in 
fact, delegated to him their proprietary 
powers over the gardens, the produce, and the 
inanagement thereof, 

After much consideration I feel myself 
entirely unnble to take this view. I do not 
perceive in the just quoted passage any 

indication that the defendants intended by 

the contract to do more in thie respect than 
constitute Carter the managing partner of the 
partnership concern. I completely fail to 
detect therein any intention to impart to 

Carter proprietary powers in excess of those, 

whatever they may be, which managing part- 
uers or agents in concern of this kind usually 
nossess. By the force of this passage alone 

Carter only became managing partner. As 

such his power to bind his co-partners 
depended solely upon that portion of the law of 
vrincipal and agent which Lord Wensleydale 
in Ernest v. Nicolle, 3 J., N. S., 923, expressed 
thus: “Each member of a complete part- 

“ nership is liable for himself, nnd as agent for 

“the rest binds them upon all contracts made 

“in the course of the ordinary scope of the 

‘‘ partnership business.” And, indeed, it seems 

to me that the surrounding circumstances, 
and certain occurrences which took place 
subsequently to the making of the contract, 
serve to exclude the supposition that the 
defendants did confer upon Carter any special 
powers over their property. At the ver. 
time, when the agreement was execuled, Carter 
was, to the knowledge of the defendants, just 
ubout to start for Europe ; he did, thereupon, 
go to Europe, and thus, at the commencement 
of this partnership undertaking, the manage- 
ment of the concern, such as it then was, fell 
into the hands of the defendants, and until 
the return of: Carter thay carried it on, them- 
selves, using their own name, so far as any 
name was used at.all; not his. This fpct 


' office. 
began to bear ; and in that year the produce 
was insignificant. 
increased, 
and 1868 was part sold in Calcutta, and part 
in England; the part which was sold in 
Englund was consigned to Thacker & Co., 
London. 
at the suggestion of Carter, the tea was all 
sold in Calcutta. 
the salesmen in Calcutta iu his own name only, 
and consequently the account sales were ren- 
dered by them to him alone. 
been mentioned that of such among these as 
suited his purpose he made copies, substituting 
therein for his own name the words “the 
owners of the Lanjan and Namtee Tea 
Gardens,” and these he forwarded to Mr, 
Thacker in England. 
the belief that these were originals imme- 
diately wrote out, objecting that this was 
not sufficiently specific, and insisting that the 
account gales should always be rendered by 
the salesmen to the defendants by name. 





























alone seems to me to militate irresistibly 
against the hypothesis that the defendants in 
their arrangement with Carter handed over 
this business to him in any special way aud 
gave him any special proprietary powers. 
Then, again, it was stipulated that “ proper 
books of account should be kept in Calcutta, 
and should remain at the office for the time 


being of Messrs. Thacker, Spiuk & Co.” And 


I infer from the evidence that for the first 
few years these books were kept at the office 


of Messrs. Thacker, Spink & Co., though 


they were afterwards kept at Carters own 
It was not till 1865 that the gardens 


In the following years it 
The tea produced in 1866, 1867, 


After the commencement of 1869, 


Carter communicated with 


It has before 


But Mr. Thacker, iu 


It is true that Mr. Thacker did not take 


steps for the purpose of giving immedinte 
notice to the saleamen themselves. 
was no occasion, I think, for his doing this, 
He was totally unware that they were deal- 
ing with Carter in his own name, aud had 
no reason to suppose that the use of the 
designation “owners of the Laojan and 
Namtee Tea Gardens” would mislead dealers 
into treating Carter ns sole owner. 
words, then, upon the firat intimation reach- 
ing Mr. Thacker that the actual names o" 


But there 


In other 


the partners were not being used in the only 
transaction which the partnership had ye 
done to his knowledge before the mercantile 
world, he directed that this deviation from 
exactness should be corrected: and he had 
no cause todo more. And this ngain seem 
to me inconsistent with the supposition that 
the defendants hadeever at any time intende] 
to leave the business to Carter to be cor- 
ducted by hint in any degree as his own, 


a 
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Lastly, we see that in the Directory of the 
year 1866, is, just as the gardens were 
beginning to produce tea, and the partnership 
therefore about to have dealings with the 
outside world, the defendants published the 
names of the partners in the concern, and 
the exact nature of Carter’s position in it. 
For the moment it is not a question, how 
far this was effectual as a publication. It is 
here valuable, because it serves in some 
measure to indicate the view of the contract 
which the parties thereto themselves took. 
From the date of the contract until the end 
of 1866, the partnership business had involved 
wothing but the actual manual clearance and 
cultivation of the gardens; and for that 
work the defendants had supplied the whole 
of the necessary funds. The concerns, there- 
fore, could not well have come before the world 
in any way. It was now just entering the 


tea market, and accordingly the defendants 


took the step of publishing the names of the 
partners. It is not suggested that either 
this or the matter of the name on the account 
sales occurred as the result of an after- 
thought, or as the consequence of any 
change in the relations between the defend- 
ants and Carter. And I must confess that 
the effect of these facts upon my mind, not- 
withstanding the extent to which Carter did 
unquestionably use his own name without 
interference from the defendants, is to satisfy 
me that the arrangements made between the 
defendants and Carter for the management 
of the business by him did not place Carter 
in any exceptional or extraordinary position 
relative to the business, or confer upon him 
any powers of dealing with the partnership 
property not usually enjoyed by the manag- 
ing partner or ageut in similar concerns. 

We come then to the question which 
forms the latter part of the second ground 
above set out, — was Carter’s position as 
manager of this business such as, in the ordi- 
nary practice prevailing with respect to the 
conduct of similar concerns, carried with it 
the power as against his partners to hypothe- 
cate a future or expected season’s crop of t 
not being tea aciually existing, or in his 
personal possession, whether actual or con- 
structive ? Itis, I think, a very significant 
circumstance in this case that there is abso- 
lutely no ovidence to support the affirmative 
of this question. There is nothivg in the 
evidence to suggest pven that the person 
appointed by the owners to manage a concern 
of this kind obtained By recognized usage 
the power of hypothecating the future pro- 
- duce of the gurdeus at his discretion, 








No doubt, the evidence is amply sufficient 
to show that it is: matter of most common 
practice that the future or forthcoming pro- 
duce of a garden should be hypothecated to 
secure the advance of the money needed for 
the expenses of cultivation, and that it is 


a recognized branch of a capitalists busi- . 


ness to advance money on this footing ; but 
no witness ventures to say, supposing a con- 
cern to be managed by an agent on behalf of 
the proprietors, that in the event of such 
hypothecation being made, it is the managing 
agent of the proprietors alone who usually 
effects it, at his own discretion, in the ordi- 
nary course of business, without special 
authority for the purpose. On the other 
hand, several expert witnesses expressly said 
they would never themselves advance money 
upon an hypothecation of this kind, at the 
hands of an agent, without first satisfying 
themselves that the agent possessed the 
power to hypothecate; and I do not under- 
stand that the plaintiffs have ever seriously 
contended that there is a usage of trade going 
to this extent: indeed, the learned Counsel 
for the plaintiffs during the argument 
admitted his own conviction that if his clients 
had known that Carter was not sole owner, 
they would not have accepted his hypothe- 
cation without enquiring as to his authority 
to make it. It seems that in the Court 
below some reference was made to the-case 
of the consignee of a West Indian estate 
for the purpose of leading up by analogy to 
the probable rights of one who stood in the 
position of ‘the plaintiffs relative to the 
defendants in the present matter. But the 
question before us is not so much, what are 
the rights of the plaintiffs if they are to be 
treated as cousignees of the defendants’ 
estate, as whether Carter had authority to 
place them in the situation of such con- 
signees. It appears to me that the plaintiffs 
have failed to make out that Carter had this 
authority. 

If then the plaintiffs can succeed in this 
suit, jt must be upon the third, of the above 
mentioned grounds. The principal facts 
bearing on this poiut are that at first Carter 
was sole owner of the gardens; that the 
defendants then by their agreement with 
Carter gave him full power “ to manage. all 
matters and affairs of the estate,” and omit- 
ted to prescribe the name or style under 
which this should be done; that in the 
course of this management, he used his own 
name only, as for instance in consigning 
produce for sale, and in all necessary corre- 
spondence ; thut the chests of tea, when 
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sent down from the gardens were addressed 
to*his name alone, or marked with his ini- 
tials; and that the money required at the 
gardens, when not sent in the shape of 
-treasury drafts, was habitually obtained by 
the garden managers through the means of 
. bills drawn upon Carter personally, and 
negotiated by the managers or the payee. 
It is not said that the defendants at any time 
knew that Carter was representing himself 
as sole owner of the gardens, but it is in 
effect urged on the part of the plaintiffs that 
inasmuch as the defendants did not take all 
the care which they might have taken, in 
most of these instances, to ensure that Car- 
ter’s name should appear with the qunlifl- 
cation of agent, they must be taken to have 
consented to his holding himself out to the 
world as sole owner of these gardens. It 
is certain, however, as I think I have shown, 
that the defendants did not really consent to 
Carter holding himself ‘out as sole owner 
of the concern; on the contrary, that they 
actually objected to anything occurring 
which might have the effect of obscuring 
the true owners. It was on this account 
that Carter felt himself obliged to conceal 
from them the fnot (necessarily incidental 
to the course of fraud upou which he had 
embarked) that the account-sales of the teas 
came to him add:essed and rendered to him- 
self personally ; and in the pretended origi- 
nals which he furnished to the defendants, 
he substituted for his own name the general 
term “owners of the Laojan and Namtee 
Tea Gardens :” but the defendants were not 
even satisfied with this, and insisted that the 
account should be rendered by the salesmen 
(as they supposed) through Carter to them 
in their business names.’ Ithas already been. 
mentioned that the defendants also every 
year, beginning at the end of 1865, published 
in their Directory an accurate description of 
the proprietors of these gardens, and of the 
exact position occupied by Carter ; and it 
is not an altogether unimportant faot that the 
plaintiffs have in use on their business book- 
shelf several numbers of this Directory, 
containing this information. I must add 
that there has been no imputation whatever 
made upon the defendants’ sincerity of pur- 
pose and action throughout this matter. It 
is thus seen, as I, think, beyond all doubt, 
that the defendants were all along, as a 
‘matter of fact, opposed to Carter’s assuming 
the character of sole owner of the gardens : 
why, then, are they to be taken in this suit 
as having consented to, or connived at, 
‘Carter’s: representing himself, directly gor 


‘ 


indirectly, to the plaintiffs as such sole owner ? 
It is not pretended that they made on their 
own part any’ positive representation to the 
plaintiffs either by word or act. The reason, 
if any, must be that they neglected to do 
something, or omitted to take some precau- 
tion which the plaintiffs hada right to expect 
that the actual owners of gardens, situated 
as the defendants were relative to Carter, 
would do, or take as against their managing 
agent. And the burden of showing thut 
this was the case, unquestionably rests on the 
plaintiffs, 

But .the plaintiffs have done nothing 
towards showing this. Probably, most cén- 
cerns of this kind are managed by an agent, 
and not by the actual owners, or, at any rate, 
not by all of them ; and we can imagine it 
to be usual that in such cases the agent 
character of the manager should be in some 
way manifested at his office,—th&t he should 
stgn his business letters as ngent; that 
the garden managers should in their com- 
munications with him designate him as agent ; 
that the produce should be consigned to him 
as agent, and soon. But, on the other hand, 
we can also imagine it a common practice 
that the agent should in these matters, or 
most of them, use his own name. And we 
have literally no evidence whatever before 
us sufficient to enable us to judge what is 
the practice which really prevails in these 
respects. Mr. Murdoch does not specify any 
particular shortcoming on the part of the 
defendants as that which misled him, or 
materially contributed to mislead him. Ho 
did not deal with, or even know, Carter nt 
the time when he alone was proprietor of the 
gardens. He is unable, and he does not 
pretend, to make it a ground of complaint 
that the defendants did not give notice of the 
change of proprietorship to Carter’s old 
clients. He cannot in any degree avail himself 
of the force of the illustration given by 
Mr. Baron Parke in Freeman v. Cooke,— 
namely, “aretiring partner omitting to inform 
‘“ his customers of the fact in the usual mode 
“that the continuing partners were no longer 
“ authorized to act as his agents is bound by 
‘all contracts made by them with third per- 
“gongs on the faith of their being so author- 
“ized.” As has been before remarked, the 
plaintiffs do not suggest that the defendants 
ever made any positive misleading repre- 
sentation to them. «Their case seems to bu 
simply this, namely, that the defendants by 
general negligence, want of care, and of 
supervision in,the matter, afforded Carter 
the opportunity of holding himself out to 
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the mercantile world as sole owner of the 
gardens, and that they are therefore bound 
by that which he, availing himself of the 
opportunity, has done in that character with 
respect to their property. But this position 
is not I think tenable. The principle of the 
decision in Pickard v. Sears (6 A. and E., 
474), as enuncinted by Mr. Baron Parke in 
Fieeman v, Cooke (2 Ex., 663), is that “if, 
whatever a man’s real intention may be” 
(i.e, in regard to making a representation of 


- fact), “he so conducts himself that a reason- 


able man would take the representation to be 
true, and believe that it was meant that he 
slæuld act upon it, and did act upon it as true, 
the party making the representution would be 
concluded from contesting its truth; and 
conduct by negligence or omission, where 
there is a duty cnst upon a person by usage 
of trade or otherwise to disclose the truth, 
may often have the same effect.” And Mr. 
Justice Blackburn, in Swan v. North British, 
&c, Australasia Company, said, that the 
neglect which is to give rise to the estoppel, 
“must be in the transaction itself, and be the 
proximate cause of leading the party into 
the mistake ;” also, “it must be the neglect 
of some duty that is owing to the person led 
into that belief, or what comes to the same 
thing to the general public of whom the 
person is one; and not merely neglect of 
what would be prudent in respect to the 
party himself, or even of some duty owing 
to third persons with whom those seeking to 
set up the estoppel are not privy.’ The 
plaintiffs have fuled to point out any con- 
duct on the part of the defendants which 
was the notural and proximate cause of their 
being led into the belief that Carter was sole 
owner of the gardens, and that they might 
safely deal with him as such. At most they 
have shown that if the defendants bad exer- 
cised a stricter supervision over Carter’s pro- 
ceedings than they did, they might have put 
it out of his power ‘to commit the fraud 
which he did commit. 
the Exchequer Chamber in Swan v. North 
British Australasia, &c., is authority for say- 
ing that it is not enough as between two 
innocent persons, in order to cast the loss 
occasioned by the fraud of a third person 
upon the one rather than upon the other, to 
show that the first by his imprudence and 
want of care over his own property enabled 
the fraud to be committed. f 

The oases in equity which bear upon this 
point seem to deal with the matter in a 
slightly different manner, but the result 
arrived at iu them is substantially the same 


But the decision of 





as in those just quoted. In Evans v. Bick- 
nell (6 Ves., 174) the Lord Chancellor (Elden) 
discussed a question of this kind at consider- 


able length and under severnl aspects‘ There 
a husband having by deceit obtained from 


his wife’s trustee the title deeds of the trust 
property, morigaged the property to a stranger 
for an ndvanoce of money to himself. The 
bill sought to establish the mortgage, and 


to make the trustee liable for the deficiency. 
In delivering judgment the Lord Chancellor 
said: “ The question in this cause is whether 


upon the doctrine of thia Couit the defend- 


ant Bicknell (the trustee) is linble to make 
good the deficiency to the plaintiff upon this 
transaction beyond the value of Stansell’s 
(the husband's) interest under the settlement 


which would be the first to be applied. The 


billcontended at first that this was a gi oss fault 
on the part of the wife ; that she was privy 


to all the circumstances under which her 


husband obtnined the loan, and gave positive 
encouragement to the party lending—an 
allegation which 


if made out would be 
sufficient to postpone her to the mortgagee ; 


because coverture is no exeuse for fraud. 


Upon her answer, however, and the evidence, 
it is not now, nor cnn it be, contended that 


there was upon her part either distinot fraud 
or that gross degree of negligence which 


this Court looks at as fraud with regard to 
the consequences atiaching to tt. There- 
fore her estate, so far as depends upon her 
own act, appears secure.” Again, later in 
the same judgment appears this passage : 
“ All these cases, either of positive repre- 
sentation contrary to the, truth, or conceal- 
ment of what ought to have been represented, 
are intelligible ; but it is not to be denied 
that where there has been mere negligence, 
though it may have very mischievous con- 
sequences, the Court has not charged the 
party unless it has been so gross as to amount 
to evidence of fraud.” ‘Thus we find the 
Lord Chancellor classing the materials 
which would furnish an estoppel to prevent 
the real owner of property from averring the 
truth with regard to the non-tranafer of his 
sroperty, under three heads,—namely, actual 
representation by him contrary to that truth; 
concealment by him of what he ought to 
have represented with regard to it; ond 
negligence in the matter so gross as to 
amount to evidence of fraud. Also, the 
Lord Chancellor added that “ if the intention 
is fraudulent in any respect, though not 
pointed exactly to the object accomplished, 
yet he will be bound.” The doctrines of 
the Court of Chunoery in England with 


1874.1 Civil 


THE WEEKLY REPORTER. 


-1 


Rulings. 173 





r 


regard to the constructive notice which will 
fx a purchaser of property with a trust, 
are also perhaps pertinent to this case, 
because it is maintamed on behalf of the 
plaintiffs, apparently with the approbation 
of Mr. Justice Macpherson, that inasmuch 
us the defendants might, by the exercise 
of the most ordinary caution and care, have 
made themselves acquainted with Carter's 
doings, they must therefore be made respon- 
sible for the consequences of them. But it 
appears to be well settled that simple negli- 
gence and abstaining from enquiry is not 
enough ; “there must be a degree of negli- 
gence so gross that a Court of Justice may 
treat it as evidence of fraud” (per Vice- 
Chancellor Wigram in West v. Reid, 2 Ha., 
257). 

It is, I think, in this case beyond all 
question that the defendants did not make 
any positive representation to anybody 
calculated to give rise to the belief that 
Carter had power to hypothecate the senson’s 
tea ; and that they did not keep back from 
any one anything in the shape of informan- 
tion to the contrary which they were under 
any obligation to disclose. The plaintiffs 
nre therefore driven to rely upon the 
defendanta’ negligence and want of care 
solely. But it is impossible, as it seems to 
me on the admitted facts, to contend that the 
negligence and want of care apparent on the 
part of the defendants was of such a 
character as to afford evidence of fraud. 

On the whole, then, I have experienced no 
substantial difficulty in coming to the con- 
clusion that the plaintiffs have failed to make 
out that the defendants are liable to make 
‘good Carter’s contiact of hypothecation. 

It has however been argued that even if 
this be so, still the defendants are bound by 
the contracts, exhibited in the bills of 
exchange, which Carter drew on the plaint- 
iffs ; these contracts are subsidiary, so to 
rpeak, to the larger contract of hypothecs- 
tion, and it would be strange if they could 
be enforced against the defendants when the 
principal contract could not be. But all 
question even on this head is, I think, set a 
rest by reason of the non-estublishment of 
the first ground before mentioned. Carter 
was no more the agent of the defendants in 
drawing these bills than he was in the 
matter of the principal contract. 

I am therefore of opinion that the plaint- 
iffs have in all respects failed to establish the 
claim which they make*against the defend- 
ants, and that this suit ought to be dismissed. 


I regret exceedingly to find that in takipg | 










this view Ihave the misfortune to differ 
from the learned Chief Justice. This judg- 
ment was sited at by me, and written out 
some months ago, when the facts of the 
case and the arguments of Counsel were 
fresh in my memory, and I have had no 
leisure since for revising it. Iam not pre- 
cisely informed ns to the ground upon which 
the Chief Justica places lis decision, bu! 
the more prolonged consideration which I 
know he has been able to give to the matter, 
of itself, apart from other reasons, serves to 
invest his opinion with the greater weight 
as compared with mine; and the additional 
fact that he concurs with Mr. Justice Mf- 
pherson necessarily leads me to distrust very 
much my own conclusions where they are 
opposed to his. It is, under these citeum- 
stances, great satisfaction to me to know thar 
my opinion, whichever way it lies, caluot 
materially affeot the result of this suit as 
between the parties. 

Couch, C. J—By an agreement made on 
the 22nd day of July 1862 between Thomas 
Emerson Carter and William Thacker, since 
deceased, and the defendants George Parbury 
and William Spink, Carter agreed to sell, and 
Thacker, Parbury, and Spink agreed to pur- 
chase, “ one equal half part in the land», ten 
plantations, and estate situate in the province 
of Assam, the property of the said T. E 
Carter, then in his possession, and for giants 
of which he had applied to the Indian 
Government, aud which were known tes- 
pectively as the Laojan Tea Estates and 
Grants of land.” 

The agreement contained the following 
clauses :— 

“ 2nd. The price of the said shares shal 
be the nggregate amount of all sums expender 
by the said Thomas Emerson Carter upon the 
said lands or auy of them up to the date 
hereof, and upon such amount being asccr- 
tained the sume shall be prid to the stie 
Thomas Emerson Carter by bills on Londor 
drawn at the current exchange of the day 
by the firm of Thacker, Spink & Co., o 
Calcutta, or W. Thacker & Co., of London, 
payable three months after sight. 

“8rd. The price go paid shall stand in the 
books and accounts of the estates asa charge 
thereon, bearing interest at 5 per cent. per 
annum, and shall be paid to the said William 
Thacker, George Parbury, and William Spin! 
out of the produce of the said estates betore 
any division of the profits or gains thereof. 

“4th. Thesaid‘William Thacker, Georgo 
Parbury, and William Spink shall provide al! 
funds necessary for cultivating, clearing, an 
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carrying on the said lands and plantations, 
which shall bear the like interest, and be 
repayable in like manner as idstipulated in 
respéct of the monies mentioned in the third 
clause, 

“Sth. Whilst in Calcutta, or within the 
proviuce of Bengal, the said Thomas Emerson 
Carter shall conduct and manage all matters 
and affairs of the snid estates, subject, 
nevertheless, to the assent and approval of 
the said William Thacker, George Parbury, 
and William Spink, 

“6th. Subject to the payments referred to 
in clauses three and four of these presents, 
the gains and profits of the said estates shall 
be divided yearly as soon as the accounts of 
each season can be conveniently closed, in 
the following proportions, that is to say, one- 
half to the snid Thomas Emerson Carter and 
the other half to the said Willinm Thacker, 
George Parbury, and William Spink. 

“7th. The said Thomas Emerson Carter 
shall, when called upon to do so, convey the 
moiety of the said William Thacker, George 
Parbury, and William Spink to them, their 
heirs aud assigns, in such manner as they 
shall require, they paying all charges attend- 
ing the same.” 

“11th. Proper books of account shall be 
kept in Calcutta, and be at all times open to 
the inspection of the parties hereto at 
reasonable hours in the day time, and that 
such books shall remain at the office for the 
time being of Messrs. Thacker, Spiok & 
Co.” 

Thus the agreement provided that Carter 
was to conduct and mannge all matters and 
nffairs of the estates. Nothing is said as to 
its being done in his own uame or in that of 
the partuers, or of any firm, 

The manner in which the business was 
conducted is stated by the defendant Mr. 
Spink, who was examined as n witness. 

He snid : “About July 1862 I first heard 
of the Laojan Tea Company. Mr. Carter 
was going to England and offered me a 
sharo in it if I found money to carry it on. 
J agreed subject to sanction of my partners, 
‘Che terms were in writing. This is it, 
No. 25. It is signed by Carter and by myself. 
It was subject to his getting approval of my 
partners at home. He did get it. If they 
had not agreed, I would have taken the share 
for myself. He had spent about Rs. 5,900 
ja the concern. It was paid him in England 
by my partners Parbury and Thacker. We 
have advanced every shiking from that time 
to the present. We have gdvanced about 
4% lakhs now by n rough guess, the balance 
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against the gardens, after allowing for what 
we haye received. We used to furnish 
Carter with accounts of the sums advanced. 
We used to send them to Carter at the end of 
the month, and again at the end of the quarter 
another account, They were signed by 
Mr. Carter and myself and sent to England, 
This is one (Y) to 22nd September 1871, 
and shows a balance of Rs. 8,48,620-5-5. 
It is dated 31st October 1871. ‘This was 
amongst the books handed by Behrends to 
Mr. Brown. Itis signed by Carter. I have 
had an account made of the total amount 
advanced to Carter to the day he went away. 
This is a correct account (26). This is the 
account to end of May. It shows every- 
thing received as well as paid (No. 27). 
The tea received since Carter’s death has 
been shipped to England. No accounts 
have been received. They will amount to 
£3.000. Carter went two or three times to 
England for short trips. Thacker, Spink & 
Co. managed. None of my partners have 
been out here since 1862. While Carter was 
away we mannged. I was sole partner here, 
but I was in England with Carter in 1865 
and 1867. Mr. Barham managed, them. 
On the last occasion when I went home, 
Mr. Brown managed for me. Brown and 
Barham made the 1emittanees while I was 
away. When Mr. Carter was here we made 
remittances through him. He told me the 
sums he required to send to the gardens. and 
I used to get treasury drafts. We used to 
give him the drafts for the amounts wanted, 
Someti-es we could not get treasury drafts, 
and when the managers ran short they drew 
billa, which we paid. ‘The managers at the 
gardens drew on us when Carter was away, 
or when he was here they drew ou him. 
We used to give a cheque. Carter used to 
send his man with a uote, “ My dear Spink,— 
Give me a cheque for amount of bill falling 
due to-day.” I gave the cheque, and have 
paid other bills Carter used to send to us, and 
we paid with reference to the particular bills, 
A payment on account of No. 22 we put 
down as paid on account of ten gardens to 
he man who received the money. They 
were presented by native bankers. We put 
down Dill favoring so and so. Mr. Carter 
took contracts for supply of tea chests, and 
when he wanted money he sent to us for it. 
He sometimes mentioned the number of 
chests. In March 1872 I sent him an 
advance of Rs. 1,000 to pay for ten chests. 
In 1866 the gm dens began to bear ; perhaps 
a little in 1865, not worth mentioning. In 
1867 aud 1868 they were better. The tea 
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1865 to 1868 was partly sold in Calcutta and 
partly sent to England. I cannot say when 
it was sold in Calcutta. After beginning of 
1869 it was all sold in Calcutta. We had 
been sending home, and Carter recom- 
mended from beginning of 1869 it should 
be sold in Calcutta. He represented it sold 
2 annas a pound better in Calcutta. He 
did so for some time. We did not accede 
till the beginning of 1869. Mr. Carter 
sent home account sales of tea of 1869 
and 1870. The originals did not pass 
through my hands. He used to write long 
letters to Mr. Thacker sending home the 
account sales. Iread and forwarded them. 
I don’t remember ever inspecting the 
account books. He always said they were 
unfinished ; he was waiting returns from the 
gardens to get them finished. Mr. Thacker 
wrote to Carter, as the real owners were 
Thacker, Spink & Co., the accounts should 
go in their names. I had not the slightest 
idea the teas were being sold by Moran and 
Cresswell on account of T. E. Carter, Esq. 
This (28a) is the letter. Subsequently they 
were nll sent-home on account of Thacker. 
Spink & Co. Ou my return here at end of 
November 1872, I became aware they were 
being sold on account of T. E. Carter, Esq. 
I never had the slightest suspicion that 
advances were made on tea of ours being 
pledged. I never gave him authority to do 
so, My firm has never refused to meet any 
liabilities of the garden; we paid them 
immediately. This (29a) is Carter’s reply 
to 28a, It is dated 2nd September 1869. 
From that date all future account sales were 
rendered in name of Thacker, Spink & Co. 
The managers at the gardens pay them- 
selves from money remitted and send us 
accounts. Lawrie is our present manager. 
He draws his salary out of money remitted 
to him. Atone time we paid Rs. 200. We 
now pay Rs. 300 a month to his private 
agents, Balmer, Lawrie & Co. We paid 
them a part of his salary. ‘Pay, Thacker, 


Spink & Co.” is our writing. They were’ 


made out against Carter and pnid by us. 
Carter sent them on. We ordered payment, 
and they were paid in ‘our office (80). We 
got memos. 
them in Mr. Lawrie’s handwriting. Some- 
times they came with such a memo,, at 
others with a letter from Carter.” 

Mr. Brown, who had charge of the busi- 
ness of Thacker, Spink & Co. during Mr. 
Spink’s absence, said : “‘ Mr. Carter had the 
management of the Laojan Ten Company. 
I simply furnished the money as Camer 


with the drafts. 81 is one of | 


required it, here was no particular differ- 
ence between 1869 and 1872. Mr. Cater 
would say hefrvanted money on a particular 
date, and it was generally paid to Mr. Cuter, 
In one or two instances the movey was 
not paid to him. ‘hacker, Spink & Co.'s 
cheques were paid to Mr. Carter for the 
Laojan Gardens. On one or two occa-ions 
we paid the party. Inever refused anythit g 
Carter wanted. He always had everything 
he asked for. I never knew tiil Septem» 7 
1872 he was getting advances, I first hvid 
it from Mr. Gray, and half-an-hour sfeer 
from Mr. Murdoch. I went to Mr. Murdoch 
who explaiued matters to m», showed wo 
Carter’s letters, sent for his firm books, nud 
read to me the amount Carter had received. 
I believe I told him the firm had no know- 
ledge anything of the kind had oeeanct, 
Mr. Behrends acted after Mr. Cniter’s 
departure in July. I wrote awi demande] 
all the papers. I had to wait sme tme 
before I got them. Things went on ia 
precisely the same manner after Cuta" 
departure. I never refured Behrends auy 
money he wanted for the estates. Cir- 
tainly not. Occasionally a draft frem 
Assam would be sent with a chit fiem 
Carter by a man of one of the banks. In 
every case communication was made hy 
Carter before payments were made.” 

It appears to me to be a most marer‘n] 
circumstance that the bills by menus or 
which the local manager at the tea gardens 
obtained money when he required it were 
drawn upon Carter in the same manner a~ il 
he had been the sole owner, and that Mr. 
Lawrie, the manager, drew his salary in ir 
same way. The defendants were fully awan 
of this, and found the money to meet ther» 
bills and drafts. And this mode of denlirg 
continued down to the time of the traucaz- 


‘tion which is the subject of this suit. 


The sales of tea in Calcutta were made 
hy the brokers on Carter’s account only, and 
the account sales were made out in his name 
Mr. Spink said that Mr. Thacker wrote te 
Carter that as the real owners were Thacker, 
Spink & Co., the accounts should go in theit 
names. 

It appears from the evidence of Mr, lewi’ 
that Carter met this request by manufacturine 
account sales from those which were furnishes 
to him by the brokers, and subsequently al 
the account sales were sent home on accoun. 
of ‘Thacker, Spink & Co. But Mr. Thacker’: 
letter to Carter shows that le knew tha. 
Carter had beer having the tea sold iu his 
own name. The account sales were sen. 
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home to Mr. Thacker by Mr! Spink, but as 
he said he had not the slightest idea that 
the tens were being sold account of 
Carter, he probably did not examine them. 
In fact, he, as he said, placed the utmost 
confidence iu Carter, who was his son-in-law, 
and nothing was done by the defendants to 
learn whether the teas continued to be, sold 
on Carter’s account, 

The only act in the way of notice to the 
public which the defendants attempted to 
prove, was a notification in a Directory pub- 
lished by them in Calcutta (Thacker, Spink 
& Co. being booksellers and publishers). 
«In the Directory for 1870, in the list of 
tea estates there is the Laojan Tea Estate, 
and proprietors T, E. Carter, Thacker, Par- 
bury, and Spink. Mr. Murdoch, one of the 
plaintiffs, said : “I don’t look into Thacker’s 
list unless I have occasion. I know there 
is such aclist. That is my copy. It was 
in my firm. I have examined it since 
this suit. I see the Laojan nand Namtee 
Company is in the list. The indigo I look 
after in the same way, I don’t refer to 
these. We know it all. We have no occa- 
sion to apply to Thacker’s Directory.” | 

In the Directory for 1870 and for 1872, 
Carter is also described as Calcutta agent. 

Assuming that the plaintiffs knew what 
was in this Directory, I think it cannot be 
cousidered as a notice to them that the 
nuthority which Carter had been exercising, 
and which he continued to exercise with, so 
far as if related to the bills drawn by the 
local manager and the drafts for his eulary, 
the knowledge of his partners, hnd been 
determined; and that he hnd only the 
authority of nm ordinary Caleuttn agent. 
If it is usual for the local'manager to draw 
upon the ‘agents in their own names as if 
they were the owners, the defendants might 
have proved it The plaintiffs were uot 
bound to prove the contrary. 

This was the state of things when the 
agreement upon which this suit is brought 
was made. Mr. Murdoch’s evidence about 
it is as follows :— 

“I denlt with Carter as owner till his 
death. Ireccived no notice from any one that 
he was not owner. I received D from Mr. 
Carter ; also E. F is the press-oopy of the 
letter written by our firm to T. E. Carter. 
This was sent with the letter. We afterwards 
received it back from Mr. Carter. It is 
signed by him. Until recgntly it bore a one- 
rupee stamp ; now similar documents benr n 
two-rupees slamp as an assignment (G). 
These account gales were rendered by me 

è 


to Mr. Carter for season 1871-72 (H 1), 
They are signed by Mr. Davidson, They 
were rendered in ordinary course of business. 
Mr. Carter never complained of thelr correct- 
ness.” 

The papers referred to are the two letters 
which have been read by Mr. Justice Phear, 
and which I therefore need not read again, 
and the paper which is the foundation of this 
suit. It reads thus:—“ In conformity with 
the tenor of a letter received from William 
Moran & Co., dated the 9th day of Feb- 
ruary, and pursuant to directions received 
from William Moran & Co., I do hereby 
certify and declare that I will hold the entire 
quantity of tea to be made this season at 
the Lnaojan and Namtee Tea Gardens in 
Assam as the property and at the disposal 
of William Moran & Co., for and on behalf 
of the said William Moran & Co., and that 
I hereby undertake to continue so to hold 
the above tea for the sple use and disposal 
of. the said William Moran & Co., or at the 
order and direction of the said William 
Moran & Co., and to consign it at the usual 
period, or when required, tinder invoice 
addressed to the said William Moraf & Co., 
or to their order dated at Calcutta.” 

In another part of his evidence, Mr. Mur- 
doch sgaid :—“In all the transactions I had 
with Carter, I believed him to be owner of 
this property, and made advances to him ag 
owner ; to him personally. He was the only 
person to whom we gave credit. Mr. Cress- 
well told me he thought Mi. Carter had 
treated him badly, but what his reasons were 
I dowt remember. All the ndvances I made 
to Carter were mnde on bills of exchange. 
G was a collateral security for those bills. 
We frequently get auch documents, It is 
not our practico to get instructions to the 
manager at the gardens. Mr. Carer should 
lava addressed this to his mannger, who 
should have signed it, intended Mr. Carter 
to sign one, and his manager the other. TI 
intended Cnrier to sign the one he signed, 
and we filled up” (this was with reference 


o some .questions which were put to him 


about the paper not having been signed by 
the manager of the ten gardens). “The 
one he signed should have been signed by 
his manager at the tea gardens. Mr. Carter 
objected to sign anything as the letters 
show ; but subsequently signed that one (G). 
I presume he objected to sign anything 
that would go to his manager. I presume so 
now ; but did not do go then. I have had 
many instances similar to this, I really djd 
noPattach much importance to it, as I thought 
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bound to ascertain whether what he was 
doing was agsented to by his partners. 
There was no provision that the business of 
the cultivation of the tea gardens and dis- 
posal of the produce should be carried on in 
their names or in the name of a firm, go that 
the public would have notice that Carter 
was not the sole owner. Considering tho 
confidence which Mr. Spink placed in Carter, 
and the manner in which Carter conducted 
the business from the first, I think it is most 
robable that it was the intention of all 
parties that Carter should continue to conduct 
and manage the affairs and business of the 
ten gardens as if he had not parted with tio 
half share and had continued to be the sole 
owner. 

It does not appear to me that there ia any 
question here of negligence to which the argu- 
ment before us was partly directed, It is 
a question of actual or apparent authority, 
and whether the transaction was one which 
the owner of a tea garden carrying on the 
cultivation of it would, in the ordinary course 
of business, enter into, think Carter had 
authority to do anything which an owner 
and cultivator of a tea garden would do in 
the ordinary course of business. And cer- 
tainly if the authority was not actually given 
tohim, he was allowed by his co-partners to 
act as if he had it. 

Then the only question is whether this 
transaction was in the ordinary course of 
business. This is a question of fact to be 
decided according to the evidence. 

In Dickenson v. Valpy there was no evi- 
dence of usage, and in the absence of it the 
Court could not say that it was necessary 
for the purposes of farming to draw bills of 
exchange. 

Now, as to the course of business, we huve 
not only the evidence of Mr. Murdoch, but 
also that of Mr. Williamson, one of tho 
defendunts’ witnesses, It was not suggested 
to us that Mr. Murdoch acted in any way in 
bad faith, or not in the course of his business. 
It is evident that he considered the trans- 
action as an ordinary one, and at the closc 
of his evidence he said: “It is usual for 
produce of tea gardens to be hypothecated, 
also of indigo concerns, We have carriec 
on both indigo concerns and tea gnideus 
There is nothing in their produce beivy 
pledged to put us on enquiry.” 

Mr. Williamson, a member of a finn of 
ten agents, said :eI have never known u 
private tea concern to borrow mouey ny inst 
produce. I hve known no one having a 
share only do so. I have known the power 


































I was dealing with an honorable man. I did 
not attach much importance to his assign- 
ment. I wanted some document. If I 
insisted on it, I would have had both signed. 
I wanted some security. He gave no renson 
except what is set out in his letter (X). 
In ordinary course the two letters should 
be signed. Sometimes we have it one way, 
somelimes the other, The ordinary course 
is that both should be signed. It is generally 
done. Up to thnt time I bad not lind such a 
document from him. On previous ocensions, 
it was when tea was made aud coming down 
here. Jt was before any tea wns made. I 
should have given money if he had not signed. 
I thought Carter was an honorable man, and 
that if he engaged to hold 1,000 maunds 
of tea nt my disposal he would do so. I 
made no enquiries nt all about Carter. On 
his own statement I thought him sufficiently 
solvent and honorable to make advances to. 
* * * * * 
Ten often comes without the bills, We give 
indemnity. Sometimes we make advances 
on bills, and sometimes without, just as 
suits the convenience of the borrower. The 
most usual way is by drafts. We generally 
have an assignment. In the middle of the tea 
season we advance on bills of lading, or if we 
know the parties. they say they will send us 
so much tem I call that trusting to their 
honor. Our firm does not make advances 
without covering or expectation thereof. I 
never intended to advance the money to 
Carter without expectation of tea of Laojan 
Gardens, I never heard anything to lead 
me to suppose Carter wanted the money 
except for legitimate purposes of his garden. 
Most decidedly we would not make advances 
for speculations, We only make advances 
on produce received for sale. It is usual for 
produce of tea gardens to be hypothecated, 
also of indigo concerns. We have carried 
on both indigo concerns and tea gardens. 
There is nothing in their produce being 
pledged to put us on enquiry.” 

It appears to me that the question in the 
case is whether this transaction was withiné 
the scope of the authority which Carter had, 
or was allowed by his partners to appear to 
have, in maunging and conducting the affairs 
and business of the partnership. The agree- 
ment, I think, impliedly authorized him to 
conduct and manage the matters and affairs 
of the estates in his own name, and as if he 
were the owner. It wgs to be subject to the 
assent and approval of his co-partners ; but 
the public would have no notice of this, nnd 
the-persons dealing with him would not be 
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conveyed by power-of-attorney. It formsa 
necessary part of tea businesg if you want 
to raise the money. A sole pariner can do 


it, but no one else, unless empowered by. 


power-of-attorney. That is my opinion after 


20 years’ experience. *** It is a very’ 


usual thing with private tea companies to do 
80, if they waht money. Itis very frequently. 
done,” 

It is clear to my mind upon this evidence 
that the trangaction would have been accord- 
ing to usage if Carter had been the sole 


by allowing Carter to manage them ostensi- 
* bI as sole owner clothed him with every 

authority which was incidental to a sole 

owner in that business, ; 

In Pickering v. Busk, 15 East, 43, Lord 
Ellenborough says : “ Strangers can only look 
to the acts of the parties and to the external 
indicia of tlle property, aud not to the private 
communications which may pass between a 
principal and his broker ; and if.a person 
authorize another to assume the apparent 
tight of disposing of property in the ordi- 
nary course of trade, it must be presumed 
that the apparent authority is the real author- 
ity.” And it was held in Freeman v. 
Loder, 11 A and E, 592, that if a person is 
trading in his own name as the agent of 
another with his knowledge and authority, 
his contracts are binding upon the person for 
whom he is trading, until the latter gives 
notice to the world that he haa reyoked the 
power to act for him, 

On the above grounds, I think that the 
defendauts were bound by the agreement of 
the 9th of February 1872, and that the deci- 
sion by Mr. Justice Macpherson ought to be 
affirmed and the appeal dismissed ; but as my 
learned colleague is of a different opinion, I 
think is should be without costs. 


The 4th December 1873, 
Present: 


Sir James W. Colville, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 


Toda Giras Haks—Immoveable Property —Limi- 
tation—Act XIV of 1869 s. 1. cls. 12 & 16. 


On Appeal from the High Court of Judi- 
cature at Fort Wiliam ai Bombay. 


Maharana. Futtehsangji Jaswanteangji. 
versus, 
Dessai Kullianraiji Hekoomutraiji. 
In a suit to establish plaintiff’s right to a toda giras 
"hak upon defendant’s inem village, and to Tecover 
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. owner of the tea gardens, and the defendants |; i*bhty to make the payment 1s not perso 




















arrears due in respect of that hak, the substantial ques- 
tion was whether the suit being for the reco of an 
“ interest in immoveable’ property” fell within the 12th 
clause of the 1st section of Act XIV of 1859, or was 
to be governed by the 16th clause, 

Hep that the determination of the question depended 
upon the eral construction to be given to the terms 
‘t immoveable property and “interest in immoveable 
property” as by the Indian Legislature: and that 
the term “immoveable property” comprehends all that 
Would be real property according to English law, and 
possibly more, 

Hexp further that whatever may have been the 
‘origin of the hak, it must be ‘assumed to be now a right 
to receive an annual payment which has a legal foundation 
and of which the enjoyment is hereditary, and that the 

nal but attaches 
to the inamdar virtute tenura. 

Hexp accordingly that the interest of the hakdar 


was an “ interest in immoveable property” within the 
meaning of Act XIV of 1859, and that the sut would be 
governed by the limitation of 12 years providèd by 
the clause 12th of section 1. 


Tue suit which bas given rise to this 
appeal was brought by the appellant in 
January 1865, against the respondent, to 
establish tbe right of the former to a toda 
giras hak upon the inam village of the 
latter, and to recover the arrears due in 
respect of that hak, for the seven years pre- 
ceding the commencement of the:suit. The 
annual amount alleged to be payable, by the 
respondent to the appellant is 501 rupees ; 
though it may be questionable on the evidence 
whether this sum is the gross amount of the 
hak, or the net balance after deducting 
certain small payments and allowances to 
other persons which are entered in the 
accounts, 


The respondent admitted, as his father in 
other proceedings had admitted, the existence 
of the hak, and that it had been paid by the 
inamdars of the village up to the Samvat 
year 1914 (corresponding with 1857-58); 
but contended that his father had then pro- 
perly exercised a right to put an end to it; 
and, further, that the present suit was barred 
by the law of limitation. 

The issues settled are at page 20 of the 
Record ; but the only one which is to be 
considered on this appeal is whether the 
claim is within the appropriate period of 
Yimitation or not. Of the remaining issues, 
one, which is no longer treated ns material, 
was disposed of in the appellants favor, 
and the others have not been tried. 

The substantial question considered in the 
Court below was, whether the suit, being one 
for the recovery of an “interest in immove- 
able property,” fell within the 12th, or was 
to be governed by fhe 16th, clause of the 
lst section of Act of 1859, In the 
former case, the period of limitation would 


be% twelve years, and the snit would be | 
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brought in time; in the latter case, the period 
of limitation would be only six years, and 
the suit would be barred. 

The determination of this question involves 
the consideration of the nature of a toda 
giras hak. A good deal of learning on this 
subject is to be found in the case of the 
Collector of Surat v. Pestonjee Rutonjee, 
2 Morrie’s Cases in the Sudder Dewnnny 
Adawlut of Bombnv (for 1855), p 291, and 
in the case of Sumbhoolall Girdhurlall v. The 
Collector of Surat, 8 Moore’s I. A., p. 1, to 
which their Lordships have been referred. 
They do not think it necessary to go at any 
length into this. It is sufficient to state that 


these annual payments, although originally- 


exacted by the Grasias from the village com- 


munities in certain territories in the west of 


India by violence aud wrong, and in the 
nature of black mail, had, when those terri- 
tories fell under British rule, acquired by léng 
usage a quasi-legal character as customary 
annual payments; that as such they were 
recognized by the British Government, which 
took upon itself the payment of such of them 
as were previously! payable by villages paying 


revenue, and left the liability to pay such of 


them as weie payable by inam villages to fall 
on the inamdar. 


Moore, it cnunot be questioned that the toda 
giras haks of the former class constitute a 


recognized species of property capable of 


alienation, and of seizure and sale under an 
execution. How far that decision may govern 
the rights of an inamdar, and some of the 
questions raised by the untried issues in this 
suit, their Lordships abstain from considering. 


For the purpose of determining the question of 


limitation, it must be assumed that the claim 
of the appellant, if not barred, has a legal 
foundation. 

The question to which period of limitation 
these claims are subject has been the subject 
of several decisions in the Bombay Courts, 

The earliest of these being the case 
of the Collector of Surat v. Tejoobawa 
Bhugwausungji, which is set out at p. 67 o 
the Record, does not materially affect the 
present question. : When that suit was 
commenced, Act XIV of 1859 had not 
come into operation ; and under the law 
then in ‘forge (the Bombay Regulation V of 
1827), the claim was subject only to the 
twelve years’ rule of limitation, whether a 
toda giras’ hak was,in the nature of 
moveable or of jmmoyeable property. It is 
trne that the High Court, in delivering its 


judgment, jutima‘ed an opinion that, whater, 


And since the decision of 
the before-mentioned case in the 8th vol. of 






might have then the original nature of that 


toda giras payment, its conversion into an 
annual ee A out of the Government 
treasury, not secured or chargeable on any 
particular lands, had deprived it of the 
character of immoveable property, if it over 
possessed that character, But it is obvious 
that this dictum has no application to a toda 
giras hak payable by an inamdar, in respect 
of which there has been no such conversion. 
The case of Furushiam Nurbheram v. Syud 
Hossein Wullud, which is set out at pp. 69 
and 72 of the Record, is, however, in poini. 
There the question arose between the pur- 
chaser of the Grasia’s interest in a tofa 
giras hak at an execution-sale, and an 
inamdar ; and the law of limitation to be 
applied was Act XIV of 1859. The Judge 
of Broach there held (and his decision was 
affirmed on appeal by the High Coart) thar 
the claim was clearly for a money’ payment, 
and that the case must be decided by the 
16th clause of the 1st section of the Statute, 

The authority of this last case has been 
recognized, and its ruling adopted by each 
of the three judgments now under appeal. 

The other decisions of the High Court of 
Bombay which have been cited, are all 
distinguishable from the present. 

That of the Collector of Surat v. Tho 
Heiresses of Kirvabai, 2 Bombay High Court 
Reports, 289, seems to their Lordships to 
have no bearing upon the question befor 
them. The only questions raised in it were 
whether a toda giras Lak was alienuble, 
und whether, by reason of its falling within 
the definition of “land” contained in a par- 
ticular statute (which it did not), the Court 
was deprived of jurisdiction. In the case of 
Buratsangji v. Navanidaraya, 1 Bombay 
High Court Reports, 186, as in that set forth 
at p. 67 of the Record, the law of limitation 


‘to be applied was the Bombay Regulation V 


of 1827; and what the Court actually 
decided was, that the right to the desnigiri 
allowance claimed would be barred, unless 
the plaintiff could establish the receipt of a 
payment on account of it within twelve 
years. The Court, uo doubt, deseribed the 
allowance claimed as “in the nature of ono 
charged upon, or payable out of land.” But 
whether it were so or not was not a point in 
issue. Agnin, in Raiji Manor’s case, 
reported in 6 Bombay igh Court Reports, 
p. 56, the Conrt, in ruling that the claim 
was barred by tho six years’ limitation, 
distingaished it from the last-mentioned case 
on the ground that it was a claim for a pagdi 
allowance, which was a mere money payment 
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out of a desaigiri allowance, and not like the 
latter in any sense an interest ® land. The 
sume distinction may exist between a pagdi 
allowance and a toda giras hak. 

The case of Krishnabhat Hiraganji, 
reported in 6 Bombay High Court Reports, 
p. 187, and that of Purshotam Sidheshvnr, 
reported in 9 Bombay High Court Reports, 
p. 99. both relate to hereditary offices and not 
to haks, and cannot, therefore, be :egarded as 
directly in point, although the principles 
which they lay down for the construction of 
Act XIV of 1859 are important, and will 
have to be considered hereafter, It is, how- 
ever, to be remarked that, in the latter case, 
Chief Justice Westropp, at the close of his 
able and elaborate judgment, expressed a 
strong doubt o! the soundness of the decisions 
which had ruled that claims for the toda 
giras haks, were subject to the six years’ 
rule of limitation, This being the state of 
the authorities at Bombay, their Lordships 
cannot think that there has been that long 
and consistent course of decisions which 
affords grounds for treating the question 
under consideration as concluded by authority, 
even in the Courts of India. 

Tt has, however, been strongly urged on 
the part of the respondent that this appeal 
is to be determined by the authority of their 
Lordships’ recent decision in the case of 
Desai Kullianrai Hakoomutrni (the present 
respondent) and the Government of Bom- 
bay, 14 Moore’s I. A., p. 551. Their Lord- 
ships cannot accede to this argument. 

In the case so relied upon, the question 
of limitation did not arise. It is, however, 
troe that in deciding it the High Court of 
Bombay had held that the respondent had 
acquired n title, by positive prescription, to 
the hak which he claimed by force of the 
lst section of the Bombay Regulation V of 
1827; nnd that their Lordships, though 
they upheld the decree in favor of the 
respondent on other grounds, intimated that 
they were not sntisfled either that the par- 
ticular hak could properly be said to be 
“ immoveable property ” within the meaning 
of the Regulation, or that there had been 
such an enjoyment of it for thirty years 
without interruption as would bring the 
right, if in the nature of immoveable pro- 
perty, within the operation of the Regula- 
tion. This was the expression of a doubt 
rather than a positive decision. Moreover, 
the hak then claimed differed widely from 
that which is the subject of the present suit. 
It was a money allowance for the sustenta- 
tion of a palanquin, which had been granted 


by the then native power to an ancestor 
of the respondent, not as a necessary inci- 
dent to the office of Desai, but as a reward 
for meritorious service, and was made pay- 
able by the native collector out of the 
general revenues of the Pérgunnah of Broach 
received by him. As such it resembled the 
anuuity granted by King Charles the Second 
out of the Barbadoes dates, which in the 
case of the Enrl of Stafford v. Buckley, 
2 Ves. Senr., p. 170, Lord Hardwicke held to 
be “a mere personn] anovity, having no 
relation to lauds nnd tenements, or partaking 
of the nature of a rent by any menns.” 
But however that may be, their Lordships 
cannot treat the decision m the pnlki case 
as an authority on the present question, 
which they will now proceed to consider 
upon its meriis. . 

The lənrued Counsel for the appellants 
have argued, on the authority of the above- 
mentioned cases of Krishnabhat Hiraganji 
and Purshotam Sidheshva, ond particularly 
of the latter, that the construction of the 
Statute of Limitation must, in this particular 
case, be determined by the light of the 
Hindoo law, 

According to the report of the latter 
case in 9 Bombay High Court Reports, the 
respondents had sued to recover from the 
appellants the amount of fees due to the holder 
of the hereditary office of the village Joshi 
(or astrologer) for five years. This statement 
their Lordsbips conceive must be taken to 
import that the right to hold the office was 
matter of contest between the parties ; since 
it cau hardly have been held that, because 
the hereditary office was in contemplation 
of the Hindoo law, of the nature of 
immoveable property, fees recoverable by the 
admitted holder of the office from persons 
whose horoscope he might have cast, fell 
within the same category. The case was 
referred to n Full Bench, partly in conge- 
quence of some difference of opinion between 
the two Judges who composed the Division 
Bench, and paitly on account of a supposed 
inconsistency between the two decisions 
already cited from the 6th Vol. of the Bombay 
High Court Reports, which, nevertheless, 
seem to their Lordships capable of standing 
together. The judgment of the Full Bench 
was given by Chief Justice Westropp. It 
fully upheld the decision in Krishnabhat v. 
Kapabhat, and affirmed the correctness of 
the rule there laid down for the interpre- 
tation of Act XIV of 1859, Section 1, Clause 
lg. The rule is shortly this, viz., that, 
inasmuch as the term “immoveable pro- 
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perty” is not defined’ by the Act, it must, | may be due {, the want of precision, fot 


wlten the question concerns the rights of 
Hindoos, be taken to include whatever the 
Hindoo law classes as immoveable, although 
not such in the ordinary acceptation of 
the word. To the application of this rule 
within proper limits, their Lordships see 
no objection, The question must, in every 
case, be whether the subject of the suit is in 
the nature of immoveable property, or of an 
interest in immoveable property ; and if its 
nature and quality can be only determined 
by Hindoo law and usage, the Hindoo law 
may properly be invoked for that purpose, 
Thus, in the two cases on which the appel- 
lant relies, Hindoo texts were legitimately 
used to show that, in the contemplation of 
Hindoo law, hereditary offices in a Hindoo 
community, incapable of being held by any 
person not a Hindoo, were in the nature of 
immovenbles. And those decisions receive 
additional support from the 1st section of the 
Bombay Regulation V of 1827, which 
expressly declares hereditary offices to be 
immoveables, nn enactment which, inasmuch 
as it relates only to the acquisition of a title 
by positive prescription, seems to be unaffected 
by Act XIV of 1859, and to siand unrepealed 
in the Presidency of Bombay. 

The learned Counsel for the appellant 
hare, however, insisted on the authority of 
these decisions that a toda giins hak must 
be held to be an interest in immoveable pro- 
perty, because. according to Hindoo law, it 
would be “nibandha.” Their Lordships, in 
dealing with this argument, prefer to use the 
Sanscrit word, inasmuch as they do not think 
that “ corrody ” is a very happy translation of 
it; ‘“corrody” being a word of medieval 
origin, properly signifying a peculiar right, 
viz., the grant by the royal or other founder 
of an abbey of certain allowances out of the 


* revenues of the abbey in favor of a depend- 


ent or servant. (See Dneange, in verbo: 
Fitzherbert “ De naturå Brevium,” p. 229, 
writ “de corrodio habendo.”) 

Whether a todn giras hak be “ niban- 
dha” within the strict sense of that term isf 
in their Lordships’ opinion, a qnestion not 
free from doubt. The original text of Yaj- 
nyawaleya, which is the foundation of all the 
other authorities cited by Chief Justice 
Westropp, implies that the subject rendered 
by the word corrody in 2 Colebrooke’s Digest, 
Placitum xxxiv, is something created by 


which Hindop commentators are remarkal-le. 
It is, however, unnecessary to consider th'- 
point, because their Lordships are of opinor. 
that the question whether a toda giras bab 
is an interest in immoveable property within 
the meaning of Act XIV of 1859 i» one 
which ought not to be determited by Un doe 
law. It appears from the authorities cite 
in the case (reported in the second vil, o’ 
Morris’s Report) that the Grasisas wec 
sometimes Mrhometans, and therefore tha 
the hak may in its inception have been hei: 
by a Mahometan. It is certain that, as the-« 
haks vow exist, they may pass to, and" 
held and enjoyed by, Mahometans, Parsce-, o 
Christians ; and their Lordships think ten. 
the applicability of particular sections of thi- 
general statute of limitation must be deter- 
mined by the nature of the thing sued fer, 
aud not by the status, race, character, e 
religion of the parties to the suit, Tho 
period of limitation within which the chura 
is barred must be fixed and uniform, o, 
whomsoever that claim is preferred or re-iste? 

The determination, therefore, of the preso. 
question depends, in their Lordships’ opinion. 
upon the general construction to bo given te 
the terms “immoveable property” an: 
“interest in immoveable property’? as usr. 
by the Indian Legislature. Their Lordship- 
cannot think that the former term is ideat:- 
cal with “lands or houses.” They conceiv 
that the word “immoveable” was used u- 
something less technical than “real,” ani 
that the term “immovenble property ” cam- 
prebends certainly all that would be real pri- 
perty necording to English law, and p: >~b'7 
more. In some foreign systems of iaw i. 
which the technical division of property . 
‘into movenbles and immovenbles, as egn the 
Civil Code of France, many things wh cı 
the law of England would class as “ iecor- 
porenl hereditaments” fall within the lotic: 
category. 

Now, what is disclosed on the Recor! 
touching the nature of this hak ? 

The plaint claims it as “leviable upon th 
villago Mouzah Kalam.” The fair inference: 
from the written statements of the respon - 
ent is, that the hak existed and was remi- 
larly paid by his father, as inamdar, up '> 
the year 1857-58. The question raised Ly 
‘these statements as to the right of tle 
| respondent and his father to discontinue tle 





Royal grant. This, too, is included in Pro- 
fessor Wilson’s definition of “ Nibandha.” | the issue of limitation, but on the trial of t v 
That the word in the subsequent glosses.on | other isanes séttled in the cause, The ovi- 
Yujuyawaleyn’s text is used in n wider aefise | dence taken in the suit shows that the answer 


payments is one tp be determined, not upi% 
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of Hukomutrai (the respondentk father) to a | have any effect on the appellant’s claim, 
question addressed to him q 1856 by a| except that of preventing him from recover- 
native official, to the effect, Whether there | ing more than the arrears for the six years 
was any toda giras pnid for the Maharana 
of Amud on account of the village of Kalam, 
was, “There are payable Broach 501 rupees} tion of this question the more willingly 
for the toda of the said Rana; that the same , because it was never raised in the Courts 
Hukomutrai described the money paid by : below ; because the pleadings in the suit, which 
him on account of this hak,. in his deposition , is brought to establiah the right as well as to 
of the 6th of November 1861, xs “the | recover the arrears, assumes that the whole 
money on account of toda giras leviable ! clnim is subject to the Jaw of limitation ; 
upon my inam village of Kalam,” and in his , because there seems to be a considerable 
deposition of the 4th of April 1862, as “the | body of Indian authorities which support that 
annual amount of toda giras of my village ' assumption ; and because the limitation oppli- ' 
œof*Mouzah Kalam ;” and farther, that the! enble to claims to establish rights will, at no 

payments made were made out of the reve- | distant dat», have to be determined by the 


|next preceding the institution of the suit. 
Their Lordships abstain from the considera- 





nues of the village, and were so entered in 
the village accounts. 

Taking this as the fair result of the evi- 
dence, and considering what has been ruled 
touching toda giras baks in the case in the 
8th Moore’s Indian Appeals, and other decided 
cases, their Lordships are of opinion that, 
whatever may have been the origin of the 
hak, it must be assumed to be now a right 
to receive an annual payment which has a 
legal foundation, and of which the enjoyment 
is hereditary ; and that the liability to make 
the payment is not personal to the respond- 
ent, but one which attaches to the inam- 
dar into whosoever hands the village may 
pass ; or, in other words, that the hak is pay- 
able by the inamdar virtute tenure. This 
being so, their Lordships have come to the 
conclusion that the interest of the hakdar 
does possess the qualities both of immobility 
and of indefinite duration in a degree which, 
if the question depended on English law, 
would entitle it to the character of a freehold 
interest in or issuing out of real property 
(see I Cruise’s Digest, p. 47, Plac. 10) ; that 
upon the general principles of construction 
applicable to an Indian Statute it must be 
held to be “an interest in immoveable pro- 
perty” within the meaning of Act XIV of 
1859 ; and, accordingly, that the suit, having 
been brought within twelve years after the 
date of the inst payment, can be maintained. 

This being their Lordships’ conclusion on 
the first and principal question argued, it is 
unnecessary for them to consider the second, 
viz. :— Whether, upon the principles enunci- 
ated and enforced in such cnses as The Dean 
and Chapter of Ely v. Cash, 15 M. and W. ; 
Grant v. Ellis, 9 M. and W. ; and Owen v. 
De Beauvoir, 16 M. and W., and 5 Exch, it 
ought to be held that, inagmuch as Act XIV 
of 1859 contains no express words to bar the 
right as well as the remedy, that statute can 


| the Bombay High Court in the usual way op 


' more carefully-drawn Statute of Limitation 
of 1871, which is soon to supersede that of 
1859. 

| On this appeal their Lordships will humbly 

‘advise Her Majesty to reverse the decrees 

| under appeal; to declare that the appellant’s 

| suit is not barred by the Statute of Limita- 

‘tions, but was brought within time ; and to 

remand the cause for trial on its merits. 

Their Lordships think that the appellant 

ought to have the costs of this appeal. The 

casts incurred in India by reason of the trial 
of the second issue should be dealt with by 








the final determination of the cause; the 
appellant receiving back the costs (if any) 
which he may have paid under any of the 
' decrees reversed. 





The 17th December 1873. 


Present: 
The Hon'ble Louis S. Jackson and W. Ainslie, 
Judges. 


Arbitration Award—Code of Civil Procedure 
s. 8327—Appeals. 


Case No. 200 of 1873. 


Miscellaneous Appeal from an order passed 
by the Additional Subordinate Judge of 
&, Dacca, dated the 22nd March 1873. 


Raj Chunder Roy Chowdhry and others 
(Petitioners) Appellants, 


versus 


Brojendro Coomar Roy Chowdhry aud others 
(Opposite Party) Respondents. 


Messrs. Montriou nand C. Jackson and 
Baboos Kalee Mohun Doss and Omesh 
| @hunder Banerjee for Appellants. 


_—_ 


this award, any one of which almost would 
‘have been sufficient to oblige the Court to 


‘his power, and:that they were not therefor 


1874.)] Civil THE WEEKLY REPORTER. Rulings. 183 

















































The Advocate-General and Baboos Sreenath 
Doss and Hem Chunder Banerjee for 
Respondents, 

Quere.--Does an appeal lie from the refusal of a Civil 
Court, under Act of 1859 s, 827, to'order an award 
to be filed ? 

A Court was held to have done right in refusing to 
permit the filing of an award which was not complete 
in itself, and which, as a whole, the parties ‘had not 
agreed 

Jackson, J.—Tais is an appeal against the 
order of the Subordinate Judge of Dacca, 
who refused to order, under Section 327 of 
the Civil Procedure Code, that a certain 
award should be filed. The appellants are 
the parties who tendered that award, and on 
this appeal being called on, a preliminary 
objection is offered on the part of the 
respondents by the learned Advocate-General 
to the effect that in such a case no appeal 
lies, It must be admitted that upon several 
of the Sections of this Chapter of the Civil 

Procedure Code much difficulty has arisen 

from time to time, and, speaking for myself, I 

confess that my mind is not free from doubt 

as to whether an appeal in this cage does 
properly lie. On thé whole, we are inclined to 
think that the case will be most conveniently 

governed by the Full Bench Ruling in XV 

-Weekly Reporter, and that au appeal under 

that raling ought to be allowed. But this is 

a matter on which it not necessary that we 

should express any decided or strong opinion, 

because we are quite satisfied, on the merits 
of the case, that the appeal ought to fail. 

There were several objections to the filing of 


selves, but of a Mooktear, who considered 
himself, as hg says, empowered by the terms 
of a mooktearnamah, which has been rend to 
us. It seems to ns that that, the mooktear- 
namah conferred no authority to make any 
such reference, It is not general but 
specific in its terms. It enables the parties 
named therein, who are several, to appear and 
do the uecessary acts in Courts of Justice 
and public offices, and also to do certain other 
specified acts. It contains nothing to empowor 
the Mooktear to deal with the interests of 


and in gur opinion contains no such terms as 


to the sufficiency of the power on behalf of 
the minors, we are also not prepared to eay 
that the mooktearnamah is not defective. It 
is much to be lamented that the Subordinate 
Judge, in giving a decision on, this point, 
should have fallen into a serious error of 
fact, because this error, which probably could 
have been rectified, on application, by tlic 
Lower Court, has been the main inducement 
to the parties to prefer this appeal. If the 
Subordinate Judge had been a little moro 
careful in his statement of the facts, ho 
might have avoided this error, and then, 
probably, the parties would not have come up 
to this Court. As the case stands, we think 
that the objections taken to the filing of the 
award are good, and that the Lower Cour: 
was right in refusing to order it to be filed. 

The appeal is therefore dismissed with 
costs,—20 gold mohurs. 





refuse filing it. In the first place, there is The 18th December 1873. 


the objection upon the face of the application, Present: 

which is-brought to our notice by the learned ‘i 

Advocate-Genernl, that the parties tendered The Hon'ble F. B. oop and F. A. Glover, 
for filing and for enforcement, not the whole |, 42908: 


award entered into between them and the 
opposite party, but only a portion of it; for 
they stated towards the close of their petition 
that-in dealing with a portion of the’ matter 
referred to him, the'arbitrator had exceeded 


Unstamped Documents—Aot VIII of 1859 s. 130 
—Jurisdiction. 


Case No. 501 of 1873. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 24th 
September 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the 28th October 1871. 


Zumeerooddeen Shah Fukeer (Plaintiff) 
Appellant, 


bound by his decision in respeot of that 
matter. ' 
It.appears to us that the Legislature in 
Section 327 contemplated the submission of 
an award complete in itself, and which, taken 
asa whole, the purties should agree to. This 
award does not comply with that requirement, 
and consequently the Ceurt below was quite 
right in refusing it.to.be-filed under Section 
327. In addition to that, it appears that jhe 
reference was not made by the parties them- 


‘versus 


Doorga Kaft Surmah Chowdhry and 
another (Defendants) Respondents. 
` 26 


the parties granting the mooktearnamah, » 


. . w 
would cover a reference to arbitration. As 


4 
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Baboo Ashootosh Dhur and Houlvee Syud 
Murhumut Hossein for ASpellant. 


Baboos Kalee Prosunno Dutt and Kishen 
Dyal. Roy for Respondents. 


Where the first Court doses not admit as evidence a 
document because it is not stamped, and refuses to take 


¢ the penalty proffered with reference to the Code of 


æ Cigii Procedure, s. 180, the remedy open to the party 
aggrieved is to make the refusal a ground of objection in 
appeal. Where this is not done, the High Court can- 
not in special appeal interfere on a mere affidavit con- 
taining a one-sided statement. 


Glover, J—THIs was a suit brought by 
a Fukeer of the name of Zumeerooddeen 
Shah to recover possession of an elephant 
which, he alleged, had been forcibly taken 
from him by the defendants Nos, 8 and 1, 
Nil Kant and Doorga Kant, in Magh 1277. 
He states that he purchased this elephant 
from one Toofanee Sircar on the 4th of 
Bysack 1267 for Rs. 431. Doorga Kant 
is the only defendant who has come in 
and made any answer to the suit. He 
says that the elephant belongs to him and 
hig co-sharerg, one of whom is the defend- 
ant Nil Kant, and that it was made over to 
the plaintiff by Nil Kant, who intended by 
that arrangement to keep the fact that he 
had purchased the elephant from the joint 
family funds a secret, and thus deceive his 
co-sharer. Both the Courts below have 
decided that the plaintiff has not proved: 
his right to the elephant, 


In special appeal it is contended that the 
Moonsiff in the first place was wrong in not 
admitting as evidence the receipt said to 
bave been given by Toofanee Sircar, by 
which the plaintif tried to prove that he 
bought the elephant, simply because it was 
not stamped ; that he ought, under Section 
180 of the Procedure Code, to have taken 
the regulated penalty and have allowed the 
document to be put in. On this part of the 
case, the Judge says that there is nothing to 
show that the penalty was ever offered by 
the plaintiff, and no doubt there is nothing on 
the record to show this, If it be the fast 
that the plaintiff was willing to pay the 


penalty, and that the Moonsiff refused to take 
it, the refusal should have been made a 
ground of objection to the Judge in appeal, 
where the point could have been cleared up 
without any difficulty. This was not done, 
and at this late stage of the case, without 
any other material before us than’ an affidavit, 
which merely contains a one-sided statement 
which we have not the means of testing, we 
should not be justified in interfering with 
the Judge’s decision on the point, 


Then it is said that considering the cir- 
cumstances of the case, and as the plaintiff 
has undoubtedly been in possession of the 
animal for eleven years before it was taken 
away from him, the onus probandi was, 
properly speaking, on the defendants, 


It does not seem that any question of 
onus wes raised in the Courts below, or that, 
in fact, it has been placed exclusively upon 
anybody in particular in this case. ‘The 
Judge has considered the evidence on both 
sides, and he has found that the plaintiff has 
failed to prove his purchase ; and further, that 
the animal was bought by the defendant with 
the funds of the joivt family, and was made 
over to the plaintiff in trust. 


Then it is said that under any circum- 
stances Nil Kant’s share of the animal 
ought to have been decreed to the plaintiff, 
as Nil Kant ought not to be allowed to take 
advantage of his own wrong. But no fraud 
on the part of Nil Kant against the other 
members of the family can affect the plaint- 
iff, and so far as the plaintiff is concerned 
there has been no fraud. The elephant was 
either bought by him as he says, or given in 
his charge by Nil Kant. Nil Kant may, 
perhaps, have acted in fraud of his co-sharers, 
but it will be time enough to enquire into 
this when his co-sharers bring a charge 
against him, and there is no fraud os between 
him and the plaintiff. The plaintiff elected 
to prove a certain state of facts which he 
altogether failed to do, while the defendants, 
on the other hand, have, in the opinion of 
both Courts below, proved a state of facts 
quite antagonistic to that represented by 
the plaintiff, There is no error in law in 
the Lower Appellate Court’s decision, and 
we must therefore uphold it. ‘The special 
appeal will be dismissed with costs. 
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The 22nd December 1873. 


Present: 


The Hon’ble Louis S. Jackson and W. 
Ainslie, Judges. 


Insolvency—Act VIII of 1859 s. 273— 
Jurisdiction. 


Case No. 840 of 1878. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Hooghly, 
dated the 19th September 1873. 

Kristo Lall Gossain (Judgment-debtor) 
Appellant, 


versus 


Joy Gopal Bysack (Decres-holder) 
Respondent. 


Messrs. J. W. Lowe and C. Jackson and 
Baboo Mohendro Lall Mitter for Appellant. 


Mr. T. D. Ingram ond Baboo Romanath 
Law for Respondent. 

Except under very special circumstances, a Judge 
ought not to make an order for the discharge of a defend- 
ant under Act VIL of 1859 s. 278. 

A party who voluntarily brings himself into the Inaol- 
vency Court in Calcutta, is incapable of applying to a 
District Judge for a discharge under the above section ; 
the property which he may be possessed of within the 
jurisdiction of the former Court not being subject to the 

tter, 


Jackson, J.—Tuis was an application to 
the Judge in an execution case under Section 
273, in which the Judge refused to make an 
order for the discharge of the defendant. 
It is undoubtedly a matter of discretion, and 
although the law allows an appeal in such 
case, it has been held that, except under very 
special circumstances, the Judge ought not to 
make an order for the discharge of the defend- 
ant. Here it seems that the Judge was not 
satisfied, and there certainly was reason for 
his not being satisfied, that the petitioner had 
made a full, disclosure of the whole of his 
property in possession or in expectancy. The 
Judge refers to a particular item of propepty 
which, on the face of the evidence, belonged 
to the petitioner, but which he did not include 
in the schedule submitted to the Judge ; and 
although the Judge does not say so in express 
terms, it seems that that circumstance raised 
a suspicion in his mind as to the probability 
of the petitioner having other properties 
besides those mentioned in the schedule. In 
addition to that, it appears that the petitioner, 
after making his application to the J udge, pnd 
before the Judge’s order was pagsed thereon, 












voluntarily thought himself into the Insol- 
vency Courtpin Calcutta by a petition made 
in Augast last. It has been held that Section 
278 does not apply to a case of insolvency 
where the whole of the debtor’s property is 
vested in the official assignee. The petitioner, 
therefore, has by filing such petition put 1: 
out of his power to apply under this Section. 
We think the property which he may bo 
possessed of within the jurisdiction of tho 
Insolvent Court is not subject to the other 
Court executing the decree. Under theso 
circumstances we think that no ground has 
been shown for disturbing the decision of tho 
Judge refusing to discharge the defendant. 

The appeal is dismissed with costs,—fiv3 
gold mohurs. 





The 6th January 1874. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
udges. 


Bond Suit—Limitation—Usufructuary Mortgage 
—Power of: Sale—Rights of Morigagee. 


Case No. 294 of 1873. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 24th Sep- 
tember 1872, affirming a decision of the 
Sudder Moonsiff of that district, dated 
the 4th July 1872. 


Mussamut Choharo Dhamin (one of the 
Defendants) Appellant, 


versus 


Chumun Lall alias Chumari Lall (Plaintif) 
Respondent. 


Baboo Boodh Sen Singh for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondent. 


Where a plaintiff asks for realization of money duo 
ona bond by a decree for sale of the property mort- 
gaged ks the bond, the suit is not barred thog;h 
brought later than three years from the time when the 
money became repayable and was uot repaid. 

An usufructuary mortgagee, who has no power af ele 
under his lease even for the purpose of realizing tho 
money due to him from the mortgagor, cannot give a 
third party a power of sale over the property ın resp ct 
to his own debt. The utmost he can do ia to assign ‘118 
rights and remedies against the mortgagor ; but, what- 
ever the character or extent of those rights and reme- 
dies, they cannot be pursued in a suit to which ‘ho 
mortgagor is no party. 


Phear, J—WE think that this case las 
not been satisfactorily investigated and dealt 
with by the Lower Courts. : 
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The principal facts disclose by the evi- 
dence are as follows :— 

On 15th May 1868 (eith 1275) one 
Lochun Panday Dhomi borrowed from Lall 
Halwai Rs. 75 at the rate of } anna per 
rupee per month, or 874 per cent. per annum, 
and engaged to repay the principal and 
interest in thé end of Chyet 1276 F.S. 

ı At the same time, to secure repayment of 
this money, he mortgaged to Lall Halwai 
three separate parcels of birt land, each 
consisting of 3 kanwas in grea, and 
empowered Lalla Halwai to realize the mort- 
gage debt from these lands in the event of 
nOn-payment at the stipulated time. 

, ,On 8th December 1871, Lalla Halwai sold 
his right under this transaction to the pre- 
sent plaintiff, Chumun Lall. 


On 22nd April 1872, Chumun Lall, Lo- 
chun being then dead, sued Lalla Halwai and 
Maussamat Choharo, Lochun’s widow, seeking 
to recover Rs. 185-11 under the bond 
of May 1868, ond to have this sum of money 
realized by sale of the mortgaged properties. 


The first Court gave a decree for Re. 
185-11 against Mussamut Choharo alone, and 
did not order a sale of the mortgaged pro- 
perty. 

An appeal from this decree, which Choharo 
preferred to the Judge, was dismissed. She 
therefore prefers the present special appeal 
to this Court. 


Her first ground is that the suit is barred ; 
and no doubt, so far as the suit is only a suit 
to recover money due from Lochun Panday 
or his representative on the footing of the 


uuregistered bond of 1868, this objection is’ 


good. The money was due at the end of 
Chyet 1276 (i.e. the middle of April 1869), 
and the suit was instituted on the 22nd April 
1872. 


Consequently, the decree which the Lower 
Courts have made against Choharo, whether 
intended to be operative against her person- 
ally or against the general assets of her 
deceased husband in her hands, is invalid. 


Inasmuch, however, as the plaintiff asked 
for realization of the money due on the bond 
by a decree for sale of the property mort- 
gaged by the bond, and as a suit for this 
purpose is not barred, the Lower Appellate 
Court ought not to have confined itself to 
passing an invalid money decree, but should 
have enquired whether op not the plaintiff 
had made out any right to have the property 


in suit, or any portion of “it, sold as he 


claimed, 







Now, on referring to the mortgage bond 
of 1868, we.find the description of the three 
parcels of land as follows :— : 

Three kunwas of birt land situated of a 
certain hill, which Lochun held by virtue 
of the purchase of the right, title, and 
interest therein of one Sookram Dhami. 

Three kunwas of birt land held 'by Lochun 
under a deed of bhukhubandak executed by 
Gopal Dhami on 8th August 1864 (Sawun 
1271). 

Three kunwas of birt land held by Lochun 
under a deed of bhakhubandak executed by 
the said Gopal Dhami on 27th January 1868 
(Magh 1275). l . 

And the bhukhubandaks, which were 
handed to Lalla Halwai together with the 
bond, and which are put in evidence by the 
plaintiff, turn out to be merely usufructuary 
leases, each for one year only without a 
power of sale. 

Thus it does not appear that Lochun him- 
self had any power of sale, with regard to 
the two last parcels, even for the purpose 
of realizing the money which was due to 
him from Gopal. Certainly he could not 
give Lall Halwai a power of sale over these 
parcels in respect to his own debt. The 
utmost he could do was to assign to Lalla 
Halwai all his rights and remedies against 
Gopal. And, probably, the words of the bond 
“realize from the property” are best con- 
strued by taking them to give all necessary 
powers, not merely of sale only, for the 
‘purpose of making the property available for 
the liquidation of the debt so far as Lochun 
could give them, 

If, however, we assume that this in sub- 
stance was the effect of his bond to Lalla 
Halwai, even then, whatever the character 
or extent of these rights and remedies, they 
cannot be pursued by Lalla Halwai, or by 
his assignee in this suit, to which Gopal is 
no party. 

Consequently, if appears very clear on 
the plaintiff’s own case that he is not in this 
suit entitled to a decree for sale of either 

the two parcels of land lastly mentioned 
in the bond, or to any other order with 
regard to them. 

At the same time there appears to be 
nothing to prevent the mortgage debt from 
being well charged upon the remaining 8 
kunwas; and the extent of charge seems to 
be the amount of money due on the bond 
at the end of Chyet 1276, i.e. Rs. 128-14-6, 
and interest thereon from that date to 
thg date of sale at a reasonable rate, say 


16 per cent, or so much thereof as remains 


l 
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unpaid, together with costs of suit. There 
ought, therefore, to be a declaration to this 
effect, and an order for sale within two 
months, unless that sum is paid beforehand. 
The plaintiff appears to be contented to 
have no decree against Lalla Halwai. 


The 6th January 1874. 


Present: 
The Hon’ble Louis S. Jackson and W. 
: Ainslie, Judges. 


Amendment of Plaint—Defect of Parties—Aot 
VIII of 1869 8.73. 


‘Case No. 1821 of 1878. 


Special Appeal froma decision passed by 
the Additional Judge of Backergunge, 
dated the 28th March 1873, affirming a 
decision of the Subordinate Judge of 
Furreedpore, dated the 27th September 
1871. 


Jonab Ali Mollah and another (Plaintiffs) 
Appellants, 


versus 


Golam Assad Chowdhry and others 
(Defendants) Respondents. 


Baboos Sreenath Doss and Doorga Mohun 
Doss for Appellants. 


Baboo Kashee Kant Sen for Respondents. 


fn a suit in which plaintiff claimed several ploty of 
lang, but did not specify the boundaries in respect of one 


of them, it was nha that the psoper course was for tho 
Court to call uporfthe plaintiff to amend his plaint. 


Where a suit was ready for hearing, the first Court was 
held to have done wrong in dismissing it on the tech- 
nical ground that persons having interest ın the subjoct- 
matter had not been made parties; it being the duty of 
the Court to take action under Act VIIE of 1859 s. 73. 


Jackson, J.—Tue plender for the special 
respondent very properly admits that he can- 
not support this judgment, and it is certainly 
lamentable that, after a plaint has been filed 
and the defendants have appeared, when the 
parties filed their evidence and examinéd 
their witnesses, and after a local enquiry has 
taken place, the plaintiff’s suit should be 
thrown out on such grounds as are stated in 
the judgment of the Court below. The 
first ground stated by the Judge ia that in 
respect of one of the three plóts of land 
claimed, the plaint contains no boundaries, 
It appears that the plaintiff sought to recover 
firstly, plot No. 1; nextly, a 54-annas share 
of plot No. 2; and thirdly, plot No. 3. The 
alleged difficulty is in respect of the 5}- 
annas share of plot No.2. No doubt the 
plaintiff might have been in the firat instance 
called upon to amend his plaint by setting 
out the boundaries of this 54-annas share, 
but no objection was then taken on that 
score, and whatever objection may have been 
taken seems to have been disposed of by tha 
result of the Ameen’s enquiry, which found 
the boundaries of the 54-annas share to be 
those given in the solehnamah. 

As to the defect of parties, it seems 
almost incredible that after the enactment of 
Section 78, Act VIII of 1859, the Judge 
should, when a suit is ready for hearing, and 
when he himself has failed to take action 


under that Section, dismiss a suit upon the 


technical ground that some persons having 
interest in the subject-matter of the suit 
have not been made parties. If it were at all 
necessary, it was the duty of the Court to 
take action under that Section and bring the 
proper parties on the record. It does not 
appear that any person has been prejudiced 
by not having been made a party to this svit, 
and the dismissal of the suit on such grouuds, 
so many years after the enactment of the 
Code, is inexplicable. The judgments of 
both the Courts are accordingly set aside, 
and as it appears that exhibits have been 
filed and witnesses examined on both sides, 
the case is remanded to the Lower Appellate 
Court for a décision on the merits. Tho 
costs will abide the result. 
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The 18th January bra, 
Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Execution Bona Fides. 
Case No. 284 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 12th July 1878, affirming an order of 
the Moonsiff of Jehanabad, dated the 

e 20th May 1878. 


Shaikh Irshad Ali (Judgment-debtor) 
Appellant, 


Versus 


Kadoo Shah alias Golam Kadir (Decree- 
holder) Respondent. 


Mr. M. L. Sandel for Appellant. 


Baboo Ashootosh Dhur for Respondent. 


Where a judgment-creditor finding that all the avail- 
able property of his judgmenc-debtor has been made 
away with, sets about the task of bringing back the pro- 
perty, the question whether his action is a proceedin, 
taken to enforce the decree is one not of law but o 
fact, to be determined by the subsequent conduct of the 
judgment-creditor as showing a bond fide intention to 
execute or otherwise. 

Markby, J.—In this case it appears that 
the decree was obtained in 1862, and that the 
first proceedings in execution were taken 
in August 1864. Certain objections were 
then taken, which were disposed of finally on 
the 16th of May 1865. On the 11th Sep- 
tember 1866, the decree-holder was directed 
to proceed with his execution within two 
days, but he took no further step, and on the 


28th of August 1866 the case was struck off.. 


_ At the same time there was pending against 
the judgment-ereditor a decree obtained by 
the judgment-debtor for a smaller amount 
which, under Section 209 of the Code of Civil 
Procedure, the judgment-creditor was bound 
to set-off, but he had not done go. 

At some time in 1866 the judgment-debtor 
attempted to transfer his decree into the 
name of some other person (benamee as it 
is called), so as to prevent its being made 
available to the judgment-creditor for a satis- 
faction pro tanto of his own decree. The 
judgment-creditor thereupon objected, and on 
the 17th August 1866, that is to say, before 
the execution-proceedings in this suit were 
struck off the file, the judgment-creditor 
succeeded in sétting aside this transfer. 
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apparently agrees with him {though the 
grounds of his decision are not quite clear), 
that the action of the judgment-creditor by 
which be prevented the attempt of the judg- 
ment-debtor to transfer his decree into 
another name was a proceeding taken to 
enforce the decree which the judgment- 
creditor now seeks to execute. The present 
case turns entirely upon this question. If it 
was so, the present application is in time ; 
otherwise not. 

It appears to me, however, that this is a 
question not of law for the Court of special 
appeal, but of fact for the Courts below. I 
think it impossible to say as a matter of law 
that action taken to prevent the judgment- 
debtor from making away with his property 
may not be in some cases a proceeding to 
enforce the decree within the meaning of the 
Section. If an application for execution be 
made, and the jugdment-creditor then dis- 
covers that all the available property of the 
judgment-debtor has been made away with, 
his only course would be to suspend the 
execution-proceedings and set about the task 
of bringing back the property,—a task which 
it would very likely take more than three 
years to complete ; and if, having got back 
the property, the judgment-creditor proceeded 
to execute his decree upon it, I should think 
it reasonable to say that he had been all 
along taking proceedings to enforce his decree. 
On the other hand, if, after having succeeded 
in bringing back the property, he took ne 
steps to realize his debt, I think I should 
hold in the absence of explanation that the 
judgment-creditor had all along no real 
intention to execute his decree, and that the 
proceedings to which I have alluded were 
| taken, not in furtherance of execution, but 
only in order to keep the property of the 
judgment-debtor available to the judgment- 
creditor when he should think fit to execute 
the decree. 

From these observations it will be seen 
that it ig not impossible that I should have 
me myself to a different conclusion upon 
the facts of this case, but inasmuch as the 
question was one of fact, the decision of the 
Court below is conclusive and cannot be dis- 
turbed in special appeal. 

I think therefore that the appeal should be 
dismiased with costs. 

Birch, J—I concur in thinking that we 
ought not to interfere in this case. It seems 
to me to be % question of fact whether the 
a@ion taxen ‘yy the decree-holder evinces an 
intention vo keep his decree in force. Roth 


The Moonsiff held, and the District Judge 


l 
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“ claim brought against him,—whether the 
“back and ent rents are due for tho 
“period under review and recoverable by 
“plaintiff from defendant Bijoy.” What- 
ever the issues framed by his predecessor 
may have been, Mr. Thompson determined 
only these questions. He did not consider 
it necessary to determine anything else. He 
does not in any one of these questions deter- 
mine whether the plaintifi had a cause of 
action against the persons who are defend- 
ants in the present suit. They were, it is 
true, made parties to the former suit; but , 
Mr. Thompson seems to have considered that 
they were made so, not for the purpose ef= 
enabling the plaintiff to recover anything 
from them, or of proving that they were 
liable to the plaintiff for anything, but pro- 
bably because, as has been suggested, they 
were interested in the determination of the 
question what the share of the plaintiff was. 
The Judge, Mr. Prinsep, appears to have 
considered that Mr. Thompson’s judgment 
in the former suit did determine the questior 
whether the plaintiff was entitled to recover 
anything from any of the defendants, becausc 
there was an issue raising that questiou. 
There was, indeed, amongst the issues which 
were framed by Baboo Grish Chunder Ghose, 
one of that kind, but Mr. Thompson had it. 
his judgment expressly stated what he wa: 
going to determine. It may be that in tha. 
judgment there is a finding which may have 
some bearing upon that issue, or his judg- 
ment may contain observations applicable to 
such an issue ; but he did not directly deter. 
mine it. Any opinion which he may havo 
incidentally expressed cannot be considered 
a finding upon the issue so as to make his 
judgment in the former suit a determination’ 
of the canse of action in the present suit. 
It appears to us that what was really deter- 
mined in the former suit is whether th: 
plaintiff could not recover from Bijoy. This 
is not the question in the present suit, Ths 
question now is whether the plaintiff is not 
ee from the present defendants. 
$ i ; e decision of the Lower Appellate Comt 
upon the judgment in the first suit. In | must be reversed, and the anit ie remanded 
order to make Section 2, Act VIII of 1859, | for trial upon the questions raised in it. We 
applicable, it must clearly appear that the | think it is proper to add that we do net 
cause of action in this suit was heard and | approve of the manner in which the Judge 
determined in the former suit. Now Mr. | has spoken of the decision of Mr. Thom,- 
Thompson, in his judgment in the former | son. Whatever defects there may be in 
suit, says that all that he considers it neces- | Mr. Thompson’s judgment, we do not think 
sary to determine is “whether the plaint is | it was proper to, speak of it in the terns 
“so inexplicit and ambiguous as not to be | which the Judge has used. It was not 


“ considered cognizable,—whether plaintiff | calculated to lo an d. Th a 
# can hold defendant Bijoy responsible forthe | follow the result, ae eA 
e 





the Lowér Courts have come to the conolu- 
siod that im acting as he did, the decree- 
holder was doing his best to keep his decree 
alive, and I would not interfere with their 
finding in special appeal. 



































The 14th January 1874. 


Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble Louis S. Jackson, 
Judge. 


Res Judicata—Act VIII of 1859 s. 2. 


Case No. 1586 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 18th April 1878, affirming a decision 
of the Subordinate Judge of that dis- 
trict, dated the 24th June 1872. 


Shib Nath Chatterjee (Plaintiff) Appellant, 


versus 


Nubo Kishen Chatterjee and others (Defend- 
ants) Respondents. 


Baboo Mohinee Mohun Roy for. Appellant. 


Baboos Bama Churn Banerjee and Juggut 
Chunder Banerjee for Respondents. 


- The cause of action in a suit cannot be gaid to have 
been heard and determined in a former judgment 
unless it was put in issue and directly detamined. Any 
finding or observations merely bearing on such issue, 
or any opimon incidentally expressed, cannot be con- 
sidered a finding upon the issue so as to make that 
judgment a determination of the cause of action 
within the meaning of Act VIII of 1859 s, 2, 


Couch, C. J.—Wa think both the Lower 
Courts have put an efroneous constructio 
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The 14th January W874. 
Present: Ñ 
The Hon'ble J. B. Phear and G. Q. Morris, 
Judges. 


Ancestral Property—Partition— Proprietary in- 
_ lerests of Minors. 


Case No. 11 of 1878. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 27th September 1872, 


Muddun Gopal ‘Lall (Defendant) Appellant, 
versus 


Massamut Gowurbutty (Plaintiff) Respond- 
ent, 


Mr. O. Gregory and Baboo Chunder 
Madhub Ghose for Appellant. 


Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose for Respondent. 


Until a division of ancestral property is effected, no 
member of the family can give a stranger any interest 
in the property 

In a suit by the mother and guardian of two minors 
to obtain a partition of joint family property free from 
the encumbrance which the father and the other sons 
had put upon it, wherein a third party was co-plaintiff 
by virtue of an alleged conveyance from the plaintiff, 
the Court did not allow such to remain on the 
record as co-plaintiff, holding that the mother and 
guardian could not give him a mght of suit against tho 
other members of the family, and that the proprietary 
interests of the minors might ultimately be prejudiced, 


The following order was passed on.the Tth 
January 1874. 


Phear, J.—Wze think that the parties to 
' this appeal have probably been somewhat 
misled in the Court below by reason of the 
very vague and inaccurate form which the 
Subordinate Judge gave to 
Apart from the. plaintiff’s issues,—namely, the 
issues, first, whether or not the property 
in suit is the joint property of the two 
minor sons for whom the plaintiff appears. 
and the father and the elder son, second 
defendant, constituting together a joint 
family under the Mitakshara Law? and 
second, if it is so, in what shares are they 
entitled to it;—the principal matter of 
contest in the case is the right of the present 
appealing defendant to have a valid chargo 
upon the whole estate which the plaintiffs 
seek to divide. It hardly seems to be dis- 
puted that the plaintiffs are entitled, as they 
say, to have the property, divided as between 
themselves and the two first defendants. 


the issues, 





But although this may be so, yet if the alle- 
gations of the other defendants in these 
suits are good, then this division of the pro- 
perty must be subject to the charges which 
these defendants allege that they have upon 
the whole estate. In this state of things, 
after the right of the plaintiff on the part 
of the minors to have a division of the pro- 
perty was determined, came the one principal 
issue of the case just mentioned, namely, 
whether or not the appealing defendant is 
entitled to the charge which he sets up upon 
8 annas of the entire estate, as against all 
the shareholders. The affirmative of this 
issue of course, as has been already thrown 
out in the course of the argument, must lie 
upon the person claiming to have the charge, 
that is, upon the appealing defendant. And 
we think, as far as we can judge from the 
materials put before us, that the appealing 
defendant was prepared to give evidence in 
support of the affirmative of that issue, if he 
had not been made to understand that the 
Court did not call upon him to support the 
issue. The Subordinate Judge, by the inter- 
locutory orders which he made during the 
hearing of the case, seems to have given rise 
very naturally to the impression on the part 
of the defendants that there was no necessity 
in this case for them to give evidence in 
support of the particulars of their claim. 

Under all the circumstances, then, we think 
that they ought to have that opportunity 
afforded them (we are speaking of course 
now with reference solely to the appealing 
defendants), and that subject to the remark 
which we are about to make presently, this 
case ought to go back in order that evidence 
may be taken upon the issue just now 
stated. 

But before we send down the case for this 
purpose, we think we must determine whether 
the plaintiff Ram Pershad Misser ought to 
be allowed to remain on the record joined 
with the mother of the two minors as co- 
plaintiff in this case. He claims to be jointly 
entitled with them by virtue of a conveyance 
which he alleges has been made-to him by 
the mother and guardian of the minors of 
the 2-annas share out of their 8-annas share 
of the entire property. It seems that this 
conveyance by the nature of the cage must 
have been made before the minors had any 
share separate from the rest of the family 
out of which such a conveyance could be 
made. ‘The very ground upon which the 
plaintiff on behalf of the minors seeks to 
obtain their share of the estate clear of the 
intumbrances put by the father upon wit 
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would serye to show thas Ram Pershad ' 
Misser ‘gan as yet have no right of any sort 
to the property. Until the division is 
effected, no member of the family can give 
siranger any interest in the property. If 
this be so, we ought not to allow Ram 
Pershad Misser to remain on the record as a 
co-plaintiff jointly with the mother and 
guardian of the minors, because it is exceed- 
ingly likely that, in the event of his becoming 
in that way joint decree-holder with her in 
this suit, the proprietary interests of the 
minors would ultimately be gregily: pre- 
judiced, ‘his Court is bound, quite irre- 
spective of any objection which may be made 
by the parties, to take care, so for ns it can, 
that the interests of the minora who are 
litigants before it are protected and insured. 
At the same time, as the learned Counsel who 
has appeared to-day on behalf of the plaint-. 
iffe is retained jointly for all of them, we 
think that before we come to a final con- 
clusion upon this point, we ought to give 
Ram Pershad Misser an opportunity of being 
heard separately elther in person or by ooun- 
sel. The learned gentleman who appears on 
behalf of the minors cannot in this particular 
rightly appear also for Ram Pershad Misser, 
when the question is whether or not it would 
be detrimental to their interests that he 
should be allowed to remain on the record as 
co-plaintiff with their guardian. We there- 
fore, before making a final order, must direct 
that the further hearing of this case stand 
over till Tuesday next, in order that Ram 
Pershad Misser may on that day bave an 
opportunity of being heard on this point. 

By consent of parties, let the like orders 
be made in the other two eases, namely, 
Noa. 82 and 49 of 1873. 


Final order, 


Phear, J.—Tho only question which we, 
have to consider now is whether Ram Per- 
shad, by virtue of the conveyance of 2-anna 
share of the property which he alleges be 
-obtained from the mother and guardian of 
the minors, became jointly entitled with 
them to the right which is sought to be 
enforced in this suit. It appears to us that, 
notwithstanding the argument which we 
have just heard, Ram Pershad, in the very 
plaint which he has joined the others in 
presenting to the Court, has given the very 
best reason for the conclusion that he is not 
Bo jointly entitled, The pbject of the suit is 
to obtain a division of the property free from 
the encumbrance ‘which the father and t 
oblier ons have put upon, it, because as is 






















maintained id the plaint the father and tha 
gons not bei€g all the members of ihe joint 
Mitaksharah family, are unable to put any 
charge upon or give a third person any righ+ 
as against the estate, unless it be the case, 
of course, that in professing to do so they 
have been acting on behalf of the whole 
family, and the incumbrance upon or claim 
agains the estate created by them is 
rendered unavoidable by the urgency of a 
family necessity. But exceptional cause of 
this sort is entirely foreign to the purposes 
of this division. The partition, which is now 
sought, and the right to claim it which is 
said to have been created in favor of Ram 
Pershad, ie not founded on or attributable in 
any way to the purpose of meeting any 
family necessity, but to the purpose of 
realizing the special right of property which 
each individual member of the family is 
entitled to assert by reason of beiig member 
of the joint family, namely, the right of 
having a division, and which he cannot alone 
assign against the reat of the family. 

While then, on the one hand, the guardian 
of the minors denies the right of the other 
members of the family to impose a charge 
upon the estate, and brings this suit on their 
behalf in order to clear away such charge, 
she on the other hand assumes a similar 
right on the minor’s part by conveying to 
Ram Pershad under a deed of sale a second 
share of the estate without any privity on 
the part of the other shareholders, and 


joining him with the minors in this suit for 


partition against the other members of the 
family. .The most, if anything, which the 
guardian of the minors could pass to Ram 
Pershad before partition of the estate, would 
be a right as against them to claim a portion 
of their share of the estate, when it should 
be called into being by partition. Sho 
cannot give him a right of suit against the 
other members of the family. 

Then Ram Pershad not having any joint 
right with the minors in the matter of this 
suit, we think that he ought not to be 

llowed to remain upon the record as 
co-plaintiff with them, becuuse in the event of 
his obtaining decree jointly with them, he 
clearly would obtain a very great advantage 
as against them in the event of their having 
canse at any time hereafter to deny and 
resist his right to obtain as against them the 
benefit of the contract which bas been made 
with him by their guardian on their behalf, 
We think that they ought not to be placed 
in this situation 6f disadvantage. Whatever 
rights the conveyance from the mother and 
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guardian may have given to Rom Pershad, 
under the circumstances which*have occurred 
in this case, ought to be determined independ- 
ently of, and ought not to bein any degree 
We 
must be understood expressly to abstain from 
giving any opinion whatever upon the merits 
of the claim which Ram Pershad may pos- 
sibly have under this contract against the 
property of the minors hereafter when the 
minors shall have realized that property by 


involved in, the matter of this suit. 


means of this suit or otherwise. 


We have already said that the suit must 


go back, but we now add that the record, 


before it is sent back, must be reformed by 
striking out the name of Ram Pershad from 


the plaint. 





The 16th January 1874. 


Present: 


The Hon’ble J. B. Phear and G. Q. Morris, 
Judges. ` 
Tile—Adverse Possession—Estoppel. 
Casa No. 98 of 1878. 


Regular Appeal from a decision passed by 
the Officiating Judge of Bhaugulpore, 
dated the 21st January 1873. 


Ram Runjun Chuckerbutty (Plaintiff) 
Appellant, 


versus 


The Deputy Commissioner of Sonthal Per- 
gunnahs for the Court of Wards, on 
behalf of the estate of Muasamut Sheo 
Soonduree Kooeree, and others (Defend- 
ants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Mr. €. Gregory and Baboo Unnoda 
Pershad anerjee for Respoudents, 


In a suit against B. and G., to recover possession with 
mesne profits, painin claimed the land as part ofan 
estate (M.) which belonged to him and his ancestors by 
the title under which it was held, and had been in their 

ession very long under that title; and that he had 
eld the property as of right adversely to S. or any one 
else for a period which sufficed to give him a title. 

The Lower Court made Goverament a party, and find- 
ing that plaintiffs father had 1epe y taken from 
Government a farm of the vi in question after 
they had been declared not to be a portion of M. but of 
a resumed talook, concluded that plaintif was estopped 
by the conduct of his father. 

Herp that Government ought not to have been made 
a party, for plaintiff did not couch his plamt in any 
deges adversely to Government; and that the father's 
acta were no estoppel to the plaintiff such as to prevent 
him from institutmg thie progentsit agunst S. and G. 

Hero that if plaintiff's possession was simply that of 
a tenant, then his right of suit, if an} would Be against 
the Government for damages for wrongful ejectment, 
and not against third parties. . 






Phear, J.—T ais suit bas been determined 
by the Court below against the plaintiff upon 
a preliminary issue: and we think that the 
decision of that Court is erroneous and must 
be set aside, and that the suit must be sent 
back to be tried upon its merits as between 
the plaintiff and the original defendants. 

The plaintiff sued certain persons of the 
first part, whom we may call the Singhs, and 
Mr. Grant of the second part, to recover 
possession of certain property, together with 
damages in the shape of merne profits for 
and in respect of the period during which 
he says he had been dispossessed. He said 
that he was entitled of right to the imme- 
diate possession of the lands which are the 
subject of suit, as proprietor, and he based 
his title upon two grounds. In the first 
place, he said that the land in question was 
part of a certain estate termed Talooka 
Mabomedabad, and belonged to him and his 
ancestors by the title under which that estate 
was held; and further, that he and his 
predecessora had been in possession ‘of it for 
n very Jong period under that title until he 
was himself dispossessed by the second party, 
defendant. The second ground was that, 
independently of the title just mentioned, he 
had held this property as of right adversely 
to the proprietors, if the Singhs, first party 
defendant, or any one else not himself, were 
the real proprietors of it for a period which 
sufficed under the Statute of Limitation to 
give hima title. And he finally said that 
his father having bad possession of this pro- 
perty, and after his father himself as a minor, 
he was dispossessed by Mr. Grant, who 
assumed a right to dispossess him as the 
lessee of the Government in April 1862. 

It was objected by the defendant that the 
plaintiff’s suit was barred by the Act of 


| Limitation ; and also tliat he was estopped 


from bringing this suit by reason of the 
conduct of hia father in taking ċertain settle- 
ments from the Government. 

The Lower Court thought it necessary to 
make Government a party to this suit. And 

ding that the plea of limitation was not 
made out, it arrived at the opinion that the 
conduct of the father as alleged was such as 
to estop the son from bringing this suit. 
And accordingly it dismissed the suit with 
costs as regards all the defendants. 

The mode in which the estoppel was 
thought by the Judge to be made out, is thus 
explained by him :— 

“ Bot though not barred by limitation, it 
“ appears to me that the plaintiff is clearly 


precluded from proceeding with the present _ 
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“case bythe acts of his father in taking n 
“firm of those villages from Government 
“after they had been declared not to be a 
“portion of Mahomedabad, but liable to 
“assessment as being a portion of the 
The 
“ case is one to which the doctrine of estoppel 
“most undoubtedly applies. The Collector 


“resumed estate of Tulook Sunkura. 


“had declared the villages to be liable to 
‘assessment as part of Talook Sunkura, and 
“his next step in the ordinary course would 
“have been to eject plaintiff’s father from 
“the possession he had in them. Plaintiff’s 
“ father to avert this ejection takes the vil- 
“lages in farm as. being part of Talook 
“Sunkura, It is trae he appealed against 
“the Collector’s order to the Special Com- 
“missioner, thus showing that he did_not 
“gubmit or acquiesce in the order, and it 


“may be, looking at the circumstances of 


“the case, that this first settlement may have 
“been made under pressure. But we find 
“Kristo Chunder in 1860, after the final 
“order of the Special Commissioner had 
“ been passed, again obtaining a settlement 
“of these villages, and again the year after 
“applying for a fresh settlement. With a 
“succeasion of continued acts such as these 
‘before us, in each of which he. clearly 


“admitted that the villages were not part of 


 Mahomedabad but part of Talook Sunkura, 
“and when we see that these acts of sub- 
“ mission induced the Government to continue 
“him in possession, it would be most unjust 
“now were his son allowed to advance afresh 
“the plea which Baboo Kishen Chunder 
“withdrew in 1858, namely, that these five 
“villages are part of -his decennially settled 
“estate of Mahomedabad.” 

But the Judge abstains from mentioning 
the person in regard to whom it would be 
unjust that this suit should be brought. It 
is difficult to understand how the Lower 


Court supposed this equity to arise on behalf 


of the defendants or any of them. These 
acts on the part of the futher may possibly 
no doubt be valuable evidence as bearing 
upon-the merits of the case; but it does no 
appear to us that out of them arises an 
consideration to the effect that it would be 
inequitable to allow the plaintiff to put for- 
ward a true case, simply because his father 
had done these acts. The Government does 
not appear to have been injured by them in 
any way ; nor does it seem that the Singh 
defendants were misled by these acts into 
taking a course which’ a decision in favor 
of the plaintiff in this case would make 


‘prejudicial to them, In short, we are unele | 





to see that arty matter of estoppel such as to 
prevent the ¢plaintiff from instituting thie 
suit against the Singhs and Mr. Grant arises 
out of these acts of the father, and therefore 
we think that the decision of the Lower 


Court is wrong, and that the case must be 


sent back to be tried on its merits. 

We further think that the’ Government 
ought not to have been made a party to 
the suit by the Lower Court. The plaintiff 
put forward in his plaint a claim of an 
éntirely priyate nature against the defendants 
whom he sued; and no decree which the 
Court could in this suit have passed between 


o 


him and the defendants whom he sued, woutd> 


have prejudiced the Government in its rights 
iu any way whatever. Nor does it seem to 
us that the plaintiff couched his plaint so ns 
in.any degree to favor the view ibat he was 
taking up a position adverse to the Govern- 
ment. No doubt, in one part of his plaint 


che says that he is entitled to these lands by 


virtue of a title which as regards Govern- 
ment was considered a lakhernj title ; but 
he also in another part of his plaint says that 
even if he was under an obligation to pay 
revenge to Government and to submit to an 
assessment of these lands by Government, 
still he had the proprietary right to posses- 
sion, on which he based his suit as against 
the defendants whom he sued. This being 
so, it wasan unnecessary embarrassment to 
the parties in this case to put the Govern- 
ment upon the record at all. And it does 
not appear that the plaintiff at any stage of 
the proceedings asked the Court to do so. 
And therefore in our view it is not fair and 
equitable that he should be made, as the 
Lower Court bas ordered him, to pay the 
costa of the Government. 

It is not necessary for us now to discuss 
the reasoning upon which’ the Lower Court 
has founded its opinion that the plea of 
limitation is not made ont. No doubt, the 
Judge came to that opinion upon o some- 


-what narrow view of the nature and extent 


of the plaintiff’s claim. But taking tho 
claim in its full extent, and considering 
merely the question whether or not the 
possession which the plaintiff says he aud 
his predecessor had been enjoying as pro- 
prietors for a long period came to an end 
more than 12 years before suit, we must hold 
upon the facts which are before the Court 
that the plaint is brought within time. 

It has, on the part of the defendants, been 
pressed somewhat*urgently upon us that the 
possession of the plaintifs father for soma 
cousideruble portion of the period upon 
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which the plaintiff relies, was hot possession 
as proprietor, but as a tenan# under a lease 
‘from the Government, and that that posses- 
sion duly came to an end. Whether this is 
so or not isa matter of fact which has not 
yet been inquired into. But it is a fact 
which bears upon the merits of the plain- 
1iff’s case, and not upon the issue of limit- 
ation. If it be true ‘that the possession 
which the plaintiff alleges was a possession 
of right as proprietor, was not such posses- 
sion at all, but simply possession as a tenant 
of the Government to whom the land 
belonged, then the right of suit, if any, 
“*.fhich remained to the plaintiff upon the 
events stated, would be a right of suit 
against the Government for damages for 
having turned him out wrongfully ; and not 
a right of suit against third parties for 
possession of the landg as proprietor. 

We direst that the name of the Govern- 
ment be taken off the record as defendant, 
and we direct further that the decision of 
the Lower Court be reversed and the case 
remanded for trial between the plaintiff and 
the original defendants. 

We make no order for the costs of the 
Government, because we are of opinion, as 
has already been mentioned, that the plaintiff 
is not liable to pay them; nor indeed. has 
any cause been shown why any other party 
should pay them in the Court below or in 

, this Court. 

We reserve the question .of costs as 
between the plaintiff and the original defend- 
ants to abide the event. 





The 22nd December 1873. 


Present: 
The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 
.creditors—Appeal—A ttachment— 
Act VIII of 1859 8. 271. 
Case No. 232 of 1878. 
Miscellaneous Appeal from an order passed 
by the Officiating Judge of 24-Pergun- 
. nahs, dated the 28rd June 1873. 
Jugobundhoo Shah Poramanick and others 
(Decree-holders) Appellants, 
versus 
The Official Assignee (Judgment-debtor) 
Respondent. 
Mr. C. Jackson and Baboo Romanath Law 
for Appellants; 
Baboo Kalee Prosunno Dutt for Respondent. 
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| A second attaching creditor, whose claim to suplus 
roceeds had been disallowed by the Distict Judge, 
, having appealed to the High Court, it was held that 
though it was in form an appeal against the judgment- 
debtor, it was in substance a question between Tival 
creditors, and in such a matter no appeal could be heard. 

Where the execution-sale has taken place, the second 
attaching creditor and others are equallyentitled under 
Act Vit of 1859 s. 271 to a rateable distribution of 
the surplus proceeds; no other than the firat attaching 
oreditor having any right to have his clam satisfied in 


Jackson, J.—T ais is an appeal against an 
order of the Officiating Judge of the 24-Per- 
gunnahs made in execution-proceedings. 
These proceedings were in execution arising 
out of several decrees obtained against one 
Ootsubanund Shaha. It appears that the 
judgment-debtor had belonging to him a 
quantity of jute deposited in certain screw- 
houses. The principal matter out of which 
this case arises was a quantity of jute attached 
firstly by Chunder Sekbur Shah on the 
7th May, and secondly by Jugobundhoo Shah 
on the 9th May. On the 15th of the same 
month the vesting order was made and the 
property vested in the Official Assignee, and 
the first attaching creditor, Chunder Sekhur 
Shah, was paid in full, The other creditor, 
Jugobundhoo Shah, thereupon says that he 
as the second attaching creditor was entitled 
to have his claim likewise satisfied, so far as 
the surplus proceeds go, and this claim of his 
having been disallowed by the District Judge, 
the present appeal is made. The learned 
Counsel who appears for the appellant,—we 
have not had the benefit of any argument 
on the opposite side,—relies on a case in II 
Bombay High Court Reports, page 149, the 
case of Henry Gamble, Official Assignee, 
against Bholageer Gura Mangir Gosain and 
others, which he contends recognizes the 
rights of subsequent attaching creditors after 
the first attaching creditor is satisfied. Now 
the first thing to be observed in this appeal 


‘lig that although it is in form an appeal by 


an execution-creditor against the judgment- 
debtor, it is in substance a question between 
rival creditors, one of those creditors, Jadub 
Lall Shaha, and indeed others also, having 
obtained decrees and taken out execution 
previous to the order for distribution of the 
surplus proceeds. It has been frequently 
held in this Court that no appeal can be 
heard as between rival decree-holdere. For - 
that reason alone probably this appeal would 
fail, but as the other point has been argued 
wo think it right to give an opinion on that 
point. This question arises under Sec- 
tion 271 of the Civil Procedure Code. That 
Code, while it expressly declares tbat the 
fi®t attaching creditor is to be satisfied in 
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full, provides that the “surplus shall be dis- 
“tributed rateably amongst any other persons 
“who prior to the order for such distri- 
“bution may bave taken out execution of 
“decrees against the same defendant and 
“ not obtained satisfaction thereof.” It makes 
no distinction between. creditors who have 
attached the property which has been sold 
and the other creditors who have taken out 
,execution, In the Bombay case the appeal 
before the High Court was not an appeal in 
execution-proceedings. It was a regular 
appeal from the judgment in a suit brought 
by the Official Assignee against various 
execution-creditors to try the question of 
their rights. Throughout the report there 
is nothing to show that any sale took place in 
execation, and until the sale had taken place 
at the instance of the first creditor it was 
uncertain what the rights would be ; because 
if the firat creditor withdrew his claim, the 
second would be the first and would be 
entitled to have his claim satisfied in full, and 
so would be the case withthe other subse- 
quent cfeditors. It seems to us that where 
the sale had taken place the second attaching 
creditors and others are equally entitled 
under Section 271 to a rateable distribution 
of the surplus proceeds, and that the Section 
gave no right to any other attaching creditor 
than the: first to have his claim satisfied in 
full. We think, therefore, that this.appeal 
must be dismissed. 


The 6th January 1874. 


Present : 


The Hon’ble Louis S. Jackson and W. 
' Ainslie, Judges. 


Mesne Profits—Interest on Costs. 
_ Case No. 296 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Jessore, 
dated the 31st May 1873. 


Gooroo Doss Roy (Judgment-debtor) 
Appellant, 


= + 


a 
VETSUS 


R. F. Stephens (Decree-holder) Respondent. 


Mr. M. M. Ghose and Baboo Becharam 
Mookerjee for Appellant. 


Baboo Bungshee Dhur Sen for Respondent. 


Where a Subordinate Judge in giving effect to a decree 
of Her Majesty in Council, ordered the restitution of the 
property which had been taken under a decree of the High 


Court, he was keld to have done right in giving mesn> 
pronta, althoughfthese were not expiessly awarded by th > 
rivy Council, 


Interest was held to have been erroneously allowel 
on costs of proceedings in the Privy Council where ths 
decree of Her Majesty ın Council was silent on the point 


Jackson, J.—Tuts is an appeal arising 
out of execution proceedings. The plaiutiii 
brought a suit to recover certain property, anc 
by a decree of the Principal Sudder Ameen 
he was declared entitled to a portion of tha: 
property. On appeal the High Couit vaticc 
that decree and declared that the plaintif” 
was entitled to the whole of that property. , 
On further appeal to England, the decision o’ 
the High Court was reversed and that of fio’ 
Principal Sudder Ameen was restored. Thc 
order of Her Majesty in Council was in these 
words :—‘ The decree of the High Court o? 
Judicature at Fort William in Bengal of the 
5th December 1864 be and the same ig here- 
by reversed with £ 224-0-6 sterling cosis, nuu 
that the decree of the Principal Sudder A moen 
of Zillah Jessore of the 25th April 1864 be 
and the same is hereby affirmed with costs.” 

On this the Subordinate Judge who now 
takes the place of the Principal Sudder Ameer 
of Jessore, in giving effect to the decree o" 
Her Majesty in Council, ordered the restitu- 
tion of the property taken by the plaintif’ 
under the decree of the High Court with 
wassilat, and has also ordered that the defend- 
ant shall obtain interest on the costs both 
of the Court of first instance and of the 
Privy Council; but he has disallowed the 
costs of the proceedings of the High Court 
as not being expressly awarded by the ordor 
in Council. 

The plaintiff appeals, contending in the first 
place that there is no warrant for the Court 
in execution giving the defendant mesno 
profits. A decision of this Court has been 
referred to, but it appears to us that this 
matter is in fact governed by the decision of 
the Judicial Committee in the case of Rajah 
Leelanund Singh v. Mabarajah Lakshmi- 
pat Singh.* The Judicial Committee there 
held that, although the decree had only 
ordered the delivery of the land, the mesne 
profits flowed naturally therefrom, and this 
Court ought to have given them to the 
decree-holder, and it seeme to follow that on 
the same principle on which restitution takes 


-place as to the lands erroneously given by 


the order of the High Court, the mesne pro- 
fits ought also to be given. As to the precise 
amount of the mesne profite, we do not sec 
that any adjudicafion has taken place, and 


* 14 W. R, P. C., 28 
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‘we do not think therefore thay we have to 
consider that point. The plaingff also com- 
plains that interest on costa of the proceed- 
ings in the Piivy Council has been allowed, 
for'which there is no provision in the decree. 
The respondent does not contest this point, 
and it is clear we think that as the decree of 
Her Majesty in Council is silent on the point, 
the respondent is not entitled -to any interest 
upon the amount. But where he is ordered 
to obtain the costs of the proceedings in the 
Court of the Principal Sudder Ameen, there 
we think the ordinary rule in such cases 
should be followed, and as interest would run 
æm tho original decree, it must also run in 
execution. 
As to the objection of the respondent 
under Section 348, it appears to us that the 
‘ Subordinate Judge misreads the order in 
Council when he says that “the order is 
“silent with.regard to the costs incurred by 
“the decree-holder-in the High Court.” 
The order runs thus :—* That the decree of 
the High Court, &c., &c., be and the same’ is 
hereby reversed with costs :” those costs are 
the costs of the Privy Council, “and that 
the decree of the Principal Sudder Ameen 
be and the same is hereby affirmed with 
costs.” These words “with costs” must 
have some meaning. They could not refer 
to the costa of the Privy Council, because 
those costs had been already awarded spe- 
cifically. They could not refer to the costs 
of the Principal Sudder Amesen’s Coort, 
because the simple affirmation of his decree 
carrying costs would be sufficient, and no 
special mention of the costs of that Court 
-would be necessary. Those words “ with 
costs” therefore must relate to the afirma- 
tion of the Piincipal Sudder Ameen’s. decree 
and the dismissal of the appeal against that 
decree, which the Judicial Committee declares 


would have been the proper order for the |: 


High Court to make, and the costs therefore 
given in that clause must be the costs of the 
proceedings in which’ the Principal Sudder 
Ameen’s décree was first impugned, that is, 
the costs of the High Court in Bengal. We 
are bound to assign a meaning to the words 
“with costs,” and we have done so ; but we 
are not bound to go further and gay that the 
costs must also include interest upon the 
costs. We therefore so far modify the decree 
of the Subordinate Judge ng to declare that 
the défendant will be entitled to his costs of 
appeal to the High .Coort but without 
interest, and we think that we ought not 
farther to complicate these proceedings by 
allowing the costs of ‘the present appeal, 





The 8th January 1874. 


t 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Sale of ancestral Property— Obligation of Pur- 
chaser—Consolidation of Cases—Jurisdiction 
—Righis of Partes. 


Cases Nos. 43 to 48 of 1878. 


Regular Appeals from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the 9th August 1872. 


Soorendro Pershad Dobey (Pauper Plaintiff) 
Appellant, 


versus 


Nundun Misser and others (Defendants) 
i Respondents. 


Baboos Auübinash Chunder Banerjee and 
Hem Chunder Banerjee for Appellant. 


The Advocate-General, Mr. G. Gregory, 
Baboos Annoda Pershad Banerjee 
and Mil Madhub Bose, and Moonshees ° 
Mahomed Yusoof and Abdool Baree for 
Respondents. j 


Ti justifying the purchase of ancestral property, the 
purchaser is riot bound to prove the fact that famıly 
necessity actually existed; it is tufficient if he 
establishes that he made bond fide mquiry into the matter, 
and was in that mqury reasonably led to suppose that 
the necessity did exist. 

When several cases are before a Court, and the subject 
of suit.and the defendants vary with eech case, the Cont 
has no authority to order them to be tried as one case 
against the of the parties: and without the consent 
or all the parties, no such consolidation can be effected 
by the Comt as to make the evidence given by any 
party in one case evidence in all the cases, 

The parties to a suit which 18 being tried in a Court 
of first ınstance have aright to insist upon having all 
the advantages which attach to a public hearing of the 
whole case and the examination of all the witnesses in 
open Court before the Judge who 1s to judicially determine 


. the matter in dispute’ between them, although they may, 


either expressly or impliedly, consent to the suit beng 

termined by a Judge who has not been present 
Heocchout the trial, and to his taking mto conpideration 
evidence which has not been given before him. 


Phear, J.—Tumss six cases have come up 


to us under guch circumstances, and their 


respective records are so imperfect, that. we 
find, ourselves unable to deal with them upon 
appeal, The principal facts of one of them, 
No. 43 of 1873, may be mentioned by way 
of illustration. ; : 
he property which is the subject of suit 
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was originally property belonging to the 
plaintiff’s . grandfather. It passed by 
descent under the Mitakshara law to the 
plaintiff's father, and has been obtained by 
the Mabsrajah of Durbhungah, whose 
represéntative the third defendant is, by virtue 
or under color of a sale made in execution 
of a decree at the instance of one Ram 
Dyal Misser against the plaintiffs father. 
The plaintiff alleges that at the time of this 
ouction-sale the minor was a child, member 
. jointly with his father of the joint family to 
which the property in suit belonged under 
the Mitakshara law. And he gays. that 
under these circumstances the alienation 
effected at the auction-sale in execution of a 
personal decree for money against his father 
alone passed no title to the defendant No. 3. 

The defendant, on the other hand, main- 
tained that the sale was had under such 
circumstances as gave the purchaser a valid 
title under the Mitakshara law. 

We ought to have said that the defendant 
did not admit that che plaintiff was at the 
time of the gale joint with his father in the 
enjoyment of this property. 

In this state of the case, the first issue 
which arose between the parties was this, 
namely, was the plaintiff, at the time when 
the property which is the subject of suit 
was sold to the defendant No. 8, a joint 
member with hia father of a Hindoo family, 
entitled in that capacity to the enjoy- 
ment and possession of this property as being 
property of the joint fumily under tho 
Mitakshara law? And in the event of that 
issue being found in the affirmative, the 
second issue would be, was the sale to the 
defendant No. 3 effected in order to meeta 
family necessity existing atthe time of theaalé ? 

And we are of opinion that the affirmative 
of this latter issue would rest upon the 
defendant; although no doubt a Court of 
Equity would be bound to consider in his 
favor that that affirmative is sufficiently 
established between the parties, if the 
defendant show that at the time of the gale 
he made all reasonable enquiry relative to 
the existence of the necessity, and in the 
course of that enquiry obtained information 
which rensonably led him to suppose thot 
the necessity existed. In other words, it 
would not be necessary for him, in order to 
support the affirmative of this issue, to prove 
that facts of family necessity actually existed. 
It would be suficient if he establishes that 
he made bona fide enquiry into the matter, 
acd was in that enquiry reasonably led to 
suppose that the necessity did exist. ° e 


The other gases, we are told, resemble the 

case No, 48 im their eszontial features. Now 
the course which the Courts below bave 
taken with regard to all these cases, has 
been apparently (go far as we can understand 
what there occurred) to try them all together 
as if they were one case. We find an order 
in page 17 of the paper-book, in case No. 44, 
running in the following words :—“ As this 
“case and cases Nos. 4, 5, 6, 7, 8, and 9 are 
“similar, it is deemed proper to proceed 
“with and try them together. Accordingly, 
“it is ordered that all the cases be simultane- 
“ously tried, and that a copy of this 
“proceeding be put up with the record of 
“ ench case.” 
. It is not quite clear upon the terms of this 
order, whether the Subordinate Judge who 
made it intended the seven cases, which are 
the subject of the order, to be tried as one 
case, or merely to be tried successively one 
after the other. Undoubtedly, inasmuch as 
the subject of suit, and the defendants 
varied with each case, he bad no authority 
to order them to be tried as one case against 
the will of the parties. And although it 
seems from subsequent proceedings to be 
found in the different records that a partial 
amalgamation was attempted to be made of 
the oases, still there has at the game time 
been throughout a show of keeping them 
separate, because in several of the cases we 
find an application made by the plaintiff to 
have the evidence which he had given in 
one case, taken as if it had also been given 
in the other cases. Weinfer from this that 
there was not in fact at the outsat a consoli- 
dation of all six cases into one by consent of 
all parties, and without such consent no such 
consolidation could be effected by the Court 
as to have the effect of making the evidence 
given by any, party in one case evidence in 
all the cases. After the order which has 
been referred to was made, the several suita 
appear to have come on for hearing before 
the Subordinate Judge, Baboo Girish Chunder 
Ghose, and witnesses were examined by 
that Judge continuously or in some con- 
tinuity, down to the 26th April 1872. 
When the case had got to that stage, for 
some reagon or other which is not before us, 
the District Judge transferred all six casey 
to his own Court, and proceeded from that 
time to take the evidence of witnesses in the 
different.cases; and he finally passed the 
judgment. between the parties which hss 
opeen appealed against. 

Now itis hardly necessary for us to remark 
that the Judge could have no jurisdiction 
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whatever to take up and efftertain a suit 
which was nlready being dily proceeded 
with, and in the course of being tried and 
heard by the Subordinate Judge—a Court 
competent so to hear and determine it. Ho 
could only obtain power as between the 
parties to do so by their actual consent 
given expresely or impliedly. Even if there 
had been any doubt as to the law upon this 
point, it is obvious that it would be a proceed- 
ing pregnant with much risk of miscarriage 
of justice for a Judge against the will of the 
parties to take upon himself to decide a case 
in the first instance upon evidence which 
**}nid not been: taken before him and he had 
not had the opportunity of hearing orally 
given, and while he had no means of know- 
ing the attitude which the parties had taken up 
towards each other at the outset and: during 
the first part of the hearing. The parties to 
a suit which is being tried in a Court of first 
instance have the right to insist upon having 
all the advantages which attach toa public 
hearing of the whole case and the exami- 
nation -of all the witnesses in open Court 
before the Judge who is to judicially deter- 
mine the matter in dispute between them ; 
although, of course, they may, as no doubt 
often happens in this country, either exprissly 
or impliedly, ¢onsent to the suit being 
determined by a Judge who has not been 
presént throughout the trial, and to his taking 
into consideration evidence which had not 
been given before him.' We have however 
no reason to’suppose in the present case that 
the parties consented to the Judge taking 
this course. On the contrary, we find that 
‘it is one of the grounds of appeal preferred 
to this Court that the Judge did unlawfully 
transfer the cases from the ‘Subordinate 
Judge’s Court to himself while they were 
actually in the course of being heard before 
the Subordinate Judge. . 
But the irregularities do not even end here, 
because we find that, of the evidence taken 
before the Lower Court on the part of the 
defendants some appeats in some of the cases, 
some in others of the cases ; and the Judge 
trented the whole of this material, thus 
scattered over six records, as if it was 
evidence given by the parties and exhibited 
in each one of the cases. We have already 
stated that, so far as regards the plaintiff, it 
appears that an application was made to the 
effect that his evidence taken in’ one case 
should be used in all, and that an order was 
made accordingly. Ang we must assume 
that this was done with, the consent of the 
parties defendants. But uo. order of this 


- à Li 


kind, indeed ‘no application of this kind, 
seems to Lave been made with regard to the 
defendants. The consequence igs that we 
now have six records before us, with 
regard to which we are perfectly unable to 
satisfy ourselves to what extent the evidence 
scattered over the different records is pro~- 
perly available and proper to be used in 


| each of the several cases. 


We find further that the Judge haa 
founded a most important part of his conclu- 
sions of fact’ upon a considerable body of 
documentary evidence which he says he 
finds in the record. But we cannot discover 
that this documentary evidence, which he so 
refers to, hag been in any way proved at the 
trial before either Judge, or in any way 
admitted os between the parties in all or any 
one of the cases as evidence proper to be 
used without proof. 4 


Taking all these circumstances together, 
we feel it impossible to go on with the ‘final 
trial of these appeals. It seems to us that 
there has been a complete miscarriage of 
these cases in the Court below ; and that by 
the fault of the judicial officers, not of the 
parties. Indeed we are disposed to think 
that the defendant at avy rate in the case 
No. 48 has been misled as to the part which 
he had to play in the case by the turn 
which the Judge has given to the matter. 
We therefore are of opinion that there is no 
other course open to us, but to reverse the 
decision of the Lower Gourt and to send back 
the cases virtually for re-trial. They must 
goto the Subordinate Judge who had first 
entertained them, and be' taken up by him | 
from the point at which the cases were 
removed by the Judge. 


We think that the issues which have beon 
stated above ought to be taken as issues raised 


-| in each of the different cases, and that the 


evidence which has already been given by 
both sides in the several cases, so far as it 
can be attributed to them respectively, should 
remain ov the respective records. But at 
the same time both parties must be st liberty 
‘to adduce such further evidence on these 
issues as they may be advised. to adduce. 

Woe are reminded that in one of the casas, 
viz., No. 48, the defendant alleges that the pro- 
perty was the self-acquired property of the 


| plaintiffs father ; and in that case, therefore, 


the first issue for the defendant will be 
whether or not the property was the pro- 
porty of the father ts alleged. 

Costs of this Court in all the cases must 


aide the event, 


- 
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The 13th January 1874, 
Present; ‘ 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Appellate Courts of Co-ordinate Jurisdiction. 
Case No. 1461 of 1873. 


` Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated the 
7th April 1873, reversing a decision of 
the Moonsiff of Moonsheegunge, dated 
the 28th November 1872. 


Brojo Soondur Gossamee and another 
(Plaintiffs) Appellants, 


‘ VETSUS 


Juggut Chunder Dey (Defendant) 
Respondent, 


Baboo Huree Mohun Chucherbutty for 
f Appellants, 


Baboo Ashootosh Mookerjee for Respondent. 


A District Judge has no authority, when hearing an 
appeal ‘from a Moonsiff’s decision, to varyor ignore the 
directions made by an Appellate Court of co-ordinate 
jurisdiction, such ag that of the Subordinate Judge. 


Jackson, J.—Tux decision of the Lower 
Appellate Court in this case contains mani- 
fest and very serious error in the investi- 
gation. The plaintiff alleged the defendant 
to have been his gomastah and sued for an 
account. The defendant thereupon denied 
that he ever acted as gomastah to the 
plaintiff. The plaintiff might not have been 
particularly well advised as to the mode in 
which he should prove his case, but he did 
adduce copies of several plaints which it was 
not denied were filed by the defendant in bis 
capacity of gomastah on which decrees 
were obtained. 
dakhilahs gianted by the defendant in the 
same capacity. Now the defendant has in 
no way explained or accounted for his having 
acted on these several occasions, and we are 
bound to say in the absence of such explana- 
tion that these documents had most clearly 
proved that the defendant did avt in the 
capacity of gomastah, and was bound when 
called to render the account, That being s0, 
the decision of the Lower Appellate Court is 
erroneous, and the decree of the Moonsiff 
that the plaintiff should haye an account 
from the defendant must be restored. 

It is necessary to olfserve also that the 
Distiict Judge, in hearing this appeal after 
a remand by the Subordinate Judge of the 






















He also filed certain |; 


District, sees to have thought himself ut 
liberty to qf#estion and dissent from the 
issues framed by the Subordinate Judge when 
the appeal was before him. In this respect 
ag to the heaing of an appeal from the 
Moonsiff’s decision, the District Judge has 
no authority to vary or ignore the directions 
made by an Appellate Court òf co-ordinate 
jurisdiction, and if he were to do so the 
greatest confusion would arise. A case might 
be remanded by the Subordinate Judge with 
certain directions, and the same case coming 
before the District Judge, an entirely differ- . 
ent view might be taken, and neither the 
parties nor the inferior Courts would hațe®' 
any safe guide of action. The District Judgo 
in such cases ought to be guided by the 
practice which obtains in this Court, where 
when one Division Bench sees fit to give 
certain directions, any other Bench before 
which the case may afterwards tome on hag 
to keep itself within those directions, 
The appeal will be decreed with costs. 





The 19th January 1874, 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble Louis S. Jackson, 
Judge. 

Election— Damages— Wrongful Acts— Cause of 

Acthion—Alternative Clams. 


Reference to the High Court by the 
Recorder of Rangoon and the Judicial 
Commissioner of British Burmah (Judges 
of the Special Court of British Burmah) 
under Sectiin 75 of “The Burmah 
Courts Act, 1872” (det VIII of 1872). 


Vytheelingum, Plaintiff, 


' versus 


a 


The Government, represented by the Deputy 
Commissioner of Amherst, and another, 
Defendants. 


Plaintiff had purchased at a Government auction a 
license to vend spirituous liquors, paid the first instal- 
ment of the purchase-money, and demanded a license; 
but did not receive it until six days later. Meantime ho 
opened a shop'arid sold “ tari” for three days, when the anle 
was stopped by the Extra Assistant Commissioner not- 
withstanding plaintiff represented that he was a license~ 
holder. The present suit was brought against the 
Government, represented by the Deputy Commissioner, 
for damages on account of wrongful acts of the Extra 
Aasistant Commissioner, who was made 2nd defendant. 
The Judge, holding that where a servant docs a mongful 
act malıciously he is personally liable and the master 13 
free, left ıt to the platntiff to say against whom ha 
would proceed. Plaintiff elected “to Proceed against 
Government and o®tained a decree for a part of his 
claim, 


ET 


200 Civil 


TIE WEEKLY REPORTER. 


Rulings. [Vol. XXI. 





In the Lower Appellate Court the Jyiges were divided 
in opinion, the Recorder holding that the first Court was 
justified in allowing the plaintiff to abandon his suit 
against the 2nd defendant, to whom malice had been 
imputed, and that the suit was still maintainable agamst 
the Government: and the Judicial Commissioner consi- 
dering it irregular to allow this action inasmuch as 
the claims for damages on account of legal and mali- 
cious acts of 2nd defendant and for damages for non- 
issue of license by 1st defendant were inconsistent with 
each other : . 

Hep by the High Court that the view of the Recorder 
was correct. Nevertheless the plaintiff ought not to 
have been put to the option oe abandoning his suit 
against one or other defendant, but the swt should 
have been tried out. ` 

HEL too that the allegations against the two defend- 


'ants were distinct but not inconsistent, and that the 


Judicial Commussioner had taken too strict a view of the 
paint, 

Case.—Tgn point in question arose in an 
appeal from a decision of the Judge of the 
Town of Moulmein in a suit in which origi- 
nally one Vytheelingum was plaintiff and 
the Government, represented by the Deputy 


‘Commissioner of Amherst, was lst defendant, 


and Nga Chaik, an Extra Assistant Commis- 
sioner in the same District, was 2nd defend- 
ant; but the suit was at an early stage 
dismissed .as against the latter, and the point 
now in question is whether, the suit having 
beon dismissed as against Nga Chaik, it 
could, under the circumstances of the case, 
be continued against the 1st defendant, the 
Government. : : - 


The plaint (amended on & minor point) 


. was filed against the two defendants above- 


named: on the 24th of September 1872, 
having this heading—* Suit for Rs. 360, 
“ damages sustained by plaintiff under ‘the 
“ circumstances hereinafter set forth owing 
“to the wrongful acts of 2nd defendant, n 
“servant of lst defendant.” It then pro- 
ceeded to show that a public auction for the 
sale of licenses to vend spirituous liquors, 
&c., for the, official year 1872-73, had been 


advertised by the Deputy Commissioner of 


Amherst to be held on the. 1st of April 1872 ; 
that at euch sale plaintiff attended and 
purchased the right to vend “ tari” in the 
Gyne Salween township ; that, on the 3rd 
day of April 1872, he paid the first instal- 
ment of the purchase-money into the Bank 
of Bengal, in accordance with the conditions 
of sale, and demanded a license, but did not 
receive a license until the 9th of that month ; 
that, on the 3rd day of April, plaintiff caused 
a * tari ” shop to be opened in the village of 
Kadoe within the Gyne Salween township, 
and “tari” was therein sold on the 3rd, 4th, 
and part of the 5th of April ; 


“ Extra Assistant Commissioner in harge of 





“that, on the | 
“ Sth April, the 2nd defengaut, who is an, “ 


“Gyne Salween township, illegally avd 
“ maliciously ordered that no more “ tari?” 
“ ghould be sold in plaintiff's shop at Kadoe; 
“that plaintiff informed the 2nd defendant 
“ that he was the license-holder, that he had 
“ paid the first quarterly instalment, and that 
“he could not get his license granted him 
“ owing to press of business in the office of 
“the Deputy Commissioner, and plaintiff 
“offered to give security for any loss ' that 
“might be sustained should the statement 
“not be correct, and asked the 2nd defend- 
“ant not to stay the sale of“ tari,” more 
“especially at the particular time when 
“there ‘was a great gathering of people to 
“witness a phongyee byan at Kadoe, 
Plaintiff also obtained a letter from the 
“ Superintendent of the Deputy Commis- 
« sioner’s office to the 2nd defendant, inform- 
“ing him that plaintiff was the purchaser 
“ of the license to vend “tari” in the said 
“ township, and that he had paid the first 
‘instalment of the purchase-money, but the 
“92nd defendant refused to withdraw his 
“ order and would not permit plaintiff to 
“vend “ tari.” The sale of “tari” was stayed 
“in consequence thereof from about noon of 
“the 5th to the afternoon of the 9th April.” 

The plaint then gives a calculation of the 
damages, averring that “by the illegal acts 
“ of the 2nd, who is 1st defendant’s servant, 
“ plaintiff has sustained loss to the extent of 
“Rs. 360 ;” and prays for a decree for that 
amount and costs. , 

By the consent of the Advocates in' the 
Court below, a preliminary issue, “ Can the 
“ defendants be sued jointly in the present 
“ease ?” was first decided ; and the Judge, 
relying on a passage in Story on Agency, 
Section 319, and other authorities showing 
that, where a servant does a wrongful act 
maliciously, the servant is personally liable, 
and the master is free, gave his opinion that 
the case as against one or other of the 
defendants should be dismissed, and left it to 
the plaintiff to say against which he would 


to proceed against the lst defendant, the 

overnment, and the suit as against the 2nd 
defendant was forthwith dismissed with 
costs. ` 
_ The case then proceeded against the Ist 
defendant alone. Evidence was taken, the 
only suggestion of malice elicited by the 
Advocate for the Government being contained 
in these words of the plaintiff, when 
under cross-examinstion, “I said that 2nd 
defendant closed my shop from spite. He 
“@ook a jar of toddy from me 'when at 


pi re The plaintiff accordingly elected 
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“ Martaban, and when I asked for payment 
“ he said he would take notice of me.” 

On the 10th of March 1873, the Judge of 
Moulmein gave judgment ‘in favor of the 
plaintiff as follows :—— 

“ The only points that remain for- decision 
“in the case are those arising on the 3rd, 
“ 5th, and 6th issúes. The 3rd is, was the 
“ non-issue of the license owing to plaintiff’s 
“own negligence? As regards this, it is 
“clear that plaintiff did pay into the Bank 
“ of Bengal on the 8rd April, the fitst instal- 
“ment of the amount for which he had 
“ bought the license, and that as soon as that 
“paymbnt was certified to the Revenue 
“ office he was entitled, on application, to 
“receive permission to sell toddy. It is 
“not quite clear when the payment was go 
“ certified. Plaintiff says he is strongly of 
“opinion that he applied for his licenge on 
“the day he paid the money ; the clerk 
“whose duty it was to issue the license says 
“ he did not do so till the 5th : the license was 
“ not isaued till the 9th. Plaintiff, it seems, 
“ did sell toddy at Kadoe on the 3rd and 
“ 4th, but was stopped by the Myooke and 
“ did not resume his sale till the afternoon 
“of the 9th. It appears that from the very 
“ recent publication of the Rules under the 
“ Excise Act, the sale of licenses under it, 
“ instead of taking place some 15 days before 
“ the commencement of the official year, took 
“ place on the first day of that year. It also 
“appears that owing to press of work, there 
“ was considerable delay in the issue of 
“ licenses from the Deputy Commissioner’s 
“ office after the payment of the money had 
“been daly certified and application for 
.“ licenses made ; but it would seem from the 
“ evidence of the witness D’Castro, who is 
“the Superintendent of the Deputy Com- 
“ missioner’s office, that the Deputy Com- 
“ missioner had publicly said that in couse- 
“ quence of the late date of the sale of 
“‘jicenses people who had paid for them 
“would be allowed at once to act under 
“ them, though the licenses themselves might 
“actually not be issued. Looking at this 
“.evidence,, I think it is most probable that 
“the clerk’s statement is correct, as the 
‘“ plaintiff may not unnaturally have supposed 
“ that as soon as he paid his money into the 
“ Bank he was entitled to open his shop, and, 
“ ander the citcumstances, have looked on 
“ that as a more urgent and pressing busi- 
“ness than the formal taking out of the 
& license. On the 5th, however, his sale was 
“ stopped. He knew that a Burmese festival 
“ was about to begin, and that, if he was ngt 





“ permitted tg sell during it, he would lose 
“money. Hd admits that he believes that, 
«if he had represented the facts to the 
“ Deputy Commissioner, that officer would 
“at once have given him an order or ad 
“ interim license till the formal one could be 
“ prepared and delivered to him. That 
“ officer has recorded that, bad the facts 
“ beeu represented to him, plaintiff’s case 


'« wonld have received due consideration. 


“ But plaintiff admits that he made no such 
“ representation. The only explanation that 
“he can give of this is that of the four days 
“one was a Saturday, another a Sunday, 
“and that it was not usual for persons undey 
“the circumstances to apply to the Deputy 
“ Commissioner, but merely to the clerks. 
“ Bat the whole circumstances of the case 
“ were unusual—the late sale of the license— 
“it being impossible that plaintiff should 
“ get a formal license by the beginning of 
“the official year—the shattiog up of his 
“ shop because he had no license—the festival 
“ occurring just at that time—were all 
“ unusual circumstances which demanded on 
“the part of a man of ordinary prudence 
“ unusual measures ; and in so far as he did 
“not take the most obvious and direct mods 
“of averting the loss which he knew was 
“ likely to occur, by applying to the Deputy 
“ Commissioner immediately his shop was 
 elosed, I think the non-issue of a license 
“was attributable to the plaintiff's own 
“ negligence. 

“ The 5th issue was whether the defendants 
“or either of them were liable to plaintiff 
“for the loss incurred by plaintiff being pro- 
“hibited from selling toddy as set out in the 
“plaint. I have already decided that the 
“guit would not lie as against both defend- 
“ nuts, and I have therefore now merely to 
“consider how far the lst defendant is 
“liable. The disposal of licenses under the 
“Excise Act is a fatter which is entirely 
“in the hands and under the control of the 
“lst defendant. If the arrangements for 
“ disposing of these licenses cannot be made 
“in due time, the lst defendant must bear 
‘the loss in so far as it was not wilfully or 
“negligently incurred by others. Now I 
think on the facts there can be no doubt 
“that plaintiff was entitled to sell toddy on 
“the 5th April, and that he was prevented 
“from so doing from the want of arrange- 
“ment on the part of the lat defendant to 
“meet the exigency of the case. On the 
“other hand, howeyer, I see no reason to 
“suppose that had plaintiff exercised 
“ordinary diligénce to avert loss when he 
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“ found his sale stopped, he cald not easily 
“have had the matter rectified, and reopened 
“his shop at latest on the afternoon of the 
“6th. I do not think that under the cir- 
“cumstances he was entitled to fold his 
“hands and absolutely do nothing, and then 
“recover for the entire- period his business 
“was stopped. It may be said that his 
“application to D’Castro for a letter was 
“doing something in the matter, but I think 
“it was taking a step in the wrong direction ; 
“ and plaintiff must have perfectly well known 
“that D’Castro, a mere ministerial officer, 
€ had no authority to issue orders to those in 
** “executive charge. I, therefore, on this 
“issue, find that Ist defendant is liable to 
“ plaintiff for the loss incurred by the closing 
“of the plaintiff’s shop for 14 day. 


“The last issue was what amount of 


“damage did plaintiff sustain? On this 
“ point the evidence is far from satisfactory. 
“Plaintiff himself has admitted that the 
“ estimation in his plaint is much exagger- 
“ ated, inasmuch as he has calculated his loss 
“at the average gross receipt of Rs. 6 per 
“jar without deducting costs. The one wit- 
“ ness produced loosely estimates the possible 
“gale in one day at Rs. 100, which would 
“give a higher total than even plaintiff’s 
“exaggerated estimate ; and I think on the 
“whole that Rs. 100 would be a fair 
“approach to the probable net profit the 
“ plaintiff might have made during the 5th 
“and that part of the 6th April when his 
“shop was closed, and he was through no 
“negligence of his own prevented from sell- 
“ing. Finally, I may add that I have in 


“consideration of the relative position of 


“the parties allowed the plaintiff much 
“greater latitude than I should be inclined 
“to do under any other circumstances, but 
“looking at the plaintiff’s conduct through- 
“out,—at his, when complaining to the 
“Deputy Commissioner and Commissioner, 


“being altogether silent as to the charge of 


“malice agrinst the 2nd defendant, on 
“ which he founded his plaint in this Court, 

" “and at his subsequently electing to dro 
“that charge,—I must say that I have consi- 
“derable doubt whether I was right in 
“giving him that latitude. 

Order.—“ Decree for plaintiff for Rs. 100 
“with costs on that amount as against Ist 
“defendant.” _ È 

Appeal was made to the Special Court : 
and the memorandum of appeal set forth 
among other grounds :—» 

1sé.— That plaintiff in his amended plaint, 
“dated 24th September 1872, averred that 









“2nd defendant had illegally and malici- 
“ously stopped his selling “tari” until he 
“ obtained a license.” 

2nd.—“ That the Judge in his proceeding 
“of the 11th February 1873, quoting ‘ Story 
“*on Agency,’ para. 319, held that a master 
“was not liable for the wilful and malicious 
“acts of his servant (see ‘ Story on Agency,’ 
“sixth edition, para. 819, which is applica- 
“ble to Government), and yet instead of 
“striking the Government (represented by 
“Major Sladen) out of the case, gave the 
“ plamtiff one week to elect against which 
“of the two defendants he would proceed.” 

The Judges of the Special Court gave 
their opinions separately as follows :— 

Recorder of Rangoon.—“T think that 
“the Judge of the Court below was justified 
“in allowing the suit to be abandoned as 
“to the 2nd defendant. If the plaintiff 
“considered himself incapable of proving 
“the {imputation of malice against the 
“2nd defendant, the suit was still main- 
“tainable upon the cause of action alleged 
“ (independently of such malice) against the 
“Ist defendant, the Government. By 
“abandoning the suit as against the 2nd 
“ defendant, plaintiff abandoned the allegation 
“of malice. Thenceforth, the lst defendant 
“knew that the case to be answered was 
“that the plaintiff had been illegally pre- 
“vented from selling toddy in accordance 
“with his license. The 2nd defendant 
“being no longer a party to the suit, the 
“allegation of malice was surplusage. 
“Further, in my opinion, there is no ground 
“upon which it can be maintained that the 
“non-issue of a license to the plaintiff to 
“sell toddy was attributable to the plaintiff’s 
“own negligence. I think, therefore, that 
“the conclusion of the Judge of the Court 
“below, that the plaintiff is entitled to 
“damages against the Government, is sub- 
“stantially correct and that the appeal 
“should be dismissed. 


(Sd.) F. Hovaman, 
Recorder of Rangoon. 


Judicial Commisstoner, British Bur- 
mah.—“ I do not think the Judge acted 
“ regularly in allowing the action to proceed 
“ against the Government, the Ist defend- 
“ant. In doing so he allowed the plaintiff 
“to sue on a new cause of action. The 
“action as laid was for damages owing to 
“ wrongful acts (illegal and malicious act as 
“set forth in the plaint) of the 2nd 
“ defendant, a servant of the lst defendant ; 
€ and these illegal and malicious acts are 
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“plainly in the plaint set forth to be the 
“ stopping of the sale of “ tari” in the plaint- 
“ifPfs shops. The suit as it proceeded to 
“judgment was in reality for damages 
“sustained owing to the non-issue of a 
“ license by the let defendant. The claims 
“are not only entirely distinct, but they are 
‘inconsistent with one another. If the 
“damages were caused by the non-issue of 
“license by the lst defendant, the act of 
“ the 2nd defendant in stopping the sale 
“ was not illegal. If the damages were 
“ caused by an illegal and malicious act of 
“the 2nd defendant in not allowing the 
plaintiff to go on selling, although he had 
“no license, then they were not caused by 
‘* the non-issue of the license.” 


“ I quote from a judgment of the Calcutta 
“ High Court :— The Judge, on the repre- 
“ “sentation of the plaintiff, cannot alter the 
“nature of the suit, or change the cause 
“of action, This power (of amending the 
“ < plaint) extends by means ofa viva voce 
“ “examination to the elucidation of what is 
“ “ambiguous in the claims of the contend- 
“ «ing parties, to the amendment of what 
“*¢ia erroneous, and the supply of what is 
“ ‘defective, but not to the conversion of a 
“ ¢ suit of one character into another incon- 
“ ‘sistent with, aud that may be opposed to, 
“it: and the issues, we apprehend, mast be 
“ ‘founded on the claim as brought in the 
“ < plaint, and not on something which the 
“ «plaintiff at some subsequent period may 
“ prefer to consider as his cause of action, 
“ ‘but which is altogether at variance with 
“the relief prayed for in the plaint,— 
“© VI Suthetland’s Weekly Reporter (F. B.), 
e621] 


“ In this case the Judge, though holding 
“that if the 2ud defendant acted illegally 
“and maliciously the Ist defendant was 
“not answerable, or in effect, that the plaint 
“as framed disclosed no cause of action 
“ agninst the lst defendant, instead of dismiss- 
“ing the suit as against the {1st defendant, 
“ dismissed it against the 2nd, who alone 
“could be held answerable on the plaint as 
“framed, and allowed the suit to proceed 
“against the Ist defendant without even 
“ requiring the plaint to be amended. 

“I am of opinion that the plaintiff was 
“ bound by his statement in the plaint that 
“the damages were sustained owing to the 
“wrongful, ùe, the illegal and malicious 
“ act of the 2nd defendant; ands that this 
“being so, he had no claim against the 
“ Government, and that the suit against thg 


“ Government should have been dismiss d 
“ as urged in the second ground of appeal 
(Sd.) J. D. SANFORD, 
Judl. Commr., British Burmo i. 

From the above it will appear that thx 
Judges of the Special Court differed in opin.o1 
on this point :—“ Whether the fact that th: 
“ plaint contained an averment that the is 
“ defendant’s servant committed the wror « 
“ fal act complained of illegally and mali i 
“ously, was sufficient in itself to bar { 
“ guit against the 1st defendant ?” 

The point being one of law, and tir 
Judicial Commissioner being of opinion tl ut 
it should be referred to the High Court o' 
Judicature at Fort William in Bengal, uu ' 
the provisions of Section 75 of the Burra! 
Courts Act, 1872, we state, as above, 1b 
point on which we differ, and forward ıt w tt 
our respective opinions thereon, as set fo: t! 
in our judgments, to the High Court 

The judgment of the High Courtua 
delivered as follows by— 

Jackson, J.—We are of opinion that ‘li: 
view taken by the late learned Recorder o 
Rangoon is correct, and that the judgm n 
of the Court of first instance ought toL 
affirmed. 

It appears to us indeed that the plain’! 
ought not to have been put to the option o 
abandoning his suit against either tho '- 
or the 2nd defendant, but that the s: 
should have been tried out, and, after 1: 
evidence had been heard, the judgment o' 
the Court should have been given agaras 
the party whose liability was made out. 

But it does not appear that the plain v 
made any ground of appeal of the cou-- 
taken, and the effect of dismissing the +u: 
at once as against the 2nd defendant wa: 
it seems to us, to strike out the allegation o 
malice which affected him alone, and t> 
require from the plaintiff only the proof < 
such illegal or wrongful acts or omissions u- 
would make the 1st defendant liable. 

The allegations contained in the plo, 
against the several defendants were distir «1 
but not, we think, inconsistent ; and althot «' 
Af malice were directly proved against ‘h 
2nd defendant, he alone might be lial! 
yet on the plaintiff abandoning that alle z: 
tion, or failing to prove it, he might b: 
entitled to a verdict against the lst defer 
ant. 

We think too strict a view of the phan 
has been taken by the learned Judi in 
Commissioner, and this, we think, was nct . 
case to which the observations cited fie. 
VI Weekly Repotter apply. 
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The 20th January p74. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Pontifex, 


Justice, and the Hon’ble C. 
Judge. 


High Court Charter, s. 12—Jurisdiction— 
Manntenance—Appeal. 


Appeal from an order passed by the 
Hon’ ble A. G. Macpherson, exercising 
ə the Ordinary Original Civil Jurisdiction 


of the High Court. 


Radha Bibee (Plaintiff) Appellant, 


versus 


Mucksoodun Doss (Defendant) Respondent. 


Messrs. Kennedy and Branson for 
Appellant. 


Messrs. Lowe and Phillips for Respondent. 


The widow of one AD applied under s. 12 of 
the Charter for leave to bring a suit in the High Court 
against the administrator of her husband’s estate to 
have it declared that the maintenance allowed her was 
insufficient, and to have it enhanced and declared as a 
charge on the said estate. She prayed algo for an 
account and the appointment of a receiver. It appeared 
that all the moveable gorsety and the greater part of 

of the 
Juris- 


the immoveable was in Benares; a portion onl: 
latter being within the Ordinary Original Ci 
diction of the High Court. 


The application was granted on 81st May 1878, leave 
ing reserved to the defendant to move to have this 


order set aside. The plaint was then filed. 


When the case came on for settlement of issues, the 


defendant questioned the jurisdiction of the High Court, 


and the Judge of the Oourt of Original Jurisdiction, who 
found that the defendant was in no way subject 


personally to rts jurisdiction, withdrew the permission 
which had been granted to plaintiff to institute the suit : 

HELD in appeal that having acted on the order of the 
8lst May, plaintıff could not object to the valıdıty of 
the reservation it contained, 

Hex too that a8 the parties and witnesses resided in 
Benares, there was no reason why the suit should be tried 
in Calcutta: and as there was ample property with 
the jurisdiction of the Court at Benares to satisfy the 
maintenance, there was no necessity for ita being d ed 
to be a charge on the Calcutta property. 

Quare.—Was the order appealed against, finally 
desiding that leave ought not to be granted to institute 
the suit in this Gourt, an appealable order ? 


Tms was a suit brought by the plaintiff, 
as the widow of Ojoodhia Doss, against the 
administrator to the estate of her deceased 
husband to haye it declared that the sam of 
Rs. 100 a month given her* as maintenance 
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in the will of her husband was insufficient ; 
to have that amount raised to Rs. 250 a 
month ; to bave such enhanced sum declared 
to be a charge on the moveable and immove- 
able estate of her husband ; and to have a 
portion of the estate sold to provide for such 
enhanced maintenance. The plaintiff also 
prayed for an account of her husband’s estate 
and for the appoiutment of a receiver. It 
appeared that the whole of the moveable 
property to the value of Rs. 10,700 was in 
Benares, and that of the immoveable property, 
the portion in Calcutta was estimated at 5 
lakhs, and the portion in Benares, iacluding 
the family dwelling-house, at 1 lakh and 
8,000 rupees. In the plaint, the plaintiff was 
described as of “No. 8 Puggayaputtee Street 
at Burra Bazaar, in Calcutta,” and the defend- 
ant as ‘of Shamohollah near Luckhey Chow- 
tara, Benares.” It appeared also from the 
plaint that the plaintiff’s husband “ was s 
Hindoo, subject to the Benares school of 
law,” and the plaintiff submitted “that he 
“ could not legally and validly dispose of his 
“ property by will without making sufficient 
“ provision forthe plaintiff as his widow, and 
“that the maintenance of the plaintiff is a 
“ charge upon the estate of the said Ojoodhia 
“ Doss.” 

At the time of the presentation of the 
plaint, the plaintiff applied by petition, under 
Section 12 of the Charter, for special leave 
to sue in this Court. In the petition it was 
stated that “some portion of the immove- 
“able estate of Ojoodhia Doss, deceased, 
“agamst which your petitioner claims her 
“ maintenance to be declared a charge, is partly 
“in the town of Calcutta within the limits 
“of the Ordinary Original Civil Jurisdiction 
“of this Honorable Couvt, and partly out of 
“ the said jurisdiction.” 

Macpherson, J., made the following order 
on 31st May on this petition :—“ Be it s0,— 
“reserving leave to the defendant to move 
“(when the case comes on for settlement of 
“ issues) to set aside this order.” 

The plaint was thereupon admitted for 
settlement of issues, and was put on the files of 
the Court. 

The defendant in his written statement, 
among other contentions, stated that he does 
not and did not at the commencement of this 
suit carry on business, dwell, or person- 
ally work for gain within the Ordinary 
Original Jurisdiction of the High Court, and 
he submitted therefore that the plaintiff could 
not maintain this sait, and the High Court 
had no jurisdiction to hear and determine 
tbe same, 
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When the cause came on for settlement of 
issues, the question whether the Court had 
jurisdiction to entertain the suit was raised 
by the defendant under the leave which had 
been reserved, and Macpherson, J., then 
ordered that “the leave granted to the 
“plaintiff to institute this suit in this Court 
“be withdrawn, and that the plaint filed in 
« thia suit be taken off the file,” and that “ the 
“ plaintiff do pay to the defendant his costs 
“of this suit to be taxed by the Taxing 
“ Officer on scale No. 2.” f 

The judgment on which that order was 
based was as follows :— i 

Macpherson, J.— When the plaint in this 
suit was presented, the plaintiff applied for 
special leave (under Section 12 of the Letters 
Patent) to file it. Her application was 
granted but subject to the reservation of 
“eave to the defendant to move (when the 
« caso comes on for settlement of issues) to set 
“aside this order.” The defendant having 
now so moved in pursuance of the leave 
reserved, I have to say finally whether f 
think the case is one in which the Court 
ought to grant leave to sue here, when this 
Court has no personal jurisdiction over the 
defendant, and a large portion of the pro- 
perty is not within the local jurisdiction. 
The defendant is, admittedly in no way 
subject personally to the jurisdiction. In 
the plaint he is described as living at 
Benares. The plaintiff’s husband was a 
Benares man: and the object of the present 
suit is to establish, the plaintiff’s right to 
maintenance out of his estate. The only 
ground on which it is supposed this Court 
has any authority to deal with the matter is 
that a portion of the immoveable estate is in 
Calcutta, and that the plaintiff asks for a 
declaration that her maintenance is a charge 
on her husband’s estate. The only pretence 
of jurisdiction is the prayer for this declara 
tion. K 

The plaint states that the income of the 
estate is Rs. 18,000 a year, or theregbouts : 
and there is no allegation, or even suggestion, 
of waste. 

In such a case it seems to me that the 
mere fact. that the widow chooses to come 
here aad pray for a declaration that her right 
of maintenance is a charge on the property 
which ia in Calcutta as well as on that which 
is elsewhere, does not give the Court any 
sufficient reason for granting leave to sue 
here.’ Without questioning the cases which 
decide that a widow’s maintenance may be 
declared a charge on her husband’s estate, 
I doubt very much whether she has goy 


right of suite for the mere purpose of 
obtaining such a declaration where there is 
no allegation by her of waste, or that the 
estate is insufficient. The real object of 
the present suit is to establish her right 
(under the circumstances which have occur 
red) to any maintenance at all: and the 
prayer for a declaration of its being a charge 
on the estate is merely collateral, and inserted 
for the purpose of giving the Court s 
shadow of an excuse for receiving the 
plaint, instead of remitting the plaintiff 
to what is really the proper Court, 

I think I have no power to allow this °” 
suit to be brought here. Butif I have the. 
power, I think that I ought not to give the 
leave asked for. Therefore the leave is 
withdrawn, having been granted subject to 
ye-consideration of the order when the defend- 
ant should come in and claim to be heard. 
The plaint is to be taken off the file, and 
the plaintiff must pay costs on gcale 2. 

The plaintiff appealed from this judgment 
on the following grounds :— 

For that the learned Judge.held that this 
Honorable Court had not jurisdiction to 
entertain this suit, whereas he ought not s0 to 
have held. ; 

For that the learned Judge held that 
this Honorable Court had not jurisdiction to ° 
give leave to bring this suit therein, whereas 
he ought not so to have held. 

For tbat the learned Judge held that 
the leave to bring this suit in this Honorable 
Court having been given, such leave might 
on the settlement of issues be recalled, 
whereas he ought not so to have held. 

For that the learned Judge ordered 
the plaint in this suit to be returned to the 
plaintiff, whereas he ought to have heard 
and determined this suit. 

For that the learned Judge ordeied 
the plaint in this suit to be taken off the 
file, no notice of motion for the purpose 
having been served. 

‘The judgment of the Appellate Bench 
was delivered by— 

Couch, C.J.—I think it is not open to the 
appellant to contend that Mr. Justice Mac- 
pherson had no right to recall the leavo 
which he gave to bring the suit in this 
Court by the order made-on the 31st of 
May 1873. The plaintiff acted upon tho 
order which was made in the terms stated, 
“reserving leave to the defendant to move 
“(when the case comes on for settlement 
“ of issues) to set aside this order.” 

Upon that the plaint was filed, and what 
I understand“*by this order is that the 
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learned Judge did as was a conyenient course 
of proceeding. Instead of deciding ubsolutely, 
upon the application of the plaimtiff without 
hearing the defendant, he postponed his final 
decision until an opportunity had been 
afforded to the defendant to state any objec- 
tions he had to the leave being granted. I 
think, having acted upon this -order, the 
plaintiff cannot object to the validity of the 
reservation. 

But it may be contended that it is carrying 
out the intention of the learned Judge if we 
consider that his order made upon the 
settlement of issues, setting aside the previous 


erder and deciding that the leave ought not 


to be granted, is in the same position in 
regard to the right of appeal as if it had 
been made on the 81st of May. 

The case is this :—Mr. Justice Macpherson 
has exercised hia discretion by finally decid- 
ing that leave ought not to be granted. I will 
suppose that there is an appeal to this Court 
upon that. It is not necessary to determine 
whether an appeal lies or not, because in my 
opinion this is not a case in which we ought, in 
the exercise of our discretion, to give leave 
to sue in this Court. The main question in 
the case, whether the plaintiff is entitled to 
the amount of maintenance which she claims, 


: would, it seems to me, be much more con- 


veniently tried in the Court of Benares, 
where the defendant resides, where the 
plaintiff apparently also resides, and where 
all the witnesses who will be called to give 
evidence in the suit probably also reside. 
There is no reason that question should be 
tried in Calcutta, so far away from the 
residence of all the petsous who would have 
to appear in Court. 

The law also which would have to be 
applied is the Jaw which is current in 
Benares, with which the Courts there are 
quite as familiar as the Judges of this Court 
can be. 

It is said that the suit ought to be tried 


here because the plaintiff asks that herl’ 


maintenance may be declared to be a charge 
on the Calcutta property, which the Court 
at Benares could not declare, and that 
the plaintift also asks to have a receiver 
appointed for thé Calcutta property, which 
could not be done by the Benares Court. 
There does not appear to be any necessity 
either for declaring the maintenance to be 
a charge on the Calcutta property or for 
the appointment of a receiver. There is 
apparently within the jurisdiction of the 
Courtat Benares ample ‘property to satisfy 
the maintenance ; and unless isis shown that 


there is a probability that if a decree for 
maintenance was obtaiued in the Benares 
Court, the payment of it could not be enforced 
except by making it a charge on the Calcutta 
property and appointing a receiver, we 
ought not to allow the suit to be brought in 
this Court. It seems to me that the proper 
Court to try the suit is the Court at Benares; 
and if I had been called upon in the first 
instance to decide the question, as Mr. 
Justice Macpherson was, whether leave 
ought to be granted, I should have decided 
that it ought not. 

The appeal must be dismissed with costa. 

Pontifez, J—I am quite of the sama 
opinion. 

& 


The 20th January 1874, 


Present: 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Misjoinder. 


Reference to the High Court by the Moon- 
siff exercising the powers of a Judge of 
the Small Cause Court at Serajgunge,. 
dated the 11th August 1878. 


Baroo Sircar, Plaintiff, 





versus 


Massim Mundul and others, Defendants. 


It is illegal to join different causes of action in one 
suit against different parties where each has a distinct 
and separate interest, ¢.9., to bring a joint action for the 
price of timber against defendants who purchased each 
one par of timber, from the plaintiff, separately from 
the other, 


Case.—Ix this case the plaintiff has sued 
to recover the value of some timbers from 
the defendants on the allegation that they pur- 


“chased those timbers from him on eredit and 


have left the purchase-money unpaid. 

The defendants have advanced separate 
defences against the claim. They unani- 
mously urge that they purchased no timber 
on plaintiff, but defendant No. 1 states 
that he purchased one piece of timber from 
a third party, to whom he paid the price. 

In course of the hearing of the plaintiff's 
evidence in this case, it has appeared that 
defendants separately purchased one pair of 
timber each, from plaintiff, at Rs. 8 per pair. 
Plaintiff's witnesses state that each of the 
defendanta purchased one pair separately 
from the other, though the purchase was 
made at the same time. It is now urged op 


1874.] Civil 


THE WEEKLY REPORTER. 


Rulings. 207 





behalf of the defendants, though this plea 
was not taken: earlier, that the plaintiff’s 
evidence having disclosed a misjoinder of 
causes of action, his suit is liable to dismissal. 
On a consideration of the evidence, it has 
appeared to me that each defendant separately 
purchased one pair of timber from the plaint- 
iff, though the purchases were made at one 
and the same time, and consequently it is 
clear that the cause of action that the plaintiff 
has against one defendant is quite distinct 
from that which he bas against the other, and 
that the defendants ore not concerned in 
common with both of them ; one defendant 
made contract with plaintiff for one pair, and 
the otber defendant for the other, and hence 
plaintiff contracted sepafately with each only 
for that: pair that was taken by him. Under 
such circumstances, I am of opinion that the 
two causes of action existing separately 
against two different persons have been joineds 
in one suit, and this fact renders the case 
open to the charge of misjoinder, which has 
been held by the High Court on several 
oceasions as making a guit. liable to dismissal. 

It is argued for plaintiff that as the contracts 
were made by the defendants at one time, 
no inconvenience can arise to them on the 
case being decided in plaintiff’s favor, ifa 
separate decree be. passed against each of 
them for the value of the timbers taken by 
him. But thia argument is not supported 
by any precedent at all,and the question is 
not whether any inconvenience would result 


to the defendants, but whether two distinct |- 


causes of action against two different defend- 
ants canbe joined in one action. As such 
union of separate cnusea of action against 
different parties, who are not interested in 
common with them, is not compatible with 
the spirit of the Procedure Code and the 
existing rulings of the High Court, I am of 
opinion that this argument raised in plaint- 
ifs favor cannot be countenanced. The 
question being a very important one, and 
likely to arise in future in similar cases, and 
its solution being involved in mach difficulty, 
Tequires the sanction of the opinion of the 
Honorable High Court of Judicature, and F 
submit the same under Section 22 of Act 
XI of 1865 to the opinion of their Lord- 
ships the Honorable Judges of the said 
Court. The question which I beg to submit 
is whether defendants baving purchased each 
one pair of timber from the plaintiff sepa- 
rately from the other, the plaintiff can bring a 
joint action against them for their „price. I 
am of opinion, for reasons above stated, that 
a joint suit is improper and open to the 


charge of misfbinder, and as such cannot be 
allowed to sutceed. 

I therefore dismiss this suit with costs 
and interest, contingent upon the opinion of 
the Honorable High Court. 


The judgment of the High Court was 
delivered as follows by— Sh 

Kemp, J.—We concur with the Moonsiff 
with powers of a Small Cause Court Judge. 
It is illegal to join different causes of action 
in one suit against different parties where 
each of these parties has a distinct and 
separate interest, as is the case in the suit 
referred for our opinion. 


ew 


The 20th January 1874. 


Present : 
The Hon’ble Louis S. Jackson and W. 
Ainslie, Judges, ` 
Rent Sutt— Res Judicata—Jurisdiction—Act VIII 
CB. C.) of 1869. 
Case No. 1304 of 1878. 

Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Jessore, dated the 28th April 1873, 
affirming a decision of the Moonsiff of 
that district, dated the 27th May 1872. 


Mohima Chander Mojoomdar and another 
(two of the Defendants) Appellants, 


versus 
Asradha Dossia (Plaintiff) Respondent. 
Baboo Rash Beharee Ghose for Appellants. 


“Baboo Bungshee Dhur Sen for Respondent. 


The decision of an ordi Civil Court in a suit for 
rent cognizable under Act VIII (B.C.) of 1869 is 
binding in a subsequent suit between the same parties 
which raises the same quéation in a different form, 

Jackson, J.—TH18 case appears to us to 
be very clear. The appellants before us, 
who were defendants in the Court below, 
sued the respondent for rent. That suit was 
brought under Act VIII (B.C.) of 1869 in 
the Court of the Moonsiff, and the respond- 
ent set up the defence that the land was 
lakheraj. Thereupon the Moonsiff enquired 
into that plea and foynd that the land was 
not lakheraj but mâl, and he gave the 
plaintiffa in that suit a decree. This deci- 
sion was appealed against in the Court of 
the District Judge, where the decision was 
affirmed. The defendant in that ease has 
now brought the present suit against tho 
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then plaintiffs, who are nows the appellants 
before us, for a declaration bf his right to 
hold the lands Jakheraj, that is, free from the 
payment of rent. The first issue raised in 
the Court of first instance was whether the 
suit was barred by Section 2 Act VIII of 
1869. The Moonsiff held that the suit was 
not so barred. The same question was 
raised in similar terms before the District 
Judge, and he also held that the Section was 
no bar to the suit. The Judge observes :— 
“Although in the litigation of 1861 the 
‘question whether tbe land is lakheraj or 
“ mål was not distinctly tried, there is no 
é‘ doubt that it was tried in the late litiga- 
“ tion when the defendant sued plaintiff for 
“rent and got it on the ground that the land 
“ig not lakheraj, as defendants allege, but 
“mal æ plaintiffs declare. That suit was 
“tried under the new Rent Act by a Moonsiff 
“whose decision was upheld on appeal by 
“the District Judge, and the procedure 
“under that Act is ordinarily the same as 
“under Act VIII of 1859. Ihave no doubt, 
“however, that the Moonsiff was right in 
“holding the present suit not barred, because 
& there is a difference in the causes of action, 
“anda bar must be made out very clearly. 
« The purposes of the two suits are different. 
“Tn the former suit the defendant wanted 
“rent, and for the purpose of deciding that 
* the question of title was incidentally tried, 
“but only for the purpose of deciding the 
& question of rent. I have no doubt that as 
“a decision on title by a Revenue Court pro- 
“nounced in a rent suit is binding only in 
“ the rent suit, so this decision of title, though 
“by a Civil Court, having been pronounced 
“in a rent suit, and merely with the object 
“of deciding as to the rent of certain years, 
* leaves it open to plaintiff to sue to obtain.” 

We should observe that the question really 
raised between these parties did not refer to. 
any bar under Section 2 of the Civil Pro- 
cedure Code, but it was whether the present 
plaintiff, having had the issue now raised 
fairly tried in the Court of the Moonsiff 
and in the District Court on appeal, is entitled 
to raise the same question in a different 
form in the new suit brought for that 
purpose. It was lately a subject of doubt 
whether the previous decision upon such a 
point, even of a Revenue Court, would not 
be binding. That doubt has been set at 
rest by the ruling of the Full Bench in XIX 
Weekly Reporter, page 822, where it has 
been declared that thg decision of the 
Revenue Court is not binding: It will be 
observed, however, that thé decision of the 


Court in that case is shoy 
all the Judges, who gave 
to have proceeded entiri 
and exclusive character 

of the Revenue Courts. 
ua, the previous decision 
in the Court of the C 
decision of the ordinary ( 
country, and although tk 
that first suit was a claim 
to be cognizable under 

1869, The Court tried tl 
power as a Civil Cou 











jurisdiction to dispose fin: 
arising before it in the c 
That being so, we thin 
of the Judicial Cémmit 
Soorjo Movee Dayee v. 
pattur, XX Weekly Ri 
apply, and that the pl 
8 not entitled to vex 
raising again in a new 8 
question which was once 
of competent jurisdiction 
We think, therefore, th 
Courts below should be 
plaintiffs suit dismissed w 





The 24th Janua 


Present 
The Hon’ble Sir Bichard 
Justice, and the Hon’ 
Louis S. Jackson, F. 
Pontifex, Judges. 


Suit for Rent — Alternativ 
Amendment of 


Case No. 1899 < 


Special Appeal from a 
the Subordinate Judg 
dated the 8th August 
decision of the Moon: 
dated the 8rd May 187 


Lukhee Kant Doss Chor 
Appellan 


versus 


Sumeerooddi Tustar and o 
Responden 


Baboos Kalee Mohun i 
Kant Sen for Ay 


Baboos Sreenath Doss a 
Palit for Respe 


Where a landlord sues a ry: 
alleged to be due under a kubool 
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that such kubooleat has not been executed by the ryot, 
but it appears, notwithstanding, that the ryot occupied 
the land under the gemmdar, the landlord’s right to 
have a further trial of the question whether any, rent, 
and how much, 18 due, will depend upon the claim stated 
m the plaint. If that claim 13 in the alternative and the 

ot thus has notice that on failure to prove the kubooleut 
the landlard will claim rent for the occupation of the land, 
the landlord is entitled to have that issue tried. But if 
a claim for rent on account of such occupancy is not in 
the plaint, the landlord is not so entitled. 

It 18 in the discretion of the Court to amend the plaint 
or the issues, and where the omission has been from 
Eni ver ease or mistake, ıt would generally be proper 
to do 80. . 


This case was referred to the Full Bench 
on the 28th July 1873 by Jackson and 
Dwarkanath Mitter, JJ., with the follow- 
ing remarks :— 


e 

Jackson, J.—We aro under the necessity 
of referring this case for the judgment 
of the Full Bench, The question which 
requires to be settled by an authoritative 
ruling, is whether a landlord having sued 
a ryot for arrears of rent alleged to be due 
under a kubooleut, and the Court having 
found that sach kubooleut had not been 
executed by the ryot, but it appeating, not- 
withstanding, that the ryot occupied the land 
under the zemindar, whether the landlord is 
entitled to have a further trial of the ques- 
tion whether any rent, and how much, is due 
on account of the ryot’s occupation of such 
land. It has been held that in such circum- 
stances the landlord is entitled to recover 
the rent which appears to be due to him 
otherwise than under the kubooleut, in 
several cases, one in Sutherland’s Reparts for, 
1864, page 12, Act X Rulings ; another in 
X Weekly Reporter, page 81; another in 
XIX Weekly Reporter, pnge 233, and in a 
still more recent case, in which a similar 
opiniou appears to have been expressed, 
although the case 1s not yet reported, by 
the present Chief Justice in Special Appeal 
No. 945 of 1872, decided on the 14th May 
1878.* On the other hand, wo have repented 
rulings in Marshall’s Reports, pages 560, 
47, 263, 57, and 23, and in XIL Weekly 
Reporter, page 317. 

The judgment of the Full Bench was, 
delivered as follows by— 

Couch, C.J-—“The question roferred is 
whether a landlord having sued a ryot for 
“arrears of rent alleged to be due under a 
“kubooleut, and the Court having found 
“that such kubooleut had not been executed 
“by the ryot, but it appearing, notwithstand- 
“ing, that the ryot occupied the land under 





* Since reported at 20 W, R., 64. e 


“the zemindar, the landlord is exétled ts 
“have a further trial of the question whother 
“any rent, and how much, is due on account 
“of the ryot’s occupation of such land.” 

Whether the landlord is entitled to this 
or not, depends in our opinion upon tho 
claim which is stated in the plaint, If the 
claim is in the alternative, and thus the ryot 
has noticé that the landlord, if he fuil» to 
prove the execution of the kubooleut, wil! 
claim rent for the occupation of the land, 
we think an‘issue ought to be framed to try 
whether any rent and how much is due ou 
account of the occupation, and that the 
landlord is entitled to have that issue trie% œ 
If any rent is due, the landlord ought to bo 
allowed to recover it. It is not forfeited by 
his making a false claint upon a kuboolout, 
aud he should not be made to bring two suits 
when the questions between him and the 
ryot can be determined in one. 

But where a claim for rout on account of 
the occupation of the land is not made in 
the plaint, we think the landlord is not enti- 
tled to have the question tried whether any, 
and how much, rent is due. ‘“ The determi- 
“ nations in a cause should be founded upou 
“a case either to be found in tho pleadings, 
4 or involved in, or consistent with, the case 
“thereby made.”—Eshan Chunder Singh v. 
Shama Churn Bhutto, XI Moores I. A. 
20.* “The state of facts and the equities 
“and ground of relief originally alleged and 
“plended by the plaintiff are not to bo 
“ depa ted from.” —Lb., 24. 

It is in the discretion of the Court to 
amend the plaint or the issues, and to allow 
it to be tried. And where the omission to 
make the claim in the plaint appears to have 
been from inadvertence or by mistake, it 
would be proper todo so. “If, by inadvert- 
“ence, or other cause, the recorded issues do 


“Snot enable the Court to try the whole case 
y 


“on the merits, au opportunity should be 
“afforded by amendment, and, if need be, by 
“adjournment, for the decision of the ronl 
“points in dispute.”’—Uunooman Persaud 
Pandey v. Mussamut Babooee Munraj 
IXoonwuree, VI Moore’s I. A, 411. 

But where there is reason for thinkin 
that the omission was deliberate, ıt woul! 
generally not be proper. 

The landlord may then be justly left to 
bring a fresh suit, and to lose any put! 
the rent the suit for which would be bured 
by the law of limitation, This appears to 
be the opinion of the High Court at Bombay, 





“GW. R, P. C, 57 
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IX B. H. C. Reports, 1. When a Court of 
first instance, in the exercise tof its discre- 
tion, allows the question to be tried, the 
reason for doing so should be distinctly 
stated. An arbitrary exercise of the power 
might be a ground of appeal. In the svit 
in which this reference has been made, the 
landlord was-clearly not entitled to have the 
question tried. An issue raising it had, 
indeed, been framed by the first Court, but 
the issue whether the co-sharer ought to 
have been made a defendant was decided in 
favor of the landlord on the ground that 
his suit was based on the kubooleut. The 
etsvo claims could not be properly joined in 
the suit, as upon the second claim other 
persons ought to have been mnde defendants. 

We wish also to remark that where ns in 
Special Appeal No. 945 of 1872,* the defendant 
admits a sum to be due for rent, the Court 
may rightly in our opinion give a decree for 
it, irrespective of the claim made in the 
plaint, This is all that was decided in that 
case. It was there said by the pleader for 
the appellant, in a general way, that there 
were decisions in Marshall’s Reports against 
this being done, but the references to them 
were not given, and it now appears that none 
of the decisions go so far as this. 

We think in this appeal the question put 
to us should be answered in the negative, 
and the appeal should be dismissed with 
costs, 


The 24th January 1874. 


Present: 
The Hon'ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon’ble F. B. Kemp, | 


Louis S. Jackson, F. A. Glover, aud 
C. Pontifex, Judges. 


Appellate Court—Arbutration. 
Case No. 805 of 1871. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 25th March 1871, modifying a 
decision of the Subordinate Judge of that 
district, dated the 25th January 1870. 


Juggeshur Dey (Defendant) Appellant, 
versus 


Kritartha Moyee Dossee (Plaintiff) 
Respondgant. 
—— >? 
* 20 W. R., G4. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 
An Appellate Court has no power under the Code of 


Civil Procedure to refer a case to arbitration even on 
consent of the parties, 


This case was referred to the Full Bench 
on the 18th September 1873 by Jackson 
and Glover, JJ., with the following 
remarks :— 


Glover, J—Tue substantinl point for 
decision in this appeal is whether an Appel- 
late Court has power, on the consent of the 
parties, to refer a case to arbitration. 

In Russool Bibee v. Shaikh Jan Ali 
Chowdhry, XVII Weekly Reporter, 31, 
where I was one of the Judges, it has been 
ruled thatan Appellate Court has such power, 
and after full consideration I am still of the 
same opinion. : 

I was at first somewhat doubtful as to the 
enunciation of the principle, chiefly on two 
grounds :— 

First, that where an Appellate Court 
referred a case to arbitration, it would have 
first to reverse the decision of the Court 
below and then make the reference, in which 
case there would have been a “final judg- 
ment” passed in the case. which would, 
under Section 812 of the Procedure Code, 
have prevented the reference. 

And secondly, that where the Lower 
Court’s order was not formally reversed by 
the Judge, the resulé of the arbitration might 
be to set aside the decision of the Civil 
Court, a proceeding which seemed to me to 
be without authority. 3 

But these difficuties nre, I think, removed 
by the consent of the parties, and their 
consent to have a case tried in a particular 


.| way takes, I think, the matter out of the 


purview of the Act so far as procedure is 
concerned. 

The question, however, is not without 
difficulty, and I am quite willing to refer it 
for the authoritative decision of a. Fall 
Bench. . 

Jackson, J.—I think the matter should be 


,| referred for the decision of a Full Bench, as 


it seems very doubtful whether the provisions 
of the Code contemplated n reference to 
arbitration after decree in the Court of first 
instance. 

The following are the judgments of the- 
Full Bench :— g 

Couch, C.J—In this case, a suit having 
been brought for the recovery of money on 
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aljustment of the accounts of a shop, the 
‘claim being laid at Rs. 4,600, the Subordinate 
Judge of Hast Burdwan made a decree by 
which he awarded to the plaintiff a certain 
amount, being a part of his claim, and dis- 
allowed the remainder. From this there was 
an appeal to the Officiating Judge. It appears 
tbat the case was referred by that Court to 
arbitration, and an award having been made, 
the Officiating Judge made a deoree in the 
terms of it. An application had been made 
to him to ses the award aside, which was 
refused. 

The special appeal is from this decree, 
and the ground taken in it is that the reference 
to arbitration could not legally be made. 

The appeal having been heard before a 
Division Court, consisting of Mr. Justice 
Jackson aud Mr. Justice Glover, that ques- 
tion has been referred to a Fuil Bench. 

The power to refer suits to arbitration is 
contained in Section 812 of Act VIII of 
1859, and the subsequent Sections. It is 
under these Sections that the Lower Appellate 
Court has acted, having made a decree in 
the terms of the award as directed by 
Section 325. 

Section 312 says :—* If the parties to a anit 
“are desirous that the matters in difference 
“between them shall be referred to the final 
“decision of one or more arbitrator or arbi- 
“trators, they may apply to the Court at 
“ any time before final judgment for an order 
“of reference.” 

This Section is in the port of the Act 
which relates to the proceedings of the 
original or primary Court, and the wards 
“final judgment” here appear to me 
undoubtedly to mear the finaljudgment of that 
Court, the word “final” being used to dis- 
tinguish the judgment from a preliminary 
or interlocutory one. “Final” here does 
not mean the final judgment iu tho suit, from 
which there can be no appeal, but the final 
judgment of the Court in which the suit is 
brought, And this Section does not itself 
apply toa Court of Appeal. We shall see 
whether there is anything in the Act, or in 
any subsequent Act, which will make if 
apply ; but looking at the Section alone, it 
does not appear to me to do go. 

Then Section 315 says that “ the Court 
“ shall, by an order under its seal, refer to 
“the aroitrator or arbitrators the matters in 
“ difference in the suit which he or they may 
“be required to determine.’ The word 
“shall” appears to me to be imperative 
upon the Court, If the parties agree to 
refer and properly nominate arbitraters, 


the Court hag no discretion in the matier. 
It is not a power which the Court may o1 
may not exercise as it thinks fit; bur the 
Act confers upon the parties agreeing to 
arbitration the right to have the reference. 

Section 317 says that when the refercuce 
is made to arbitration by au order of tho 
Court, ‘‘ the Court shall issue the same pro- 
“cesses tothe parties and witnesses whom 
“the arbitrator or arbitrators may desire to 
“have examined,” &c. That again appears 
to me to be imperative upon the Court, and 
not a mere discretionary power which it may 
or may not exercise. In Section 325 provi- 
sion has been made for remitting the awande 
to the arbitrators for re-consideration, nud it 
is provided that if no application is made to 
set aside the award, or if the Court shall 
have refused the application, the Court shnl 
proceed to pass judgment according to the 
award, or according to its own. opinion ou 
the special case, if the award shall hav: 
been submitted to it in the form of a special 
ease. That appears to me to give to the 
parties who have referred a suit to arbitra- 
tion, when an award has been made, a right 
to have a judgment passed by the Court 
according to the award. All thege Sections 
sbow that itis something more than a merc | 
power in the Court to refer, It is a right 
to which the parties bave if they think fic 
to exercise it. 

I bave said already that these Sections 
apply to the Court in which the suit is 
brought, the primary or original Court. 
They can only be made applicable to a Cout 
of appeal by Section 37 of Act XXIII of 
1861, and I think that Section does not make 
them applicable to it. It provides that 
“unless when otherwise provided, the Appel- 
“ late Court shall have the same powers im 
“eases of appeal which are vested in the 
“ Courts of original jurisdiction in respect 
“of original suite.” 

This does not appear to me to be a power 
within the meaning of that Section. It is 
en enabling Clause giving to tho Appellate 
Court various powers which may be excr- 
cised by Courts of original jurisdiction ; but 
for the reasons I have mentioned, I think 
referring to arbitration does not come within 
the meaning of the word “ power.” If it 
were intended that the Appellate Court 
should be bound to refer a case which came 
before it to arbitration, when the partics 
agree to do so, the intention of the Legisla- 
ture would have bgen more clearly expressed, 

And if therg were any ambiguity in the 
meaning of thé word “ power,” aud it were 
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doubtful whether it might nobe construed 
to include reference to arbitrAtion, I think 
we should consider that neither reason nor 
eouvenience requires that the Appellate Court 
should refer a suit to arbitration in thst way. 
it would enable the parties to it, by agree- 
ment between themselves, to refer to the 
decision of arbitrators chosen by themselves, 
the propriety (it might be on n question of 
law) of a decision of one of the Courts 
(perhops not the High Court, as the Act 
does not now apply to the High Court so as 
to be imperative), it would enable ihe parties 

* to agree to substitute, as a dettee in an 
eppeal from the decision of a District Judge 
or a Subordinate Judge, the opinion of arbi- 
trators appointed’ by themselves. I think 
this would not be either reasonable or con- 
venient; and if there were a doubt as to 
the meaning of the ‘word “ power’’ in Sec- 
tion 37, I should hold that there was a good 
ground for not giving to it a construction 
which would impose upon the Court of 
appeal the, obligation to refer a suit to 
arbitration, 

The decision of the District Judge having 
proceeded entirely upon the ground that these 
Sections in, Act VIII of 1859 applied to the 

.. Appellate Court, and he having passed a 
decree under the authority given by them, 
I think the decree must be get aside ‘and the 
suit must be remanded for rehearing. The 
costs will follow the result. : 

Jackson, J.—LI concur. 

Kemp, J.—After hearing the judgment, 
which has just been delivered by the learned 
Chief Justice, any doubts I may have had 
upon this subject are entirely removed. 
The people ‘of this country should be 
encouraged as much as possible to refer their 
differences to arbitration. That isa method 
of deciding disputes which is very frequently 
resorted to in this country, and it is one which 
is familiar to the people of the country and 
is consonant with their customs and habite, 
nnd I thivk it ia very desirable that as little 
restriction as possible should be placed upon 
references to arbitration ; but, as pointed out 
by the Chief Justice, if parties are allowed 
to refer matters to. arbitration after a 
ease has been finally disposed of by a Court 
of justice, such a proceading might tend to 
bring the Lower-Courts into contempt. 

On the whole, therefore, I concur in the 
judgment delivered by the Chief Justice. 

' Glover, J—I also. concur. When this 
reference was made, I waginclined to think 
that the consent of the parjies got rid of 
the difficulty, and that a reference could be 


had to arbitration notwithstanding that the 
ease had got to the Appellate stage ; but after 
further consideration, aud I may add. after 
hearing a fuller argument, I am doubtful 
as to the correctness of my first impression 3 
at all events, I am not prepared to dissent 
from the judgment which has just been deli- 
vered by the Chief Justite. 


Pontifex, J.—I entirely concur in the 
judgment prououuced by the learned Chiof 
Justice. 


The 24th January 1874. 


Present: 


The Hou’ble J. B. Phear and G. G. Morrie, 
Judges. 


Mesne Projits—Limstation—Execution— Act 
ALY of 1869 x. 20, 


Case"No. 321 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Patna, 
dated the 5th July 1878. 


Mussamut Fuzeelun (Judgment-debtor) 
Appellant, 


A 


DETESUS 


_Syud Keramut Hossein (Decreeholder} 
Respondent. 


Moonshee Mahomed Yusoof for Appellant. 


Mr. C. Gregory and Baboo Boodh Sen 
SingA for Respoudent. 


Act XTV of 1859 s. 20 applies only to such decretal 
orders as are complete in themselves and ready to be 
enforced, and not to so much of a decretal order as 
directs proceedings to be taken in order to assess the 
amount of wassilat to be recovered by the judgment- 
ecreditor, which are merely a prolongation of the trial, 
‘and not proceedings to enforce the docree. 


Phear, J.—In this case the judgment- 
creditor obtained bis decree in 1862 for 
possession of certain land, costs, and wassilat. 
Various proceedings seem to have been 
taken at different times to obtain execution 
and also assessment of wassilat, the latter 
commencing with tlre petition made on the 
28th July 1870; and possession was fully 
obénined in 1866, and all money due for 
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costa and interest under the decree was prid 
on the 23rd May 1871. At that date also 
we underatand that there was something 
like an entry of satisfaction in full of the 
decree made matter of record. But nfter- 
wards an application was made by the judg- 
ment-creditor to carry on the investigation 
of the amount due in respect of waasilat, 
Between 1870 and the entry of the satis- 
faction in May 1871, there had been some 
steps taken in this direction, and a good 
. Many witnesses examined. But when the 
present application was made to resume the 
inquiry into the wassilat, the judgment- 
debtor objected that the proceedings were 
barred, The Lower Court has held that 
they are not barred. And on this point we 
think that the Lower Court is right. ' 

The truth is that proceedings after a decree 
and pending the matter of execution, taken 
for the purpose of assessing wassilat, are 
independent of the decree, st least in this 
respect, namely, that they are not taken by 
way of obtaiving satisfaction of the decree, 
but are merely carried on in pursuance of 
the order which wos made at the time of 
making the decree to the effect that wassilat 
should be assessed or estimated in the course 
of the execution proceedings. The decretal 
order may be considered as of two parts, 
that which wag final and in reality n decree 
for péssession and for money, and that 
which was incomplete, namely, the award 
of such damnges ns should be afterwards 
agsessed pending the execution proceedings. 

Now the Section of the Limitation Act 
which limits the time within which exe- 
cution of a decree is to be sought, is the 
20th Section of Act XIV of 1859. It rans 
in the following words:—‘No process of 
“execution shall issue from any Court not 
“established by Royal Charter to enforce 
“nny judgment, decree, or order of such 
“Court, unless some proceeding shall have 
“been taken to enforce such judgment, 
“decree or order, or to keep the same in 
“force within three years next preceding the 
“application for such execution.” 

It appears to us that this enactment 
applies solely to such decretal oiders as are 
complete in themselves and ready to be 
enforced by process of execution at the 
instance of the person in whose favor they 
are made against his opponent. It does not 
upply to se much of a decrefal order as 
directs proceedings to be taken in order to 


assess the amount of wassilat which is to |. 


be recovered by the judgment-creditor when 
it ig assessed. Proceedings of this kied 


are merely as prolongation of the trial of 
the suit itself. And indeed in very many 
cases the assessment of the wassilat might 
well enough be proceeded with during the 
actual trial of the matter of suit and com- 
pleted by the time that the decree on the 
merits of the case is passed, So that until 
these proceedings are ended by a finnl assess- 
ment of damages in the shape of wassilat, 
there is no decree or order in respect of 
wassilat which is capable of being enforced 
in execution by the judgment-creditor against 
his judgment-debtor. Thus there is no 
bar to proceedings for the assessment of ~ 
wassilat being carried on at any time, arising, 
out of the enactment of Section 20 Act 

XIV of 1859. 

On the other hand, taking the view that 
they are in themselves of the nature of u 
trial, and that they constitute a continuation 
of the suit between the parties, it seems to 
us that they ought always to be instituted 
promptly,—at the latest within a reasonable 
time afier the date. on which possession is 
obtained by the judgment-creditor, and then 
pursued diligently without any nnuecbssary 
brenk as all other proceedings inter partes 
in a Court of justice ought to be pursued. 
In these, as in the case of a trial Of a regu- 
lar suit, if either party, upon being duly 
summoned to appear and prosecute the 
proceedings in Court, fails to do so, the 
proceedings ought to be terminated by the 
Court for default and not again resumed. 
In the present instance, the Lower Court, 
which was chatged with the duty of carry- 
ing on the investigation into wassilat, has 
thought that there was no reason why the 
judgment-ereditor should not be allowed, 
even at the very late stnge which the suit 
has now reached, to go on with the inquiry. 
And we are unable to say that ia this it 
has committed any error in law. We ara 
also unable to say upon the limited facts 
which are placed before us that it is inex- 
pedient, or for any other reason improper, 
that this investigation should now be con- 
tinued. We therefore feel that we must, 
in view of the course which the Lower 
Court has taken, dismiss this appeal. But 
-we desire at the same time to press upon 
the attention of the Lower Court the 
necessity of taking care that these wassilat 
proceedings are henceforward pursued dili- 
gently by the judgment-creditor and carried 
on to n due conclusion as soon as possible. 

Under all the cjrcumstances of the case, 
we think that each patty should bear his 
own costs in this Court, 
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Chief Justice, it may be inferred from his 
judgment, would have been, independently. 
of that case, of this opinion upon the con- 
struction of the ikrarnamah. The other 
learned Judge, Mr. Justice Jackson, seems 
to have had serious doubts whether that 
instrument did operate as a division of the 
family, but conceived himself bound, as we 
read his judgment, by the authority of the 
case in the Privy Council. 

The authority of that case is of course 
binding upon us here ; and the only question 
is, whether the present case is distinguishable 
from it. It'is not necessary to go through 
the whole judgment, as Mr. Leith called 
upon vs to do, or ‘to consider with nice 
criticism whether this or that proposition is 
or is not stated in words stronger than were 
necessary. The broad point which their 
Lordships conceive to be decided by the case, 
is that there may be division of a joint and 
separate Hindoo family, and of the joint 
property without a regular partition by 
metes and bounds. Lord Westbury, after 
stating that the term division is capable of a 
two-fold application, that there may be a 
division of right, and there may be a division 
of property, says :—“ Thus after the execution 
“of this instrument there was a division of 
“right in the whole property, although in 
“some portions. that division of right was 
“not intended to be followed up by an actual 
“ partition by metes and bounds, that being 
“postponed till some future time, when it 
“would be convenient to make that parti- 
“tion.” In another passage he says :—“ We 
“find, therefore, a clear intention to subject 
“ the whole property to a division of interest, 
“although ‘it was not. immediately to be 
“perfected by an actual partition.” And, 
again speaking of the legal effects of the 
deed, he says :—‘‘ It operated in law as a 
€ conversion of the character of the property 
“and'an alteration of the title of the family, 
“couverting it from a joint to separate 
“ownership, and we think the conclusion of 
“law is correct, viz., that that is sufficient to 
“make a divided family, and to make ‘a 
“divided possession of what was previously 
“undivided, without the necessity of ‘ite 
“being carried out into an actual partition of 
“tle subject-matter.” The fair inference 
from the decision seems to their Lordships to 
‘be that inasmuch ag theré may be a dividion 
of the kind there spoken of, viz., a division 


which though not carried ‘out by a partition | 


by metes and bounds,. would, nevertheless, 
alter the status of.the family, the question. 
in every particular case must be one ot 
n _overy particular case must be one el 


‘ 


iutention, whether the intention of the parties 
to be inferred from the instruments which 
they have executed, and the acts they huve 
done, was to effect such a division. j 
~The decision of this case must turn upon 
the application of these principles to the 
ikrarnamah, and thei: Lordships are of opinion 
that the construction which ethe learned 
Chief Justice put upon that instrument is 
substantially correct. The family at the 
time of the execution of the instrument 
appears to have been in that state which so 
often gives rise to very difficult questions in 
Courts of law, and of which we had recently 
a very remarkable instance, namely, the™ 
question whether the family is joint or 
separate ; and’ if joint, in what degree, and 
in what particulars, the different membera of 
it possess, separate property ? It is clear 
that some members of this family before the 
date of the ikrarnamah had been carrying on 
business separately and on their own account, 
There was also a kotee in which they wera 
jointly interested, and there seems to have 
been a number of landed estates, some of 
them standing in the nume of one member of 
the family, and some of them standiug in 
the name of another. That state of things 
may, however, afford an argument in favor 
of the contention of either party. On the 
one hand it may be said that in executing 
the ikrainamah the members of the family 
desired only, .to make clear what was to ba 
joint, and what was to be separate. On the 
other hand it may be argued that the object 
of the ikrarnamah was to establish beyond 
all future question the undivided status of 
the family. 

The learned Chief Justice appears to have 
assumed that the instrument was merely 
decluratory of the antecedent state of the 
family. Their Lordships do not think ic 
necessury to decide that question, as to which 
there may be some doubt, because they 
entirely agree in an observation which he 
subsequently makes, to the effect that if the 
instrument did not declare that to have been 


the state of the family, yet upon the true 


construction of it it created such a etate. 
However, there a10 passages which support 
the view of the Chief Justice as to an 
antecedent division of interest. The docu- 
ment begins by stating—* We four co-sharers' 
“being in ,possession of equal shores, viz., 
“of one-fourth each without contention fiom 
“any one, appropriate and enjoy the profits! 
“thereof in propoytion to our reapective, 
“shares.” Thoge words appear to their 
Lordships to poiut to an appropriation und) 


4 
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enjoyment of the profits inconsistent with 
that which is the normal state ‘of enjoyment 
of a joint and undivided Hindoo family. It 
then goes on to say :—“ Now, with a view to 
“avoid future complications, in consultation 
“and agreement among ourselves, we have 
“ under our signatures executed four chittns 
‘with regard to the suid kotee up to 24th 
“of the month of Kowar of the year 1259 
“ Fuslee, und four schedules with regard to 
‘houses and shops, both ancestral and pur- 
chased, mangoe and muhawa orchards ; and 
“also four schedules regarding silver articles, 
“tent, &e., articles for assemblies and con- 
veyance, &c., and ull the partners have 
“retained ove of each.” The deed thus 
proceeds :—“ We have executed this deed to 
“have matters entirely above board, and to 
” “have names enrolled in the Government 
“record in respect of the estates. It is 
“desirable nnd very necessary for us decla- 
“rants, according to this deed, to have the 
“ names of all the parties enrolled for equal 
“shares.” Upon this it may be remarked 
that there could be no actual necessity, if 
they continued asa joint family, “‘to have 
1“ the names of all the partners enrolled for 
“ equal shares, viz, one-fourth in the name 
‘eof me Lalla Mukhun Lall, one-fourth in 
,“ the names of us Lalla Mahaber Pershad 
séand Munhur Dass,” and so on. There is 
' not much, if any, evidence on the record 
as to what was done in order to procure a 
mutation of names, or to cary out this 
stipulation of the deed; but if it were 
carried out in the way proposed, that appears 
to their Lordships to be strong prima facie 
evidence of the intention to hold the 
undivided shares as the separate property of 
each co-partner. Itmay not be conclusive, 
but atall events it is strong prima facie 
evidence of such an intention. It is con- 
firmed, in their Lordships’ opinion, by what 
appears upon the face of the butwara pio- 
ceedings, in which the present respondent, 
the plaintiff, is named as the heir of her late 
husband, and representing his interest in the 
proceedings taken for a formal partition by, 
metes and bounds of certain properties 
between the whole of this fumily on the one 
side, and certain co-sharers in those pio- 
perties on the other. The deed next pro- 
ceeds to deal thus with the kotee :— Now 
“also by amicable settlement the business 
“of the kotee will continue to be carried 
“on jointly and in partnership in the same 
“munner ag carried on Heretofore. We will 
“amicably transact all mgttets connected 
“ with the kotee in consultation and agree- 


“ment among ourselves, and will keep 
“appropriating and enjoying the profits 
“thereof in proportion to the aforesaid 
“shares, viz., equal one-fourth share ench.’”” 
It then provides for any estates which may 
be purchased out of the moneys of the 
kotee. 


The Principal Sudder Ameen, upon the 
inspection of the accounts, has found (and 
the learned Judges of the High Court agree 
with him) that the accounts were kept in’ a 
way from which it is to be inferred that 
when the accounts of the kotes were balanced, 
each of the four partnera was entitled to his 
sepmiate share of the profits realized ; or in 
other words, that the accounts were kept as 
they would be kept between four ordinary 
partners, and not as they would be kept as 
between members of a joint and undivided 
Hindoo family. 


_ The deed then provides that certain silver 
articles, tents, carpets for assemblies, and 
conveyances, shall continue as before in 
possession of all four sharers. Their Lord- 
ships do not think that that is a very 
unusual stipulation as to certain articles of 
property, even in cases in which partition is 
carried out formally, and, ag to the greater 
part of the property, by metes and bounds. 
Therefore they can infer from that stipulation 
no intention contrary to the intention which 
the learned Judges of the Court below have 
imputed to the parties in framing this deed. 


Their Lordships, after carefully considering 
thé whole deed and the evidence in the cause, 


‘have come to the conclusion that this case is 


undistinguishable fiom that in the llth 
Moore ; that the real intention of the parties 
to the iktarnamah was to hold and enjoy the 
property which was the subject of it in 
severalty ; and that the decree of the Court 
below is correct. 


It is to be regretted, no doubt, that the 
parties who make ‘such arrangements should 
not declare on the face of the deed what 
their intention is, and that, if they are an 
undivided family, it is their intention thence- 
forth to cease to be so. On the other haud, 
it is to be observed that there is no statement 


‘upon the face of the deed in question here 


‘that the satus of indivision had continued 


up to its date. 


On the whole their Lordships must humbly 
advise Her Majetty to affirm the decree 
under appeal, and to dismiss this appeal 
with costs. 
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The 20th January 1874. 


Present: 


The Hon’ble Louis S. Jackson and W. 
Amslie, Judges. 


Special Appeal— Error of Investigation— 


Remand. 


Case No. 1661 of 1873. 


Spinal Appeal from a decision passed by 
the Officiating Additional Judge of Jes- 
sore, duted the lst May 1873, reversing 
a-decision of the Additional Moonsiff' of 
Khoolneah, dated the 24th June 1872. 


Shibo Soondnree Dossee (Defendant) 
Appellant, 


wersus 


2 


Chunder Kant Ghose (Plaintiff) 
Respondent, - > 


-Baboos Chunder Madhub Ghose and 
` Bungshee Dhur Sen for Appellaut. 


Baboos Gopal Lall Mitter, Grija Sunkur 
Mlojoomdar, aud Kishen Doyal Roy for 


Respondent. 
eo 


In thus case, departing from its general rule in special 
appeals not to disturb the finding of fact arrived at by 
the Court below, the High Court,—seemg that on the one 
hand the Judge had misrepresented the effect of ‘the 
evidence 1 some important particulars, and on the other 
had omitted to notice facts very much m favor of the 
defendants,—oconsidered itself justified in saying that his 
made of dealing with the appeal had led to material 
defects im the investigation of the case which hadepio- 





—— A 


duced error ın the decision on the merits. It accordingly 
reversed his judgment and remanded the cage for re-trial. 


Jackson, J—It appears to us that in this 
case we have tenson to depart irom the 
general rule of this Court in n special appeal 
not to disturb the finding of fact arrived ni 
by the Court below : because on rending tha 
judgment of the Lower Appellate Court, anıl 
comparing it with the evidence which st hul 
to consider, itseems clear that on the one hand 
the Judge misrepresents the effect of thas 
evidence in some important particulars, and on 
the other he has omitted to notice facts which 
go very much in favor of the defendant, ~ 
We do not find any passage in the decisions: 
the Judge in which he controverts the elen: 
and emphatic conclusion of the Court of firss 
iustauce, that Buroda Pershad Mustofee ani 
after him his widow had been in possession 
of the lands to which the disputed pottah 
relates, and we think it was impossible that 
either Court should have come to any other 
conclusion ; because, independently of the testi- 
mony of the gomustah Chunder Nath Ghosa 
and the ryots who swear they paid rents to tha 
defendant, there were three decrees obtaine:l 
by the defendavt, and there was evidence 
which the Judge admits but which he does 
not displace that the defendant dug a tank in 
the land im dispute, which is certainly a very’ 
strong mode of asserting a permanent interest 
in lund. That being so, the real question in 
the case was whether the vendor of the plaint- 
iff did or did not grant to Buroda Pershad 
Mustofee the mowrosee pottuh in questiou. 
The Judge himself considers that the absence 
of stamp or registration did not affect the 
authenticity of the pottah, as the law in those 
days did not require those formalities ; but 
the principal point, the Judge says, is that 
the alleged writer of the deed denies that he 
wrote it. It uppears to us that the entire 


-| force of that denial is taken away by the 


circumstance that this wituess was not called 
by the defendant, who produced the potial:, 
but by the plaintiff It does uot appear thas 
this witness ever had an opportunity of look- 
ing at the pottah, or forming an opinion 
whether it was his haudwritiug or not. The 
very circumstance that he was called by the 
plaintiff clearly: shows that he came inio 
Court prepared to say that it was not his 
handwriting. Specimens of the wituess’s 
handwriting were produced before the Cour, 
which the Moonsiff, a native gentlemun, him- 
self considered exactly to resemble the writin: 
of the pottah, Ųpon that the Judge only 
says that proceeding upon compurisouot band- 
writing is u dhugerous ground, but he himswit’ 
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does not hesitate to express a diffèrent opinion. 
He seems to thiuk that the two signatures are 
extremely unlike to each other. The Judge 
goes on to say with reference to the evidence 
of tbis writer of the pottah :—‘‘In the absence 
“ of any evidence to show why he should have 
“perjured himself or any direct statement 
“ contradictory of his by other witnesses, I 
“think the Moonsiff was not justified in 
“repudiating his evidence.” Now, in the 
first place, this witness shows that he had 
been formerly in the service of the defendant 
and is now in the service of the plaintiff, and 
as to contradiction there is certainly one 
witness at least who expressly contradicts 
Bindoo Beharee, and he swears that he saw 
Bindoo Beharee write the document, and 
ceitainly if the defendants had been setting 
up this spurious pottah, which had not been 
registered and had not been stamped, they 
certainly would not have made choice as the 
alleged writer of it of a person who was 
formerly in their own employ and had gone 
over to the opposite camp. We think there- 
fore that the Judge has miscarried in his 
statement of the effect ef this witness’s 
evidence and in considering the surrounding 
circumstances. 

, The Judge then says :—* Next, Kali 
“Nath’s signature is impugned, as his 
“son and nephew cannot swear to if; nay, 
“ evidently, doubt it. They further declare 
“ that he had no authority to make such a 
“lease, being only one of the three share- 
“ holders; and here he has written throughout 
“as if the property were his own personally. 
“They also say that no rent was ever paid 
“under the pottah, and that no counterpart 
“Eubooleut is in existence so fnr as they are 
“aware.” This is, no doubt unintentionally, 
a most unfair account of the evidence of 
these persons. They do not, it is trne, swear 
to the signature being that of Kali Nath, bat 
one of them at least says it resembles his 
signature. One of them, certainly says he 
believes from what took place that Kali Nath 
had given the lease, and another says he 
heard from Kali Nath himself that he had 
given tlre lense, One of the nephews also 
says that Kali Nath was the manager, and 
that all that he did was dove with their 
authority. One of the kindred also says 
that on two or three occasions there was 
adjustment of the rent under this pottah by 
setting it off against some other debt. 

The Judge proceeds :— Then, supposing 


the seal to be really Kalį} Nath’s, we have. 


“it stated that the seal wag lost and there- 
.“fore an impression of it must be liable to 
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“suspicion.” Now the argument used 
before us to-day in respect of this seal was 
that the impression was not legible. But if 
the seal had been lost and had gone into the 
hands of the defendant, as the Judge sur- 
mises, he would have taken care to put a legi- 
ble impression of it upon the document. 
Then thte Judge proceeds to object to the 
decrees for rent which he says “are ex parte, 
and though one purports to have been 
executed, the entry of execution is authen- 
ticated by no signature.’ We are sorry to 
find a Judge of the District Court throwing 
discredit upon decrees of Court merely upon 
the ground that they are ex parte. Judges 
of every Court are. answerable for proceed- 
ings of their own Court, and the Judge of n 
District Court is also answerable to some 
extent for proceedings of Courte subordinate 
to his own, and upon the principle of omnia 
presumuntur rite esse acta, we must give 
the proper effect to the decrees in those cases 
till renson is shown for doing otherwise. 

The Judge then says :—“ No other proof 
“ig adduced of receipt of rent, except the 
“statements of some ryots whose pottahs have 
“ been lost or destroyed.” This is incorrect. 
The gomastah Chunder Nath Ghose 
swears that he collected rents from the ryots, 
and he produced some papers in corrobora- 
tion of that statement. The Judge finally 
remarks :—“ Here certainly remains the 
“evidence as to the digging of the tank 
“which might be taken as an act of perpe- 
“tual ownership, but supposing that evidence 
‘Sto have been correctly understood, it eould 
“only be corroborative of a title otherwise 
“prima facie good.” As to that matter, 


“we have already remarked that the digging 


of the tank is very strong evidence of 
possession. 

The passages which we have read com- 
prise almost the whole of the Judge’s deci- 
sion upon the merits of this case, and besides 


show that they are so full of misrepresenta- 


_tions, undesigned as we have suid, or of omis- 


sions to notice important points in the case, 


„that we think we are justified in saying that 


the Judge has miscarried in his decision, and 
that his mode of dealing with the appeal has 
led to material defects in the investigation of 
the case which have produced error in the 
decisicn on the merits. We, therefore, reverse 
the judgment of the Lower Appellate Court, 
and order that the case should go back for 
re-trial, as itis not the duty of this Court 
in special appeal to*give a final decision on 
the evidence. The costs of this appeal will 
follow the result. 


Fy 
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The 26th January 1874, 


Present : Re 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Sale of Putnee—Suit by Dur-puineedar for 
Damages— Reg: VIIL of 1819 3. 17 cl. 6. 


Case No. 1043 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 24th February 1873, affirming 


a decision of the Subordmate Judge of 


that district, dated the 30th 
1872. 7 


Soorjo Coomaree Bibeo (Defendant) 
Appellant, 


September 


versus 
Digamburee Dossee (Plaintiff) Respondent. 


` Baboos Hem Chunder Banerjee and Ashoo- 
tosh Dhur for Appellant. 


Baboos Sreenath Doss and Taruck Nath 
Dutt for Respondent. 


Case.—A suit for the recovery of damages on account 
of the loss of plaintiffs dor-putmes tenure B, which 
formed a part of the putnee lot K which was sold under 
Regulation VIII of 1819 for arrears of Tent, was brought 
against S as the ostensible owner, the real owner having 
been alleged to be her late father, whose widow and son 
were accordingly made defendants. It was alleged that 
the dur-putnes rents had been paid to end of Assn, and 
that the rents for Kartsck had been offered but refused. 
The first Court found these allegations trae, decided 
that S was the real owner, and decreed the smt. It was 
contended in appeal that the receipt put i as proof of 
the alleged payment bore the seal of the widow K, and 
not of fe daaghter 8. The Lower Appellate Court 
found sufficient proof of the payment irrespective of the 
receipt, and confirmed the fist Court’s decree: 

HELD, as to the real question in the suit. that 
although plaintiff had not complied with the proviso in 
Regulation VIII of 1819 s8. 17 cl. 6 exactly in the mode 
stated, yet with reference to the uncer tainty as to who 


was the person (mother or daughta ) to whom rent was: 


due, she had complied substantially with the require- 
ments of the law by payment of the rent for the period 
for which the rent of the superior landlord was unpaid. 


Markby, J.—Tup ronl question in this 
suit was whether or no the plaintiff had 
complied with the conditions of the proviss: 
in Clause 6 of Section 17 of Regulation VIII 
of 1819. Now no doubt she did not succeed 
in showing that she had complied with them 
exactly in the mode in which she stated in 
her pluint. But it was a case in which it 
was exceedingly likely that the plaintiff 
might have some doubt as to really who was 
the person (mother op daughter) to whom 
the rent was due; and substantially her 
allegation was that she had complied wiih 










the requirenrents of that Clause, which arc 
that she sheuld have paid the rent due for 
the period for which the rent of the superior 
landlord was due and remained unpaid ; anc 
on that point the Lower Appellate Court has 
distinctly found in the plaintiff’s favor. 

Then as to the argument that the defaulter 
mentioned in Section 5 of that Regulation 
may be some person other than the putnee- 
dar,—that would be contrary, as it appears to 
us, to the sense. in which that term ia used 
in the preceding Clause and in Clause 7 of 
the same Section, 

On both these pointe, therefore, the special 
appeal fails, and must be dismissed wiu 
costs. 





The 26th January 1874, 


Present : 
The Hon’ble J. B..Phear and G, G. Morris, 
Judges. 


Act VIII of 1859 s. 287— Execution— 
Jurisdiction. 


Case No. 320 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 14th 
August 1873. 


Mussamut Dhunesh Koeree (one of the 
Judgment-debtors) Appellant, 
versus 


Oolfut Hossein, Petitioner (one of the 
Decree-holders) Respondent, 


: Moonshee Mahomed Yusoof for Appellant. 


Moonshee Abdool Barée for Respondent. 


The Court of a district other than that in which n 
decree is passed has no jurisdiction in the matter of its 
execution excepting such as it Hi obtain in pursuance 


Phear, J.—It seems to us that the pro- 
ceedings in this matter have been, almost 
we may say from the beginning to the end, so 
exceedingly irregular, that we cannot on this 
appeal allow the order of the Lower Court to 
stand. 

The Patna Court was not the Court which 
passed the decree now sought to be enforced, 
and consequently it has no jurisdiction in 
the matter of exequting the decree excepting 
such as it may obtain in pursuance of' the 
provision of Séction 287 of the Civil Pio- 
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cedure Code, The Court which actually 
passed the decree was the Court of the 
Subordinate Judge of Gya ; and the mode in 
which the petitioner, if be is entitled to 
obiain execution of that decree, ought to 
linve proceeded was to get the Judge of 
Gyn to send a copy of the decree aud a 
certificate of the amount due at the time of 
application under the decree, to the Judge 
of Patna. And upon this copy decree and 
certificate coming before the Judge of Patna, 
that Judge ‘would have power to issue 
execution to the person who appeared by 
the copy decree to be the person entitled to 
@&ecuie the decree aud to obtain full satis- 
faction of it. 

The Judge of Patun ought not to have 
before him anything moro tian this copy 
decree and certificate ; and indeed, he wants 
nothing more, because the Civil Procedure 
Code does not give him any jurisdiction to 
entertain or to determine auy question ns to 
the right of the person asking for execution 
to have that execution. If questions of that 
sort are rnised before him upon an applica- 
tion for execution being made, and he thinks 
there is any reasonable ground for them, he 


` should send them back to the Court which 


passed the decree, and which alone rightly 
has the whole record of the case before it, 
to hear and determine them. We do not 
noderstand how it has happened in the 
present instance that the record is with the 
Judge of Patna instead of with the Subor- 
dinate Judge of Gya. 

Then we also fail to discover in the 
record any proper copy decree and certificate, 
within the provisions of Section 284 and 
following Sections of the Civil Procedure 
Code. There is a roobakaree of the Subor- 
diuate Judge of Gya which begins with 
long and irrelevant recitals of matters which 
have occurred in the case previously tò the 
making of the roobakaree, and it ends 
seemingly with an order or’ representation 
that the present petitioner was entitled to 
inke out execution to the extent of two 
annas of the decree. Whether anything 
besides thie in the shape of a copy of the 
decree or of a certificate was sent we do not 
know. But it seems to be quite clear that 
the Judge of Patna ought not to have acted 
upon anything of this kind. A proper 
copy of the decree would show exactly the 
precise words of the decretal order and also 
the person who at the time when the copy 
wus made was entitled toystand in the shoes 
of the judgment-creditor. . Anything less 
than this would not be a copy of the decree. 


We need hardly add that under the 
provisions of Section 207 of the Civil Pro- 
cedure Code one person only out of a Bet 
of joint judgment-creditors, has not authority 
excepting by an express order of Comt to 
obtain execution of the joint decree, And 
the necessary order of the Court for this 
purpose must appear on the record in some 
shape which will be equivalent to an order 
putting the individual decree-holder in the 
place of the aggregate decree-holders, when- 
ever in the judgment of the Court the 
circumstauces are such as to justify an order 
to that effect being made under Section 207. 
Before the Subordivate Judge of Gya cin 
make a good and sufficient copy of the 
decree enabling the present petitioner to 
execute it elsewhere than in the Gyn Court, 
he must complete the record in his own 
Court by putting the present petitioner in 
the place of all the decree-holders for the 
purpose of executing the decree, When he 
has done so, the copy decree will exhibit 
that fact, and the certificate will show how 
much is due under the decree. As far as 
we can gather from anything on the record, 
the present petitioner does not stand in that 
position at all. The roobakaree of the 
Subordinate Judge which has been read to 
us and before spoken of, represents him 
only as being entitled to execute the decree 
to the exient of 2 annas; and it is quite 
certain that the Judge of Patna has no 
jurisdiction under the Civil Procedure Code 
to execute a copy decree which comes ‘to 
him in that shape. He can only execute 
a dectee as one and indivisible, and not a 
partial decree. 


Tt appeurs to us, therefore, that the order 

of the Judge below, as has already been 
said, was made without jurisdiction and 
must be reversed. This will be altogether 
without prejudice to the right of the peti- 
tioner to go to the Subordinate Judge of 
Gys, aud get himself placed on the record, 
if he is entitled to be placed on the record, 
as the sole decree-holder. 
«n The records of the case mast be returned 
tothe Judge of Patna with the direction 
that he send them back to the Subordinate 
Judge of Gya to whose Court they belong. 


We think thet the appellant ought to have 
his costs in this Court. But inasmuch as 
no objection was made to the jurisdiction of 
the Court below, we think there each party 
must bear his own cests. 

We allow one gold mohur for plenaere fees 
is this Court. 
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The 27th January 1874. 


Present: . 


The Howble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Charles Pontifex, 
Judge. 

Indian Succession Act (X of 1865 )—Minors— 

Minority. 

Case stated for. the opinion of the High 
Court in tts Ordinary Original Civil 
Jurisdiction by the lst Judge of the 
Small Cause Court at Calcutta, under 
Section 55 of Act IX of 1850. 


Sultan Chand Kehul Chand, Plaintif, 
versus 


W. Smyth and J. G. Joakim, Defendants. 
The definition in the Indian Succession Act of “minor” 
and “minority” does not apply in cases where a person 
enters into a contract on his own behalf and not in an 
representative character under that Act; the law in it 
being applicable to cases of intestate or testamentary 
succession, 1 f 
Case.—Tue plaintiff sued the defendant 
for Rs. 225 on a promissory note. The 
defendant pleaded minority. It was proved 
that the defendant at the time of the trial 
had passed 20, but had not reached 21 years ; 
that he was the legitimate son of a lady born 
in Ireland; that his father was a gentleman 
of Portuguese extraction, domiciled in Cal- 
cutta ; that hia paternal grandfather was 
born in Portugal, had resided some years in 
Calcutta, but had returned to Lisbon, and 
had died there; and that he himself was 
born and had always lived in Calcutta, 
Under this’ state of the evidence it was 
contended for the defendant, that, being the 
legitimate son of a mother born in Ireland, 
he was an European British subject under 
the definition of “European British subject” 
contained in the Criminal Procedure Code, 
and was thus within the only exception to the 
rule of 18 years as the age of majority 
which was contained in Act XL of 1868, 
which Act had been ruled in Archer v. 
Watkiss, 8 B. L. R., p. 372, to be of univer- 
sal application, except in the case already 
mentioned of European British subjects. 
The plaintiff, on the other hand, contended 
that the defendant had not been proved an 
European British subject, inasmuch as the 
status of a defendant depended on his domi- 
cile, and a son’s domicile was that of his father, 
and the defendant’s father’s domicile had 
been shown to be in Calcutta. The defend- 
ant therefore, it was cortended, came within 
the general rule in Act XL of 1858, and not 
within the exception, and being abgye 
18 years of age had reached his majority. 


I held that as Archer v. Watkins had 
been overruled by the Full Bench in the 
matter of the petition of Benode Beharee 
Mullick,* 10 B. L. R., p. 281, where it was 
ruled that Act XL of 1858 had no applica- 
tion to residents in Calcutta, and defendant 
and his father were both of them residents 
in Calcutta, the question whether the defend- 
ant was or was not an European British 
subject was wholly immaterial to the case ; 
that he had been proved not to be either a 
Mahomedan or Hindoo, and that the English 
law was the law applicable to all pereons 
domiciled in Calcutta, as defendant had been , 
shown to be, who did not belong to one Ole. 
other of those two classes which are entitled 
to be governed by their own laws, and 
that defendant must therefore be held a 
minor. I also held that the definitions of 
“minor” and “majority” contained in the 
Indian Succession Act (X of 1865) did 
not apply to cases of contract, but were 
confined, by the very Section that contained 
them, to cases of intestate and testamentary 
succession; and on these grounds I gave 
judgment for the defendant. As, however, 
I had some doubts in my own mind whether 
it was possible to distinguish so completely 
between cases of contract aud cases of intes- 
tate and testamentary succession ns to apply 
to one of these classes of cases, in the 
instance of persons domiciled in Calcutta, 
the law of majority at 18 years of age, and 
to the other the law of majority at 21 years, 
I made my judgment contingent on the 
opinion of the High Court upon the question, 
whether I was right in holding that the 
definitions of “minor” and “majority,” 
though they do apply to persons domiciled 
in Calcutta as well as to all others in India, 
only so apply in cases of intestate and testa- 
mentary succession, and not in cases of 


“contract. 


At the request of the plaintiff I also refer 
the following question which he considers 
of importance, though it is in my opinion 
entirely irrelevant to the real issue, viz, :— 

Whether the son of a man who is of 
Portuguese extraction having an Indian 
domicile by his wife, who is a native of 
Ireland, is a European British subject ? 

* No costs have been deposited here as 
security for the costs of this reference. 


The parties were not represented on the 
reference before the High Court. 





* 19 W. R, 110, a 
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' The Chief Justice delivered the follow- 
ing judgment :— 
Couch, C.J.—We are of opinion that the 


definition in the Indian Succession Act of 


minor and minority does not apply in cases 
where a person enters into a contract on his 
own ‘behalf and not in any representative 
character under that Act. Section 2 of the 
Act shows what the law in it is to be appli- 
cable to, viz., cases of intestate or testament- 
ary succession, 

As to the second question, it was not 
necessary that it should be determined by 
‘the Judge of fhe Small Cause Oourt, and 
ho plaintiff ought not to have asked to have 
it referred to this Court. 

The judgment must be for the defendant, 
as it has been given by the Judge of the 
Small Cause Court. 


The 27th January 1874, 


Present: 


The Hon’ble Louis S. Jackson and W. Ainslie, 
Judges. 


Joint Family Property—Right of Members. 
Case No. 1695 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of 24-Pergunnahs, 
dated the 25th May 1873, reversing a 
decision of the Officiating First Subordi- 
nate Judge of that district, dated the 
9th May 1872. 


The Collector of 24-Pergunnahs, on behalf of 


` the Court of Wards, and another (Defend- 
ants) Appellants, 


versus 


Debnath Roy Chowdhry-and others (Plaint- 
iffs) Respondents. 


Baboos Unnoda Pershad Banerjee and 
Sreenath Doss for Appellants. 


Baboos Ashootosh Dhur and Nil Madhub 
Bose for Respondents. 

Although the members of a joint'Hindoo family have 
all, ın strict law, a mght to participate in every portion 
of the joint property, that ght may be modifed iy the 
conduct of the parties, e.g., when a particular member 
18 allowed to 1etain sole possession of a garden and to 
improve and ‘beautify ıt and to adapt it to lus own 


purposes, 
Jackson, J.—IT appears to us ‘that the 
plaintiffs in this suit were not entitled to the 
relief which they asked for, aud which the 
Lower Appellate Court ha&-given, Their 
allegation was that they aud the defendant 


‘the Court of 


‘Prannatb, who is since dead, and whose estate 
is represented by the Collector on behalf of 
ards, jointly held in equal 
shares a piece of land measuring 2 beegahs 7 
cottahs 11 chittacks 88 gundahs situated 
in Kasseepore withia Dehee Punchannogram ; 
that in Chyet 1271 the said defendant, along 
with the other defendant Bidhoo Mookhee 
Debee, who is the daughter of Prannath, 
dispossessed them from their 8 annas share 
by enclosing the entire piece by a brick-built 
walland by removing and appropriating a 


‘portion of the building standing thereupon, 


They therefore prayed for possession of the 
said share by separation and division, as also 
for wassilat. Now it has been found by 
both the Courts that so fur from this state- 
ment being true, the garden in question with 
the building standing upon it, which originally 
formed, and, it may be in the eye of the law, 


‘now forms a portion of the joint family 


property, has been by consent in the sole 


‘possession of Prannath Chowdhry sinve the 


family separated in mess and in interest 


‘(though no division by metes and bounds took 
‘place) so long ago as the year 1257 ; and 


that Prannath Chowdhry afterwards, so far 
as he could do it, made a gift of this property 
to his daughter, the defendant Bidhoo 
Mookhee, so long ago as the year 1268, The 
defendant Prannath was for many years it 
seems the leading member or kurta of this 


joint family. It is in evidence that while he, 


on the one hand, made use of this small 
portion of the property as his own, the 
plaintiffs in like manner in the exercise of 
their own rights made a gift of a house, which 
seems to have been the old family house, to 
thei gooroo. The family is a wealthy one, 
possessed it seems of large property, and such 
enjoyments or appropriationa pnssed off 
without notice so long as the members were 
on good terms. Now although the plaintiffs 
have in strict law a right to participate in 
every portion of that joint property, that 
right comes to be modified by the conduct of 
the parties by which a particular member of 


‘the family was allowed to retain sole posses- 


sion of this garden and improve it, beautify 
it and adapt it to his own purposes. It 
would be contrary to all principle of equity 
to permit, under such circumstances, the 
other members of the family to come into 
Court, and omitting all reference to any other 
portion of the property, to sue for possession 
of this particular pottion. To do that would 
be to take away from the defendant the 
whole advantage of that which he hed been 
allowed so long a time to occupy,‘and woul 
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in fact have the effect of constituting the 
Courts a source of annoyance rather than 
giving plaintiffs any reasonable and necessary 
relief. It appears to us that this equitable 
principle bas not been sufficiently kept in 
view by the Lower Appellate Court, and the 
judgment of that Court must consequently 
be set aside. 

We think it should be added to our 
judgment, and we do so by consent of the 
special appellants, that though the present 
suit is dismissed, it must be understood that 
the gift of this property to Bidhoo Mookhee 
is not regarded as taking the garden and the 
premises’ in question out of the category of 
joint family property which would have to 
be taken into account in case any partition 
suit be ever brought in respect of that family 
property. The deciee which we are about to 
make would be, we consider, the proper decree 
for the Subordinate Judge to make, and in 
that case the Subordinate Judge should have 
directed each party to pay his own costs. We, 
therefore, think that each party should pay 
his own costs in the Subordinate Judge’s 
Court, and that the plaintiffs should pay’ the 
costs of both the Appellate Courts. 





The 28th January 1874. 


` 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Mese Profits—Damages'—Cause of Action— 
Act VIII of ,1859 8. 7. 


- Case No. 90 of 1873. 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 10th December 1872. ; 


‘Mussamut Rookminee Kooer and others 
(Defendants) Appellants, 


Versus 


Ram Tohul Roy and others (Plaintiffs) pa 


Respondents. 
Baboo Tarucknath Sen for Appellants. 


No one for Respondents. 


Desne profits claimed for a period of dispossession are 
essentially damages; the ground upou which the plain- 
tiff in any case 18 entitled to ask for them being the 
wronsful conduct of the defendants in dispoasessing and 
keeping them out of possession: and every sut brought 
to r'cover meme protits must by Act Vill of 1859 
8. 7 include the whole claim aiising out of the cange of 
action whioh gives the ground foi the claim, 








`| out of possession. 


Phear, J.—Wx need not hear argument 


on the part of the appellant in this case. 
But unfortunately no one has appeared on 
behalf of the respondent. 
that there could be any serious ground 
offered to our notice upon which the judg- 
ment of the Lower Court could be supported, 


If we thought 


we might even now possibly -postpone the 
case upon terms until some one should be 
able to appear for the respondent. But the 
case is very clear indeed,—asit seems to-us the 
Judge has misapprehended the nature of the 
cause of action upon which the plaintiff sues, 
The pregent plaintiffs, or those whom they, 
represent, before bringing the present sui» 
brought an action against the present defend- 
ants complaining of wrongful dispossession 
from certain property, and asking to recover 
possession and also mesne profita in respect 
of two years 1274 and 1275, out of the 
whole period during which they had been 
wrongfully kept out of possession as they 
alleged. They obtained a decree for posses- 
sion and also for mesne profits in respect of 
these two years 1274 ond 1275. It seems 
further that they eventually obtained posses- 
sion under that decree. 

The present is brought in order to recover 
mesne profits for the year 1273. That : 
is to say, to recover damages for the 
wrongful conduet of the defendants addi- 
tional to these damages which were recovered 
by them in the former suit fonnded upon that 
wiongful conduct. Mesne profits, or rather 
damages for mesne profits, are no doubt 
usually measured by the actual rents and 
profits of the land issuing during that period 
of dispossession ; but they are essentially 
damages. The ground upon which the 
plaintiff in avy case is entitled to ask for 
those damages is the wrongful conduct of the 
defendants in dispossessing and keeping him 
That matter in the 
present case has already been tried and a 
claim to mesne profits arising out of it 
decreed ; and if the plaintiff did not in the 
first suit ask for damages in respect of the 
year 1278 as well as in repect of the years 
1274'and 1275, it was his own fault or mis. 
fortune; nnd he murt suffer the conse- 
quences. Tt seems ty ug per fecily plain that 
the plaintitf -Tiaa notin aubawiee aig? Suns 
Seto this suit Gite tent Ct of 
action upon w ich he brought his former 
suit for meane. profits, Te only desites to 


‘obtain damages additional 10 the dam: ges 


which he recovered in that suit, Although 
no doubt a qmim for mesne'profits is for the 
special purposes of Sections 8 and 9 of the 


a 
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Civil Procedure Code deemed a separate 
cause of action from a claim for the land in 
reapect of which it is made, yet it cannot 
itself be divided, and every suit brought to 
recover mesne profits must by Section 7 of 
the Civil Procedure Code include the whole 
claim atising out of the cause of action 
which gives the ground for making it. 

We, therefore, are of opinion that the 
decision of the Court is wrong in law and 
must be reversed with costs. 





he The 28th January 1874. 
= Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 4 


Suit for Kubooleut—Excessive Claims. 
Case No. 1102 of 1878. 


Special Appeal from a dectsion passed 
by the Judge of Beerbhoom, dated the 
8rd April 1873, reversing a decision of 
the Moonsiff of Boulpore, dated the 4th 
January 1878. 


Jellor Bohman and others (Plaintiffs) 
à Appellants, 


versus 


Seetaram Dutt and others (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 


Baboos Umerendro Nath Chatterjee and 
Kuhen Kumul Bhuttacharjee for 
Respondents. 

A party having obtained a decree for resumption 
declaring that he was entitled to assess rent upon certain 


Jand brought a suit for a kubooleut. The first Court 
found that the extent of the land was less than that 


alleged in the plait, and the rate of rent to which |. 


laintuff was entitled lower than that claimed. Accord- 
ingly it decreed a kuboolent for the proper guantity of 
Jand at the proper rate. The Lower Appellate Court 
dismissed the suit on the ground that the plaintiff had 
not proved the claim stated in the plaint + 

HeEup that the District Judge had rightly applied the 
decision in X W. R., p. 14, which was equally applicable 
to cases in respect of landa for the first time resumed 
and assessed. 

Markby, J—Tax plaintiff in this case 
having previously obtained n decree for 
resumption of certain land declaring that he 
wns entitled to assess rent upon it, brought 
a suit for kubooleut, stating the fact of his 
having obtained that resumption decree and 
also that with reference to the rates of rent 
paid for the neighbouring lands of equal 
quality, the rent for the land in question 
miglit be fixed at Rs 159-11, and he stated 
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the quantity of the land to be 39 beegahs 
and 19 cottahs. The Moonsiff after a 
remand, which does not in any way bear 
upon the question which is now before 
us, found that the extent of the Jand was 
34 beegabs and 8 cottahs, and not 39 beegahs 
and 19 cottahs as alleged in the plaint, 
and that the rate to which the plaintiff 
was entitled was Rs. 67-2, and “not 
Rs. 159-11; and the Moonsiff directed 
that the plaintiff do obtain from the 
defendanta a kubooleut for 84 beegahs and 
8 cottahs of land at an annual rent of 
Rs. 67-2; and that on the defendants 
failing to execute the kubooleut, the 
decree was to bo regarded as such. Then 
the defendant Seetaram, who alone defended 
the suit in the Court below, appealed against 
the jadgment of the Moonsiff ; and in appeal 
the District Judge held that as the plaintiff 
had not proved his claim as stuted in the 
plaint, the suit ought to be dismissed. 

Now, in special appeal to this Court, the first 
point raised is that the Judge was wrong in 
holding that a decree for kubooleut could not 
be made. But it appears to us that in 80 
holding, the District Judge rightly applied 
the decision in X Weekly Reporter, page 14, 
upon which no doubt he acted. That case 
did not arise upon a suit for resumption of 
land, the land in that case having been: pre- 
viously resumed and assessed with rent ; bnt 
the decision has been since applied to cases 
in respect of landg resumed for the first 
time, and for the first time assessed with 
rent ; and we are not aware of any principle 
upon which these two classes of cases can 
be distinguished from each other. There 
can be no doubt, therefore, that the judg- 
ment of the District Judge on this point is 
tight 

Then itis contended that even ‘assuming 
that the judgment of the District Judge was 
so far right, nevertheless he ought not to 
have dismissed the suit altogether ; and that 
while refusing to order the defendant to 
gxecute a kuboolent, he ought to have nllowed 
the decree of the Moonsiff to stand so far 
as it fixed the rent and ascertained the quan- 
tity of the land which was liable to be / 
assessed. Now; it does not appear that that 
view of the case was presented to the Dis- 
trict Judge, and therefore it cannot be said 
that there was any error in law or proce- 
dure in his decision. The plaintiff can only 
now claim the indulgence of the Court in 
asking us to let the decree of the Moonsiff 
staed for that purpose, but seeing the opinion ' 
which the District Judge has expressed 
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upon this case, we think we ought not te do 
so. The Judge has stated that if the plaint- 
if had demanded fair ond equitable rates 
from the defendant, possibly the defendant 
might have agreed to the demand, and thus 
avoided being dragged into litigation, He 
has pointed out that notonly the land claimed 
to be nasassed is larger than is really held 
by the defendant, but the rates demanded 
are more than double of what wns found to 
be really the proper amount of rent. Under 
these circumstances, we think that the plaint- 
iff is not entitled to the indulgence which 
he asks for; and that the decreé of the 
Lower Appellate Court, which was undoubt- 
edly right in the shape in which the case 
was presented to if, ought to stand. But in 
saying this we desire it to be understood that 
we do not intend to lay down that if this 
view of the case had been presented to the 
District Judge, and if he had in his discre- 
tion allowed the decree of the first Court to 
stand so far as if fixed the amount of rent 
and ascertained the quantity of ‘land, he 
would have acted contrary to law; because 
at any rate such a course seems to be one 
which is sanctioned by the decision in II 
Bengal Law Reports, page 5,* nùd we do not 
express any dissent from that decision. 

The result is that the appeal will be dis- 
missed with costs. 


The 2nd February 1874. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. ' 
Co-sharers—Partition—Boundary. 
Case No. 685 of 1873. 

Special Appeal from a deciston passed by 
the Officiating Additional Judge of 
Tirhoot, dated the 31st December 1872, 
reversing a decision of the Moonsiff of 
Mozuffurpore, dated the 12th July 1872. 


Bhurrut Thakoor and others ( Plaintiffs ) 


Appellants, 
versus s 
Syud Meer Murtuza and another (Defendants) 
Respondents. 


Mr, Ameer Ali ond Moonshee Mahomed 
Yusoof for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Aubinash Chunder Banerjee for Respond- 
ents. s 


One of the co-sharers of a joint estate fuing sean 
iginly with the others would, under Regulation XIX of 


+11 W. R, P. C, 2 
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1814, be entitled to a separation of a mouzah from the res: 
of the zemindaree, and an aasessment upon it of r 
proper proportion of the total jumma; and, having dons 
this, he would alone be entitled to have an order for 
partition of that mouzah as between humse)f and hi3 
co-sharera therein, 

Ifthe sxeminderee which the plaintiff seeks to have 
divided is so intermrxed with the neighbouring zemin- 
darees that the line of boundary cannot be reasonably 
identifed, he cannot call upon the Collector to make t 
new line. But if the Cotlector has the means of ascer- 
taming where the boundary lies, he is bound to carry 
out a partition, 


Phear, J—We think that the judgment of 
the Lower Appellate Court is wrong upon 
the merits of the cuse. It seems to be clear, 
and is certainly conceded by the lemnë 
Government pleader that, if the plaintiff hac 


sued conjoint! ith.the other sharers o° 
Monzah Madhsonnince, he would be entitled 


-under Regulation XIX of 1814 to obtain n 


separation of the Mouzah Mudhoobunnec 
from ‘the rent of the zemindaree, and ar 
assessment upon it of a proper portion of tho 
total jumma of the zemindaree. And then 
having made that step, the plaintiff woulu 
have alone been entitled to have au order for 
partition. as between himself and his 
co-sharers of the Mouzah Mudhoobunnee con- 
sidered as a separate mehnal with the jumme 
newly assessed upon it. Now we have it, 
that the plaintiffs co-sharers in this mouzah 
are all agreed that this partition should be 
made, and consequently it appears to be clear 
that there is nothing whatever to prevent 
tha- plaintiff having the two orders for 
partition just indicated made successively 
to the Collector. And, if so, there caunot 
possibly be any reason why he should not 
have these two orders made simultaneously 
by the Judge in one suit. His right to have 
the ordeis does not depend in any way upon 
the nature of the suit which he may bo 
obliged to bring in order to maintain his 
right to the order. And we find in the 
printed rules of the Revenue Board that a 
successive partition of this kind is contem- 
plated by the Revenue authorities. Rules 
3 and 4 of 1865 prescribe to the Collector 
exactly the course of proceeding which we 
have just mentioned in the case of an 
application of the present kiad. 


We are, therefore, of opinion upon the 
facts of this case tliat, as between the private 
parties to the suit, the plaintiff was entitled 
to have an order for partition which le asked 
for, with this single modification that he 
was not entitled yto have the new jumma 
of the Mouzal Mudhoobunneo fixed at pre- 
cisely the figure of the jumma which 
appears to bave been placed upon it in the 
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quinquennial papers. 


to assess upon the mouzah. They do not, 
by the necessity of the case, give a right to 
the plaintiff to bave that jumma fixed upon 
the mouzah as between himself and the 
Government. 

But it appears that the Collector was 
made a party to this suit ; and in his written 
statement he objected that parts of this 
yemindaree which the plaintiff seeks to have 
partitioned, are intermixed with parts of 
hgighbouring zemindaries: and on this 
account he seems to have in effect objected 
to the order for partition which is sought for. 
` And no doubt if the zemindaree which 
the plaintiff seeks to have divided is_s 
intermixed mih the__neighbouring_ zemin- 
aries that the line of boundary between 
them_or.the‘parts_belonging .to each -cannot 
be_reasonably_ identifed, there is nothing 
in the law which entitles the plaintiff to 
call upon the Collector to make a newline 
ef division between the_zemindaries. The 
Collector does not go to the extent of saying 
that the intermixture of the zemindaries is 
of such a kind that the parts are not capable 
of being idevtified. But inasmuch as the 
objection is of no force unless he means to 
go to this extent, we think that we must 
take it that he has made an allegation to 
this effect. But the Judge has not inquired 
whether the paris of the intermixed zemin- 
daries are identifiable or not:—he has 
stopped short, and contented himself with 
the conclusion that the zemindaries are 
intermixed. But the intermixture alone is, 
noga bar to the right of the. plaintiff to, 
Taye a partilion., I the Collector has the 
means of ascertaining where the boundary 













‘lands are the portion of one zemindaree and 
what lands are the portion of the other, he 
; is bound to carry out a partition between 
the parties, even though it may cost him 
;some unusual trouble to effect it properly. 
\ This issue then is of the greatest importance 
tin the case; and as it does not appear to 
‘have been thoroughly tried in the Court 
\ below, we must direct the Appellate Court 
dto try it. 

We Ę1everse the decision of the Lower 
Appellate Court, and remand the case to that 
Court for ttint of the preliminary issue 
which has just been mentioned. In the 
event of the Judge being of opinion that 
the parties have not lad reñsouable oppor- 
tunity of giving evidence upon this issue, 


Those papers can at 
most be evidence useful to the Collector in 
atriving at the amount which it is proper 


‘between the zemindaries really lies, what], 


















he will proceed under Section 854 or 856° 
of the Civil Procedure Code. Upon his 
coming to a finding on this issue, he will 
return the case to this Court, and we will 
then give our final decision. 


The 3rd February 1874. 


Present: 


The Hon'ble J. B. Phear and G.G. Morris, 
Judges. 


Usufructuary Lease—Diluvion—Rights of Lessee 
—Evidence— Adjournment, 


Case No. 61 of 1878. 


Regular Appeal from a dectsion passed by 
the Subordinate Judge of Sarun, dated 
the 18th December 1872. 


Sheo Golam Singh and another 
(Plaintiffs) Appellants, 


Versus 


Roy Dinker Dyal and another (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellants. 


Baboo Aubinash Chunder Banerjee for 
Respondents. 


Where a mortgagee is deprived by dilnvion of the 
possession of land over which he holda an usufruct- 
uary lease before he has repaid himself the amount 
advanced, he has a right, unless the terms of the lease are 
very special, to upon the lessor for the unpaid 
balance of the loan. 

If on a day fixed, not ouly for the settlement of issues, 
but also for the final determination of the case, the 
evidence is found to be not sufficient to enable the 
Court to come toa satisfactory decision, the Court 18 
bound to postpone further hearing in order that the 
parties may produce evidence, unless their failure to do 
80 was without sufficient cause. 

LA 


i Phear, J.—In this case the judgment of 

the Lower Court is not very clear. But in 
the first part of it there is perhaps euough to 
raise the inference that tho Judge, wns of 
opinion that the plaint did not exhibit n good 
enuse of actions Whether this was the 
view taken by the Judge or not, we are not 
quite certain ; but we think it right to say 
that if the plaintiff was, ns he alleges, 
deprived by the action of the river Ganges 
of the possession of the land over which he 
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held an usufructuary lease before he had 
repaid himself the amount advanced by the 
usufroct of the land, we think that he would 
have aright, unless the lease was very special 
in its terms, to call upon the defendant to 
pay him the balance of the loan which 
remained at that time unpaid. Whether this 
was the case in the present instance we are 
unable to judge, aud indeed we are not called 
upon to express an opinion, because we have 
not the terms of the lease brought under our 
notice; and we have not had or required any 
explanation at all of the circumstances under 
which the lease was granted and the posses- 
sion of the land taken. But the Subordinate 
Judge does not decide the suit between the 
parties upon that ground. He goes un to 
say :— Although this day was fixed for the 
“ final disposal of the case, still no proof of 
“non-possession has been adduced by 
“ plaintiffs.” 

It appears that the day upon which the 
Subordinate Judge gave this judgment, 
namely, the 18th December 1872, was the 
day which liad been previously fixed for the 
settlement of issues and the fival determin- 
ation of the suit. 

We have heard ingenious argument from 

‘the learned pleader who appeared on behalf 
of the appellant, to the effect that the words 
of the order for summons do not go beyond 
fixing the day for settlement of issues. But 
Mr. Justice Morris, who is much more 
familiar with the technical terms and the 
ordinary language of the Mofussil Courts 
than I can pretend to be, is of opinion that 
the words of the order fixed the day not 
only for the settlement of the issues, but also 
for the final determination of the case. This 
being so, inasmuch as the parties certainly 
were not agreed upon all the questions of 
Jaw or fact which might arise upon the basis 
of the plaint, it was mcumbent upon the 
Subordinate Judge in the first instance to fix 
the issues. And having fixed the issues, he 
might proceed to trial upon such evidence as 
the parties were then prepared to put before, 
the Court, And in the event of that evit 
dence not being sufficient to enable the Court 
to come to a satisfactory decision of the case 
as between the parties, the Court was bound 
to postpone the further hearing of the case 
in order that the parties might be enabled to 
produce evidence, unless, as was the case 
here, the day was the day fixed for the final 
determination of the case, and the failure to 
produce evidence on the part of one of the 
parties was without sufficient cause, Mf, 
therefore, the Judge had ın this case 


proceeded regalarly, he would have fixed 
the. issues and taken such evidence as 
was available ; and then if he thought that 
the plaintiff had not produced evidence suff- 
cient to support his case, and had failed to do 
so from fault of his own, without sufficient 
cause, he would be justified in dismissing tho 
suit. He has in fact dismissed the suit, as 
we have alrendy said, on the ground that 
“no proof of non-possession has been adduced 
“by plaintiffs ;” but before giving his judgment 
the Subordinate Judge had not formally fixed 
any issues between the parties. Probably 
no real injustice would be caused by tha 
omission only, because it was very plain upon 
the face of the plaint itself that the principal 
issue which had to be tried between the 
parties was the issue whether or not the 
plaintiff had been deprived of the enjoyment 
and the usufruct of the land mortgaged to 
him, at the time and in the way which he 
alleged in hig plaint. And probably it is to 
an issue of this kind that the Subordinate 
Judge refers when he says that “no proof 
“ of non-possession has been adduced by 
“plaintiffs.” Still the Subordinate Judgo 
would not be justified in dismissing the suit 
simply upon the failure of evidence on the 
part of the plaintiff; he must also have ° 
good reason to be satisfied that this failure 
was due to the fault of the plamtıff himself. 
The Subordinate Judge has not said that he 
was of opinion that the non-production of 
evidence was due to the fault of the plaintiff 
without good cause ; nor has anything been 
brought to our notice which should lead us 
to think that that must have been the find- 
ing of the Judge. There is on the contrary 
some ground, we do not say how much itis 
worth, upon which the plaintiff might excuse 
himself from bringing evidence at the first 
hearing, notwithstanding the summons fixed 
this day for the settlement of issues and for 
the determination of the case; becauso the 
defendant had not up to that time filed any 
written statement at all, and the plaintiff 
must have been entirely unaware of what the 
line of defence would be. Unless, there- 
fore, the plaintiffs were expected to bring the 
whole of the evidence by which to establish 
all their allegations insuit on the first day, 
they might possibly be iu reason allowed to 
say they did not understand that they would 
be called upon to prove every part of their 
allegation before the defendant had filed any 
written statement, whatever. It may be 
that in the praceedings in this case there 
was enough to justify the Judge in thinking 
that the plaintiffs were bound to be ready 
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with all their evidence on the first hearing. 
But he has not stated that this was so. ‘Arid 
we repeat that we have not the means‘ of 
judging whether this was so or not. 

On the whole, we think that the only 
course open to us is to reverse the decision 
of the Lower Court and to send back the 
case for re-trial. “And we shall direct the 
Judge to fix in the first instance the issues 
which arise between the parties in this case, 
and then to proceed with the trial in due 
course. 

_ Costs must abide the event. 





a 
The 8rd February 1874. 
Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Admissions on Behalf of a Minor—Duty of 
Court, 


- Case No. 100 of 18738. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 19th December 1872. 


Syud Abdool Hye, Manager under the 
“Court of Wards, and another (Defend- 
ants) Appellants, 


versus 
Baboo Bauee Porshad (Plaintiff) Respondent. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Appellants, 


The Advocate- General aud Baboos Mohesh 
Chunder Chowdhry and Chunder Madhub 
Ghose for Respondent. 


Tt is incumbent upon a Court which is called upon to 
try an issue between a person of mature years and an 
infant, to take care that facts essential to his adversary’s 
case ale not unadvisedly admitted on behalf of the 
infant, ‘The Cowt should take nothing as admitted 
againat an infant party to the suit unless it is satisfied 
that the admission is made by some one competent to 
bind the infant, and fully informed upon the facts of the 
matter in litigation. 

Phear, J—Wz have heard very full and 
earnest argument iu this case in support of 
the decision which the Court below has come 
to. But nevertheless it appens to us that 
there hug as yet been no real trial between 
the plaintiff nud the infant, who is the 
principal defendant in thie suit, 

The plaintiff sues three pefsons, described 
as follows:—lst, Moonshee Syud Abdool 


Hye, manager under the Court of Wards ; 
2nd, Doolhin Perbhooraj Kooer, guardian of 
Baboo Desputty Singh, minor ; 8rd, Baboo 
Reetbhunjun Singh. 


The lst defendant appears to have been 
made a party to the suit because he is in the 
actual manual possession of the property 
which is the subject of suit. 


The 2nd defendant must be iutended to be 
the infaut Desputty Singh. 


And the 8rd defendant is one Reetbhunjun 
Singh, who is sued on his own account, 

We say the 2nd defendant must be the 
infant Desputty Singh, because this is matter 
of inference only, inasmuch as the plaintiff 
does not conform to the directions of Section - 
69 of Act IV of 1870 (B.C.,) which saya that 
in every suit brought against a ward, he 
shall therein be described as a ward of Court; 
and if he have a manager of his estate, such’ 
manager shall in such suit be named as his 
guardian, and no other person shall be named 
as guardiau in the suit by any Civil Court 
in which such suit may be pending. 

The allegation is made in the body of the 
plaint that Desputty Singh, the minor, is a 
ward of the Court of Wards. But the 
plaintiff has not in form designated him as a 
defendant and ward of Court, or professed ` 
to sue him by his guardian, the manager of' 
the estate under the Court of Wards. The 
plaintiff, if he does make the minor defend- 
ant at all, professes to sue him as represented- 
by Doolhin Perbhooraj Kooer, his guardian. 
And Doolhin Perbhooraj Kooer is certainly 
not sued on her own account. We infer then 
that it was the intention of the plaintiff to 
sue the minor by his guardian Doolhio 
Perbhoornj Kooer, because it is the substance 
of the plaint that the property, which the 
plaintiff seeks to make applicable to the pay- 
ment of his debt, is alleged on the part of 
the minor to have descended to him as heir 
of the last holder. 

This being so, the persons who would be 
expected to file written statements in the 
eguit, would be Syud Abdool Hye in defence 
of his possession of the property ; Doolhin 
Perbhooraj Koozr on bebalf of the minor ; 
and Reetbhunjun Singh on behalf of hjm- 
self, Accordingly, we find that Syud Abdool 
Hye does file a very short statement indeed, 
substantially in these words: That inas- 
much as the management of the property, 
which is the subject of suit, has under an 
order of the Judge devolved “on the Court 
“ of Wards, agreeably to the said order it is 
“necessary for the Court of Wards to enter 
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“ defence in this cnse. Under such circum- 
“atances, it is prayed that the case may be 
“tried with reference to the facts on the 
“record, and that no costs may be charged 
“to the Court of Wards.” 

This is clearly no defence on the part of 
the minor whatever. Indeed, it could not 
rightly be considered as a written state- 
ment filed on behalf of the minor. There 
is not a word in it from the beginning to the 


end which bears at all upon the minors, 


interest, and no guardian of the minor would 
be justified in filing such a written statement 
as this. It amounts, if it amounts to any- 
thing nt all, toa simple admission of the facts 
stated in the plaint, and a request that the 
Court of Wards might not be made linble 
for the costs. If the rightfal guardian of an 
infant after due consideration of his best 
interests finds himself reasonably unable to 
contest, on behalf of the infant, the facts 
which were set out in the plaint, he would 
simply say so and leave the case to be dealt 
with by the Court in the best exercise of its 
discretion. The statement of Moonshee Syud 
Abdool Hye is something very different 
indeed from this. It amounts to saying,—you 
may do exactly what you like with the case, 
but only don’t make the Court of Wards 
responsible for costs. 


Then, as already stated, the person who 
would be expected to file a written statement 
on behalf of the minor, is the person whom 
the plaintiff named in the record as the 
guardian of the minor. But it seems that 
the Court would not receive a statement from 
this lady Doolhin Perbhooraj Kooer in defence 
of the minor. 


It is not necessary now that we should 
dwell upon the different proceedings in this 
case antecedent to the final decision of the 
Subordinate Judge. It is enough to say 
that this Indy applied more than once to be 
allowed to file n written statement on behnlf 
of the minor, but wns not permitted to do go. 
The consequence is that up to this day there 
ja no statement on the record which has been 
filed as a atutement of the minor’s case. 


The first hearing of the suit was originally 
fixed for the 19th September 1872. But in 
consequence of more than one application 
being made by the different defendunts, it 
was finally changed to the 9th December of 
the same year. And on that day, it seems 
that one issue only was framed and settled, 
namely, the issue “whether or not Desputty 
Singh, minor, was legally adopted by 
Bindeasuree Pershad?” Now it requires 


very little consideration indeed of the plaint 
to perceive that this issue could not be 
arrived at until nearly all the principal fucts 
stated in the plaint as constituting the 
plaintiff's right of action had been admitted. 
We should have expected then to find that 
on the dny when the issues .were framed 
between the plaintiff aud the minor defendant 
in this suit, some body or other on the part 
of ‘the minor defendant undertook to admit 
for hnm very nearly all the essential parts of 
the plaintiff's case. We are very far fiom 
intending to say that the guardian of an, 
infant defendant, if properly advised on ale 
the circumstances surrounding the infant 
ond his relations to the matter of the suit, 
cannot on his behalf admit facts essential to 
hia adversary’s case. It is, however, incum- 
bent upon the Court which is called upon 
to try an issue between n person of mature 
years and an infant to take care that nothing 
of this kind is done unadvisedly. It should 
take nothing as admitted against an infant 
party to the suit unless it is satisfied that 
the admission is made by some one competent 
to bind the infant, and fully informed upon 
the facts of the matter in litigation. As far 
as we can learn fiom what took place on 
the day when the iesues were settled, we 
certainly find no warrant for assuming that 
the Court was justified in accepting on behalf 
of the infant defendant any admission what- 
ever of facts essential to the plaintiffs case. 
The lady who was named on the ‘record by 
the pluintiff himself as the person whio 
should be the guardian of the infant in the 
suit, was certainly not present on that occa- 
sion. And who else could have made 
admissions on behalf of the defendant, we 
are certainly unable to see. The learned 
Advocate-General pressed upon us very 


eurnestly that, according to the statement of 


the case made by the plaintiff himself, the 
Court of Wards was the proper person to 
appear and defend on the part of the infant. 
Yet strangely enongh the plaintiff does not 
in his plaint make the Court of Wards the 
guardian in this suit of the infant defendant's 
interest. And as has been already mentioned, 
although the manager appointed by the 
Court of Wards was a defendant, he did not 
even profess to undertake in any way the 
defence of the minor’s interests. Therefore, 
so far as we can see, there has been in the 
matter of this suit an entire assumption of 
the truth of the plaintiffs case in its 
principal particular as against the infant 
defendant witheit there having been any 
person whatever before the Court who either 
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professed or was competent to bind the 
infant in the matter. 

We learn further from the record that 
even so late as the day on which the decision 
was given, the lady Doolhin Perbhooraj 
Kooer, named by the plaintiff as guardian 
of the minor, was anxious to put in a written 
stntement of the facts which constituted his 
defence. But the Court would not allow 
her to do so: although it is plain from the 
order of the Court, which was made on the 
same day, that this lady was then not only 
the person named on the record by the 

laintiff as the guardiau of the infant, but 
was in fact the proper person to be entrusted 
with the defence of his interests in this suit; 
because the Collector had by that time 
informed the Subordinate Judge that this 
lady was duly authorized and hnd received 
the sanction of the Court of Wards to appear 
on behalf of the minor, and the Subordinate 
Judge himself had admitted her to assume 
this character on the record by virtue of this 
communication from the Collector. It is 
somewhat strange that notwithstanding the 
Subordinate Judge thought he was bound to 
recognize this Indy’s character on the record 
as guardian of the minor, he nevertheless 
refused to allow her to put upon the file a 
written statement of the facts which ia her 
judgment constituted the defence of the 
minor. The consequence has been that not 
only was there no one present at the time 
when the-issues were settled who wns 
competent on behalf of the minor to admit 
all that has been assumed by the Conrt to 
have been admitted on that occasion, but 
there had been no real representation of the 
minor in the trial which eventually took 
place. The decision of the Court was given 
on the 19th December 1872, but there is 
nothing on the record to show that any one 


appeared before the Court on that day ready’ 


to place evidence before the Conrt, or to 
inform it even upon the narrow issue which 
had previously been fixed. 

Under all these circumstances, it seems to 
us that there has been really no trial between 
the plaintiff and the infant defendant, and 
that consequently the decision of the Lower 
Court must be reversed and the cnse 
remanded for re-trial. The lady must be 
treated as one now unquestionably on the 
record in the character of guardian of the 
infant defendant, and she must be allowed 
an opportunity of filing a written statement 
in his defence. When ¢hat written state- 
ment shall have been filed, ery a ‘reasonable 
time prescribed for that purpose shall have 





expired, then the Court must frame and 
settle fresh issues between the purties and 
proceed to the trial of the case. 

The costs of this appeal must abide the 
event. 


The 2nd December 1873. 


Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Act VIII of 1859 s 246—Judgment inter 
partes—Issues. 


Case No. 275 of 1872. - 


Regular Appeal from a decision passed by 
the Subordinate Judge of Rajshuhye, 
dated the 16th July 1872. ` 


Booliroonnissa Bibee (Defendant) 
Appellant, 


VETSUS ' 


Kureemoonnissa Khatoon (Plaintiff) 
Respondent. 


Baboos Sreenath Doss and Kashee Kant 
Sen for Appellant. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respondent. 


Where a claim made under Act VIII of 1859 s 246 
1s disallowed, the order disallowing it does not deter- 
mine the question involved, e.g., the bona fides of a hiba- 
tal-etous for all purposes or with general effect; but 18 
merely quoad the particular claimant who has obtained 
the order. 

In such proceedings, where the judgment-debtor and 
the claimant are put in the position of co-defendants, as 
in a regular suit, no issue can be disposed of between 
them. 


Ainslie, J—THE appellant and respondent 
in this case both appear to be wives of one 
Kader Ali Chowdhry ; at least the appellant 
Booliroonnissa claims to occupy the position 
of a wife, and it is pnnecessary to determine 
whether her claim to that position is a just 
one or not. It appears that she obtained a 
d&creein 1870 against her husband Kader 
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Ali for the dower alleged to be due to her as 
fixed at the time of her marriage in the 
Bengalee year 1257. The decree was put 
into execution in 1871, and those proceedings 
have led to this suit by Kureemoonnissa, 
who claims to have been married to Kader 
Ali on the 9th of Chyet 1260, and to be 
entitled to a dower of Rs. 50,000, the half 
of which was immediate, and who states 
that m satisfaction of this portion of her 
dower a hiba-bil-ewuz, duly registered on 
the Ist of May 1854, had been given by her 
husband, whereby the properties Nos. 1 to 21 
in Schedule “ æ” were assigned to her. She 
has also claimed the two other properties in 
the second schedule “at” on the allegation 
that they are self-ncquired properties, and 
that Booliroongissa could not proceed against 
them in execution of her decree against 
Kader Ali. 

The Lower Court has given a decree in 
favor of the plaintiff, from which Mussamut 
Booliroonnisan appeals. The grounds of 
appeal are limitation ; that the whole of the 
judgment is against the weight of the 
evidence; that the hiba-dil-ewuz was made 
by the defendant No. 1 to defraud creditors ; 
and that there is no findiug of the Court 
below in respect of what the plaintiff alleges 
to be her self-acquired property. There was 
also a point of Mahomedan law taken in the 
grounds of appeal, which, however, has not 
been pressed, and clearly could not be pressed ; 
for even if we assume, for the purpose of 
argument, that Mussamut Booliroonnissa is 
the wife of Kader Alı, there is no evidence 
whatsoever to support the allegation that she 
was married to Kader Ali before his marriage 
to the plaintiff, or that there was any child 
born before that time. 

The first question as to limitation arises 
out óf au order made on the 9th of March 
1863 under Section 246 of Act VIII of 
1859 at a time when Gooroo Pershad 
Chuckerbutty was proceeding to execute a 
decree against Kader Ali. Mussamut 
Kureemoonnissa intervened under that Sec- 
tion, but the Court disnllowed her objection 
and ruled that the gale must proceed. Asa 
matter of fact, no sale was held, the decree 
being otherwise satisfied. This order is 
relied upon as determining the question of 
the bona fides of the hrba-bil-ewuz finally 
for all purposes, inasmuch us no suit has ever 
been brought to set the order aside. There 
is a judgment-reportea in VOI Weekly 
‘Reporter, page 27, in which Mr. Justice 
Maçpherson, who delivered the judgment ef 


the Court, disposes of this objection in the 
most complete manner. It is hardly neces- 
sary for us to refer to it at length now as it 
has been read over during the hearing. The 
passage we refer to will be found in page 28 
at the top of the 2nd column beginning 
“when a claim is made under Section 
246. wereseee” à 

Then it is said that although the ordor 
may not have general effect, and may not 
be binding in respect of others, still it is 
conclusive in this case, as both Kureemoon- 
nissa, the present plaintiff, and Kader Al, 
the present defendaur, were parties to those * 
former proceedings. The auswer to this my 
be tnken from the words of Sectiou 245, 
That Section says :—“In the event of any 
“ claim being preferred to, or objection offered 
“ against, the sale of lands, or any other 
«immoveable or moveable property which 
“may have been attached in execution of a 
“decree, or under any order for attachment 
“ passed before judgment, as not liable to be 
“gold in execution of a decree against the 
‘‘ defendant, the Court shall, subject to the 
“proviso contained in the next succeeding 
“ Section, proceed to investigate the same 
“with the like powers as if the claimant 
“had been originally made a defendant to 
“the suit.’ Now the effect of this is to put 
the judgment-debtor and the claimant in tho 
position of co-defendants, aud as bet.veen 
co-defendants no issue can be disposed of 
the decision of the Court must be between a 
defendant on one side and a plaintif ou the 
other side. 

We next take the question of the genuine- 
ness and validity of the Aiba-btl-ewuz. 
This document was made so far back as 
in the year 1260, or in April 1854, and 
it was registered within a month after its 
execution. There is a good deal of evidenco 
on the one side to show thnt there was really 
and truly a settlement made upon Kureem- 
oonniasa at the time of her marriage, nnd 
that this Aiba-bil-ewuz was given in satis- 
faction of that part of her dower which 
was immediate, and there is not a particle of 
evidence on the record to show that at that 
time there was any fraud, or likelihood of 
fraud, or any reason whatsoever why Kader 
Ali should make a fraudulent disposition of 
his property, It is not shown that ho has 
been insolvent at any time. Some attempt 
was indeed made to show that some yeurs 
later there were some small debts due by 
him, but the evidence of this is quite insuffi- 
cient to make out a’case of insolvency. As 
already observéd, these debts wore incurred 
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some years later, and at the time of his 
marriage, it would seem, as far as this record 
evables us to judge, that he was ubsolutely 
unincumbered. 

The question whether the finding is against 
the weight of the evidence in other respecta 
thus becomes comparatively immateriul, for 
it is quite, clear that Kureemoonnissa is 
entitled to 1ecover upon her kubinnamah, 
even supposing that she had not already got 
into possession. A case in Volume II 
Bengal Law Reports, page 307,¥ has been 
cited as authority to show that a creditor for 
dower is entitled to come in and have her 

“gcluim satisfied pari passu with secuiéd 
creditors, but this is a case where an 
unsecured creditor has endeavoured to take 
his remedy over a secured creditor. Qn the 
evidence which is in quantity very consider- 
able, in quality perhaps not so good as it 
might be, it is clear that although the 
management of the propeity may to some 
extent have remained with Kader Ali, yet 
the enjoyment of the rents was in 
Kureemoonnissa herself. There is nothing 
in the manner in which the property was 
dealt with to show that the settlement on his 
wife by Kader Ali was a mere sham. In 
respect of the two properties Nos. 22 and 23 


in the Schedule marked “ a,” that is to 


say, the fractional putnee talooks in Mehal 
Bhootiadar and Kismut Dattabaree, we are 
of opinion that the plaintif ought to fail. 
It is perfectly true that the receipts for rent 
paid are in her name, and that there is evi- 
dence that the rents were paid to her, but 
there is no satisfactory evidence that she 
disbursed one pice of the money paid for 
acquiring these putnees, and there is no 
account whatever of the causes that led to 
the name of her husband Kader Ali being 
used, if she herself was really the putneedar. 
What evidence there is on this point is to be 
found at pages 28, 29, 38, and 34 of the 
printed record. The wituesa Rookhnee Kaut 
Acharjee says that he was not present at the 
time of giving the putnee, but that it was 
purchased with Kureemoonnissa’s money : he 
says :—‘* I saw this.” When and how, it is 
difficult to say, or rather it would have been 
difficult to say, if he had not himself explained 
what he meant, for in cross-examinatiou he 
says, I speak on assumption that the money 
was Kureemoonnissa’s ; I say so from sight 
of those papers, that is, the papers belong- 
ing to Mr. Barry. Then the next witness, 
Abed Ali Khan, only says :—“ I hear that 
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“the putnee of Bhootear Dyor Mehal was 
“taken by giving Kureemoonnissa’s money,” 
and then “the purchase-money for it was 
“paid by Sufdur Ali Meah.” It may be 
quite true that the purchnse-money was paid 
by Sufdur Ali Meah, but that does not prove 
that it belonged to Kureemoonnissn, Then 
Mustafa Khan says that the purchase-money 
was given by Sufdur Ali on the part of 
Kureemoonnissa, and Banee Mudhub Bagchee 
on the part of Mr. Barry; and then further 
ou :—“ I saw that Sufdur Ali brought the 
purchase-money from the kootee granting n 
receipt for it.” Then on crogs-examiuation : 
“ I have never seen Kureemoonnissa.” How 
this gentleman knew that tbe purchase- 
money came from Kureemoonnissa, because 
it came out of the hands of Sufdur Ali, we 
are not informed. Then the next witness, 
Mobaruk Khan, states in a similar very 
general manner that the purchase-money 
wus given by Sufdur Ali on the part of 
Kureemoonnissa; that is all he says as to 
that. How far his knowledge of Kureemoon- 
nigsa’s affairs extends may be gathered from 
an answer which he makes on cross-examin- 
ation. On being asked as to Kureemoounissa 
giving the ijarahs of this property, he 
seys :—“ I hear that Kureemoonnissa gave 
ijarahs.” Then there is the deposition of 
Madhub Chunder Chuckerbutty, one of the 
parties who gave the putnee of Dattabaree. 
Now his evidence might have been very 
valuable, but it comes really to nothing. He 
says :—“ I gave it ın putnee to Mr. Barry 
and Kureemoounissa ;” not one word is asked 
of this witness as to the reason for using the 
name of Kader Ali in lieu of the name of 
Kureemoonnissa. Then he goes on :—“ The 
purchase-money for the same was given by 
Kureemoounissa’s man Huree Booyiah”; but 
he explains on cross-examination, ‘“ Banee 
Madhub Bagchee says that the money was 
given from Kureemoonnissa’s tuhvil, and that 
he heard from Banee Madhub Bagchee that 
Huree Booyiah is Kureemoonnissa’s servant.’ 
This really is no evidence that the mouey 
came out of Kureemoonnissa’s hand ; and it 
was for the pluintiff, who admits that the title 
deeds do not stand in her name, to show 
clearly that the property was acquired by 
herself and at her own expense. So far, 
therefore, the decree of the Lower Court 
ought to be amended. We accordingly 
modify that deciee by striking out of it the 
two properties Nos. 22 aud 28 of the Schedule 


(74 at 2 e 
The respondent will recover from the 
| appellant the costs of this appeal in full. 
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The 3ist January 1874. against the auction-purchasers’; and 2ud, 
that, even if it were good against them, ıt 
conferred no title on the plaiutiff to several 


of the parcels claimed by him. 


Present: 


Sir Jnmes W. Colvile, Sir Montague Smith, 
Sir Robert P. Collier, aud Sir Lawrence 
Peel. 


The Principal Sudder Ameen who tried 
the cause in the first instance decided thie 
first question iu favor of the plaintiff, and 
gave him a decree for tha lands claimed with 
the exception of some which ure now no 
longer in dispute. 


Agaiust this decree, which bears date the 
8th of January 1866, the different defend- 
anta pleseuted four sepurate appeals, the 
plaintiff also preferring a croas-appeal, to ug 
Judge of Zillah Tirhoot. ‘That officer, 
the 14th of June 1867, decided that the 
plaintitf had failed to establish that the 
mottgnge deed was executed bond fide, nud 
dismissed the suit. His decree was, how- 
ever, reversed on special appeal by a Division 
Bench of the High Court, which’ tiansfer1ed 
the regular appeals for final heariug and 
decision to itself. There is no further trace 
of plaingiff’s cross-appeal ; but the appeals of 
the different defendants were separately uuo- 
bered in the High Court as Nos. 96, 100, 
101, aud 102, and were hemd by this Division 
Bench, consisting of Mr. Justice Kemp and 
Mr. Justice Elphinstone Jackson, which mado 
a separate decree in each. On appeals Nos. 
96 and 101, the two Judges were divided in 
opinion, Mr. Justice Kemp holding that the 
mortgage waa a fictitious transnction in 
arisen» was biought by the appellant tof which no consideration passed, and that the 
recover possession and be registered us pro- | suit ought on that ground to be dismissed 
prietor of various parcels of land, all of| generally ; and Mr. Justice Jackson holding 
which once belonged to one Gopal Narain] that the mortgage deed was executed bona 
Singh, deceased, bat had afterwards been | fide and was valid, but that the plamiuif 
purchased by different persons at several | could recover only such of the parcels claimed 
sales in execution of decrees against him. | as were specifically mentioned in the deed. 
The defendants were the representatives of | Accordingly, each of the decrees originally 
Gopal Narain Singh and the several auction- | made on these appeals stated thut the Senior 
purchasers; and the title on which the Judge had given a decree for the dismissal 
pluintiff sued was based upon a deed of| of the suit; but that the Junior Judyo 
moitguge by way of conditional sale alleged | dissented therefrom, and was of opinion thng 
to have been executed to him by Gopal} the plaintiff ought to have a decree for 
Narain Singh; aud upon the proceedings | certain of the lands claimed inasmuch as 
subsequently taken under Regulation XVIL] they were included in the mortgage dted ; 
of 1806 to foreclose that mortgage. but that his claim to others, which were held 

The principal defences raised in the suit, | not to be covered by the deed, should stand 
and indeed the only defences now to be cou- | dismissed. 


sidered, were—lst, that the mortgage deed | Jn deciding the appeals Nos. 100 and 102, 
having been made collusively and without the two Judges concuired in the dismissal 
consideration, was fraudulent ond void as | of the suit as ngninst the parties appellant, 
on the ground that none of the lands sought 
to be recovered from them were covered by 
the mortgage deede; touching the validity of 
which they expressed no opinion, 


Mortgage—Partition ( Butwarra )— Remedy of 
Mortgagee—Regulation XIX of 1814. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Byjuath Lall 
versus 


Ramoodeen Chowdry. 


Where the owner of an undivided share in a joint and 
undivided estate mortgages his undivided share, he can- 
not by so doing affect the interests of the other sharers, 
and the persous who take the security, i.e, the mortga- 
gees, take it subject to the right of those sharers to 
enforce a partition, and thereby convert what is an 
undivided shate of the whole into a defined portion held 
in severalty. 

Where such a partition is effected under the provisions 
of Regulation XIX of 1814 before the mortgagees have 
completed their ttle by foreclosure, and the consequential 
decree for possession, the mortgagees of the undivided 
share of one co-sharer who has no privity of contract 
with the other co-sharers would have no recourse against 
the lands allotted to such co-shaiers; but must pursue 
their remedy ugainst the lands allotted to the mortgagor, 
and, as against him, would have a charge on the whole 
of such lands, 


Tae suit out of which these appeals have 





* From the judgment of Peagock, C.J., and L. S. Jack- 
gon and Macpherson, JJ., in Appeal No. 1 of 1869 
under Section 15 of the Letters Patent, decided on the 
7th December 1869. e 
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In this state of things there was a 
refeience to a Full Bench of the High Court, 
which held that, it was only competent to 
deal with the two appeals in which the 
Judges hud expressed conflicting opinions, 
und with the particular pomt on which they 
differed. And baving thus limited the 
reference to ‘the appeals Nos. 96 and 101, 
and to the question of the dona fides und 
validity of the mortgage deed, it decided 
that question in favor of the plaintiff (the 
present appellant). The result was that the 
final decrees upon all the appeals were drawn 
sup in accordance with the principle laid 
Bown by Mr. Justice Jackson. The plaintiff 
appealed to Her Majesty in Council in each 
case ; but the four appeals were afterwards 
consolidated, and have been heard as one 
appeal by their Lordships. Of the respond- 
ents those only who were appellants in Nos. 
100 and 101 have appeared here by Counsel. 

Mr. Doyne, on their behalf, insisted that, 
although they had filed no cross-appeal, they 
were nevertheless entitled to impeach the 
validity of the mortgage deed, on the ground 
thut their appeals were never before the Full 
Bench of the High Court, and consequently 
were not affected by the last deciee. Their 
, Lordships do not think it necessary to 

examine very nicely into the question of 

right, because they are of opinion that, if 
„the right be conceded, no sufficient grounds 
for coming to a conclusion upon the bona 
fides and validity of this deed other than 
that in which the Principal Sudder Ameen, 
one of the Judges of the Division Bench, 
and the three Judges who composed the Full | 

Bench of the High Court have concurred, | 

have been laid before them. There may be 
- in the transaction cncumstances of suspicion 
arising out of the position in life, and pre- 
sumable meaus of the plaintiff; but there is 
no evidence on which their Lordships would 
feel justified in overruling so many con- 
current judgments. 

This disposes of the firat defence raised in 
this suit ; and the only remaining question is 
whether the principle apphed by Mr. Justice 
Jackson is correct; or whether the High 
Court ought to have affirmed the decree of 
the Principal Sudder Ameen in its integrity. 

To elucidate this question, which is both 
novel and difficult, it 1s necessary to consider 
the facts of the case somewhat more in detail. 

Gopal Narain Doss, the mortgagor, was, 
on the 2tth of September 1860, when he 
executed the deed of conditional sale, the 
undisputed owner of an 8-gnna undivided 
shate in an estate consisting ‘of three uslee 


mouzahs, called Gunniporebija, Pemburinda, 
and. Tajpore Ruttumpore, to each of which 
certain dakhilee villages were appurtenant. 
The deed describes him as proprietor 
of 8 aunas severally of the two first 
mouznahs, and inhabitant and shareholding 
proprietor of 8 annas of Tajpore Rut- 
tumpore, and some argument was sought to 
be raised on this distinction. Their Lord- 
ships, however, conceive that the utmost 
which it imports is that he may have ocol- 
lected his shure of the rents of the two first 
mouzahs separately, und the rents of the 
other mouzahs jointly with his coparceners, 
it being perfectly clear from what afterwards 
took place that his interest in the whole 
estute was an undivided moiety. In this 
state of things he executed a tonditional sale 
of “the whole and entire 8 aunas out of the 
whole 16 aunas severally of Mouzahs 
Guuniporebija and Pemburinda,” as a secu- 
rity for the sum of Co.’s Rs. 26,050, 
expressly excepting from the operation of the 
deed the 8 aunas of Tajpore Ruttumpore 
and certain bromuttur and other lands 
devoted to religious or charitable purposes, 

Before the execution of this mortgage, 
and as early as September 1858, some of the 
other sharers in the estate had commenced 
proceedings to effect a butwara, or partition 
of the whole estate, under the provisions of 
Regulation XIX of 1814. The usual 
proceedings were had, uot, as appears from 
the Collector’s proceeding dated the 31st 
July 1862, without disputes between the 
co-sharers, aud objections on the part of 
Gopal Narain Singh in particular. The 
partition was fiually made by the last men- 
tioned proceeding. , Which was duly confirmed 
by the superior revenue authorities. Its 
effect as regards Gopal Narain Singh was to 
allot to him, to be held in severalty, and in 
lieu of his undivided moiety of the whole 
estate, the whole of Mouzah Pemburinda, 
the whole of the principal Mouzab of Taj- 
pore Ruttnmpore, with a 2 annas and 15 
gundas share of its dependency Mouzah 
Mudwee, the whole of Mouzah Moustafapore, 
‘er Joysivgpore, a dakhila, or dependency of 
Gunniporebija, and thirty-six beegahs and 
odd cottahs of other laud in the .lust-named 
principal mouzah. 

Gopal Narain Singh was duly put into 
separate possession of these parcels. 

He did not, however, long remain in 
possession. On the 24th of December 1862, 
his right, title, antl interest in Mouzah 
Pemburinda was purchased at an execution 
sao by Hurreehur Chowdry, now represented 
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by the respondent Ramoodeen Chowdry and 
two other persons, who are said to haye 
since come to a compromise with the appel- 
lant. The one-third sharé of the last-named 
respondent in the land so purchased was the 
subject of the appenl No. 96. 

On the 8th of December 1864, the right, 
title, and interest of Gopal Narain Singh in 
Mouzah Moustafapore was in like manner 
purchased at an execution sale by the 
respondent Ramanoograh, and the lund 
included in that purchase was the subject 
of the appeal No. 101. 

On the 28rd of December 1862, the right, 
title, and interest of Gopal Narain Singh in 
Mouzah ‘Tajpore Ruttumpore was purchased 
at an execution sale by the respondents 
Moulvie Mahomed Ahsun and Kashee Persbad 
Singh, and the land included in that pu: chase 
was the subject of appeal No. 102. 

And on the ‘7th of February 1865, the 
right, title, and interest of Gopal Narain 
Singh in the portion of Mudwee, which was 
allotted to him ou the partition, was purchased 
at another execution sale by the respond- 
ent Mohunt Parsoo Ram Doss, and that 
parcel of land was the subject of the appeal 
No. 100. 

In the meantime the appellant had 
proceedal to foreclose his mortgage.” The 
proceedings taken for that purpose began on 
the 12th of December 1863, and the final 
order for foreclosure was obtained on the 12th 
of December 1864. Their Lordships think 
it is established by the evidence that all the 
purchasers under the execution enles, except 
the Mohunt, whose purchase was subsequent to 
the foreclosure, had due notice of these pso- 
ceedings. 

The Principal Sudder Ameen’s decree 
gave to the appellant the whole of Movzah 
Pemburinda, the whole of Moustafupore, 8 
annas of Mouzuh Tajpore Ruttumpore, and 
193 beegahs and a fraction of Mouzah 
Mudwee, to which quantity, for reasons 
which are not now impeached, he reduced the 
appellant’s claim. 

The decrees under appeal disallowed the, 
appellant's claim to any portion of the tw 
latter parcels, and gave him only one-half of 
the share in Pemburinda, which he claimed as 
against the respondent Ramoodeen Chowdry, 
and only 8 annas of Moustafapore. 

The principle for which the appellant 
contends, and that on which the Principal 
Sudder Ameen proceeded, is that the mort- 
gagee is entitled to whafever was allotted to 
the mortghgor on the partition in respect, or in 
substitution of his undivided 8-anna shé@re 


































in Mouzahs Guoniporebija and Pemburinda, 
which was the subject of the mortgage, and 
shat this includes all the parcels now in 
dispute. 


The principle on which the High Court 


has proceeded and for which the respondents 
contend is that the appellant can recover 
nothing which is not expressly ‘named in and 
covered by the mortgage deed, and conse- 
quently that be can take no part of Mouzuh 
Tajpore and its dependencies, and only nn R- 
anna share of Mouzah Pemburinda, and an 
8-anna share of Moustnfapore, the latter 
being the only portion of Mouzah Gunnipore- 
bija, which is in dispute. a 


It will be convenient to consider, first, 


what in such a case would be the rights of 
the mortgagee against the mortgagor ; and 
next, whether the respondents stand in any 
better position than the mortgagor. 


Now, what was the subject of this mort- 
ge? It was an, undivided moiety in two 


out of three villages forming o joint and 
undivided estate. The sharers, however, do 
not appenr to have been members of a joint 
and undivided Hindoo family, but to have 
enjoyed their respective shares (at all events 
their shares in Gunniporebija and Pembu- 
rinda) jn severalty. It is therefore clear that , 
the mortgagor had power to pledge his own 
undivided share in these villages ; but it is 
also clear that he could not, by so doing, 
affect the interest of the other sharers in 
them, and that the persons who took the 
security took it subject to the right of thoso 
sharers to enforce a partition, and thereby to 
convert what was an undivided share of the 
whole into a defined portion held in severalty. 


The partition which actually took place in 


this case was not one which had for its sole 
object the division of the joint estate by 
metes and bounds, an object which might be 
effected by the private ngreement of the 


parties. It bad for a further object the 
apportionment of the public revenue assessed 
on the whole estate, so as to relieve onch 
proprietor from the obligation to pay that 
revenue in solido, and to muke him responsible 
only for the amount to be charged on Ins 
separate and defined share. . To such a 
partition the State necessarily became s 
party for the protection of the revenue, and 
it was one which could only be effected by 
the machinery of the Regulation. The 
provisions of Regulation XIX of 1814 appenr 
to their Lordships to have been carefully 
designed to secure a fair partition of the 
estate to be divjded. The division is to be 
made, in ordihary cases, by a public officer 
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(the Ameen) acting under the orders of the 
Collector. Even if, under the 22nd Section, 
‘the terms of the partition are proposed by 
the parties, or referred by them to arbitration, 
the law still requires the intervention of the 
Ameen, before whom the accounts are to be 
produced and verified, and in whose presence 
and subject tò whose inspection the division 
ia to be made. When the terms have been 
so settled they must be sanctioned by the 
Collector, and afterwards by the superior 
revenue authorities. The partition, after 
it has been so sanctioned, is declared by 
Ron 20 to be final, subject to the power 

served to the Governor-General in Council, 
by Section 25, of directing a fresh apportion- 
ment of the revenue iu cases of proved 
error or collusion at any time within ten 
years after the confirmation of the partition. 

Let it be assumed that euch a partition 
has been fsitly and conclusively made with 
the assent of the mortgagee. In that cnse, 
can it be doubted that the mortgngee of the 
undivided share of one co-sharer (and, for 
the snke of aigumeut, the mortgage may be 
assumed to cover the whole of such undivided 
share), who has no privity of contract with 
the other co-sharers, would have no recourse 
against the lands allotted to such co-shavers ; 
but must pursue his remedy against the lands 
allotted to his mortgagor, nud, as against 
him, would have a chaige on the whole of 
-such lands. He would take the subject 
of the pledge in the new form which it had 
assumed. 

It appenrs, however, to have been settled 
by decisions, and upon the construction of 
the regulations, first, that no such partition 
can be disturbed by a Civil Court; and 
seeondly, that a mortgagee who has not 
perfected his title by foreclosure, and the 
consequential decree for possession, can 
neither compel a partition nor be a party to 
the butwara proceedings. And this latter 
point has been the foundation of one of the 
principal arguments addressed to their Lord- 
ships by the learned Counsel for the 
respondents. 

It was argued that, as the mortgagee 
could not be a party to the butwara pro- 
ceedings, so, upon general principles of 
jurispradence, he could not be held to be 
bound by them; that, consequently, he was. 
at liberty to enforce his rights againet an 
undivided share in every parcel specified in 
the mortgage deed to whichsoever of the 
co-sharers such parcel pight have been 
allotted, but that he could net claim more. 
The objection that, in such a cage, he must 


either forfeit part of his security or pursue 
his remedy against those with whom he had 
no privity of contract was met by the 
suggestion that the co-sharers thus injuriously 
affected would, upon the principle of implied 
warranty such as exisis in this country on a 
title acquired by partition or exchange, have 
a remedy over agninst the mortgagor, even if 
the consequence of that were the re-opening 
of the partition. And it was further argued 
that, if the contention of the appellant 
concerning a partition by butwara were 
correct, it must be equally true of a partition 
by private arrangement ; and that in either 
case an unequal partition might be effected 
by collusion between the mortgagor and his 
ceo-sharers with the object of defrauding the 
mortgagee, 

Upon this it is to be observed that fraud 
would be n substantive ground for relief, 
and that, if the fraud supposed were effected 
by private arrangement, the mortgagee would 
have a clear remedy against all who were 
parties to it in the Civil Court. 

In the more improbable case of such a 
fraud being effected by means of butwara 
proceedings, his remedy might be more 
difficult by reason of the finality of the 
partition, and the incapacity of the Civil 
Court to entertain a suit to disturb i. But 
without entering into these nice questions, 
which do not directly atise on this appeal, 
their Lordships deem it sufficient to observe 
that the finality of such a partition caunot 
be greater than that of the purchase of an 
estate at a sale for arrears of the public 
revenue; and that even in this latter case, 
Courts of justice have found the means of 
relieving the person injuriously affected by 
fraud. (See the case of Nawab Sidhee 
Nuzor Ali Khan v. Rajah Ojoodhyarain 
Khan, 10 Moore’s I. A. 540.)* In such 


“eases, however, the alleged fraud is the 


foundation of the suit, and it is difficult to 
see upon what principle, in the absence of 
that or some equivalent cause of action, the 
mortgagee, who could not have sued the 
qo-sharers for a partition, could have any 
remedy against them or their separated 
shares, which, under -the butwara, had 
become distinct estates. And if he does not 
claim to have such a remedy, but is content 
to claim, asg the subject of his security, that 
which his mortgagor has received in substi- 
tution of the original pledge, it is still 
more difficult to see what right the mortgagor - 
cao have to resist such a claim, or to say, I, 
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being in possession of the new estate, insist | rights than he possessed at the date of the 
on your being limited to the old. purchase. In respect of such purchases, the 

In the present case there is not a suggestion | question whether they were made with 
of fraud, nor is there any ground to suppose | notice of the appellunt’s title is not very 
that the partition was other than fair aud | material; but if ıt were, there is no doubt 
equal. The mortgagee is content to accept| that they were made with such notice. 
what has been allotted in substitution of the| Not ouly was the mortgage deed :egisiered, 
undivided interest as the fair equivalent of| but all the respondents, except the Mohunt, 
it. ‘Their Lordships are of opinion, not only | whose title had not then accrued, seem to 
that he has a right to do so, but that this, in | have been sei ved with nofice of the foreclosure 
the circumstances of the case, was his sole | proceedings, aud might have claimed the 
tight, and that he could not successfully | right to redeem. They had also notice of 
have sought to charge any other parcel of| the partition, To say that they were 
the estate in the hands of any of the former | deceived by the description of the mortgaged 
co-sharers. There is, therefore, no question | premises, is to affirm, not that they had no! 
here of election, or of the time when the| notice of the appellant’s superior title, but 
election was made. that they mistook us legal effect. 

A distinction has, however, been taken Their Lordships are therefore of opinion 
between the parcels in the possession of the | that the decree of the Principal Sudder 
respondents Ramoodeen Chowdry and Ramn- | Ameen was right as against all the respond- 
noograh Sahoy, and those in the possession | ents; und they will humbly advise Her 
of the Mohunt and of the respondents| Majesty to reverse all the four decrees 
Mahomed Ahsun and Kashee Pershad Singh, | unde: appeal; and, in lieu thereof, to make 
on the ground that the latter are portious of | a decree dismissing all the four appeals, 
the Mouzah Tajpore Ruttumpore, which was | snd affirming the decree of the Principal 
expressly excluded from the security. It is | Sudder Ameen with the costs of the proceed- 
certainly possible to conceive cases in which, | inga in the High Court. The appellant 
the security not covering the undivided | must also have the costs of these appeals. 
share in the whole estate, it might be 7 
difficult to determine which of the lands 
allotted in substitution of that share repre- 
sented the mortgage premises. No such 
difficulty, however, exists in the present 
case, inasmuch as the whole of Tajpore 
Ruttumpore was allotted to Gopal Narain 
Singh on the partition. He was already 
entitled to an eighth undivided share in this 
mouzah, which, being excluded from the 
mortgage, is not cluimed by the appellant. 
But it followa from this that whatever 
portion of this mouzah was allotted to him 
in excess of those 8 annas must have 
been so allotted in substitution of his interest 
in the Mouzahs Gunniporebija nnd Pem- 
burinda, and, therefore, became gubject to 
the mortgage. Their Lordships, therefore, 
are of opinion that, if all the parcels in 
dispute were still in the possession of Gopal 
Narain Singh, he would have no defence to 
the appellant’s claim in respect of any of. 
them. 

The only remaining question is, whether 
the respondents other than the 1epresent- 
atives of the mortgagor are in a better 
position than he would have been. They 
were all mere purchasers at execution sales 
of his right, title, aud intérest (the Mohunt 
purchasing at a date subsequent to the final 
foreclosure), and could acquire no highe: 









































The 5th February 1874. 


Present: 
Mhe Howble F. B. Kemp aud F. A. Glover, 
Judges. 


Possessory Sut— Ejectment— Determination of 
Tenancy. 


Cnse No, 122 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dinagepore, 
* dated the 26th February 1872. 


Amar Chand Lahata (Plaiatiff) Appellant, 
versus 


poe Hurendro Narain Singh and others 
(Defendants) Respondents, 


Mr. L. P. Pugh'nnd Bahoos Rash'‘Beharee 
Ghose and Goor00 Doss Banerjee for 
Appellant. 


The Advocate-General and Baboos Gopal 
Loll ‘Mitter, Mohinee Mohun Roy, wud 
Romesh Chunder Mitter for Respondents, 


In aguit by a putneedar For a declaration of his rights, 
and to obtain khas pqssession with costs and interest, on 
the allegation (which was found tò be falre) that he had 

34 


Ey prays to have his title declaied. 
the plaintiff is that of a putneedar, and as 
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been in khas possession, and had been forcibly dispos- 
sessed by. the defendants, where it was found that the 
zemindar, through whom plaintiff's title was derived, as 
well as his ijaradar, had received rents from the defend- 
ants as jotedars: 

Herv that plaintiff had no right to treat defendants 
as hp toy and sue for direct possession ; and was not 
entitled to determine their tenancy without proceeding 
to do go in a legal manner, and that as plaintiff had made 
a false allegation ignoring the tenancy of the defendants, 
lis suit was prdéperly dismutsed. 


Kemp, J—Tue‘plaintiff in this case, a 
mohajun‘ of the town of Moorshedabnd, 
claims to recover direct possession of a very 
large area of lund 8,250 besegahs, and he also 
The title of 


such it is not disputed by the defendants, 
The putnee under which the plaintiff claims 
was created in the year 1274 B.S. The 
plaintiff obtained that pntnee on payment 
of a bonus of Rs. 16,001, the sudder 
jumma payable being Rs. 6,756-11, and the 
total jumma receivable from the putneedar 
being Rs. 7,656-11. The plaintiff states 
that, after receiving the putnee from the 
zemindar, and on the expiry of the ijarah 
lease which had been granted by the zemin- 
dar prior to the putnee, and which lense 
expired in Bysack 1276, he wag in khas or 
direct possession of the whole of the lands 
included in the present suit; that under 
cover of a proceeding under Section 318 of 
Act XXV of 1861, the defendants forcibly 
ejected the plaintiff, setting up a fabricated 
title to the said lands. The prayer of the 
suit was for a declaration of the plaintifi’s 
rights, and to obtain khas possession from the 
defendants with costs and interest. The 
land claimed is described in a schedule 
appended to the plaint as comprised in 
eleven lots within specified boundaries, and 
there is a postscript to the plaint which 
gives the cause of action, which is stated to 
be the obstruction by the defendants of the 
kbas or direct possession of the plaintiff 
from the 4th of October 1869, the date of 
the Joint Magistrate’s decision under Sec- 
tion 818 of the former Criminal Procedure 
Code. 

The written statement of the defendant? 
is to be found at page 4 of the printed book, 
We may here observe that the defendants 
who appear in this case are Mr. Maseyk and 
Kooer Hurendro Narain Singh Bahadoor. 
Mr. Gray was originally made one of the 
defendants, but he does not defend the suit, 
avd we are informed that he bas parted with 
his interest to the defendant Maseyk, who 
has died since the institution of the suit, and 
is now represented by hi8 widow. Kooer 


-er 


Hurendro Narain Singh Bahadoor, the other 
defendant, is snid to derive his right by 
purchase from the defendant Maseyk, but be 
that as it may, it is clear that the plaintiff 
hag arrayed the three defendants Gray, 
Maseyk, and Hurendio Narain Singh Baha- 
door as the maliks of the Goamnitee concern. 

The written statement of the defendants 
is, as observed by the Judge, somewhat 
prolix. After taking the usual objections 
which are generally taken in the Mofussil 
Courts as to the boundaries not being 
coriectly described, the plaint being vaguely 
drawn, and as to certain necessary parties not 
having been arrayed as defendants in the 
suit, the objections on the merits will be 
found at page 6 of the printed book. 

We may observe before proceeding to the 
merits of the case that the objections in bar 
of the suit were overruled by the Subordi- 
nate Judge, ond we think properly over- 
roled. There is no cross-appeal on that 
point. On the merits the defendants enter 
into great detail. They state at page 6 
of the printed book, para. 2, how the lands 
in dispute have been held by them ns jote 
jummas, and they urge that the plaintiff is 
not entitled to eject them. The Subordinate 
Judge laid down several issues, to be found 
at page 9 of the printed book. Now, under 
Section 139 of the Code of Procedure, the 
Court is not bound to lay down the issues 
according to the plaiut or written statement, 
bat the Court is ot liberty to frame the 
issues from the oral examination of the 
parties or their pleaders, It does not appenr 
that in this case the parties or their pleadeis 
were examined, and the issues which were 
laid down by the Court were accepted by 
both patties. We have taken the trouble to 
ascertain that by referring to the record, and 
we find that the pleadera of both parties did 
sign the paper of issues as accepting those 
issues. The issues nre, first, whether the 
suit was baried. That was disposed of in 
favor of the plaintiff. ‘Then, whether 
certain jotedars ougbt to have been made 
parties, and whether in their absence the 
suit could proceed. That was also disposed 
of in favor of the plaintiff. Then followed 
the issues on the merits ; what right have 
the defendants im the disputed lands, and 
is the plaintiff entitled to khas possession 
thereof ; and whether the defendants have 
dispossessed the plaintiff from 8,250 beegahs 
of land by the award of the Magistrate in 
the case under Seetion 818 of the Code of 
Criminal Procedure, which was for 5,496 
ebeegahs, or not. 
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The Subordinate Judge has dismissed the 
plnintif’s case. He has found that, as the 
plaintiff comes into Court on the special alle- 
gation that the defendants are trespassers, 
and as he has made no mention of the 
defendants having any right whatever to the 
disputed land, and as he has failed to make 
out a case of trespass or wrongful disposses- 
sion, the plaintiff cannot be allowed to 
succeed on such a suit as this to have the 
right of occupnncy of the defendants tried. 
The lands in dispute are situated in Turuf 
Shampore Paharpore. These lands aud 
other lands were resumed by Government 
in 1234 B.S. as towfeer lands, that is to 
say, lands in the possession of the zemindar, 
but which formed no part of their estate at 
the time they entered into engagements with 
the Government for the decennial settlement. 
‘These lands belonged to Government, and 
under the rules in force they were open to 
settlement at full rates with the parties 
entitled to enter into engagements with the 
Government. It appears that, owing to the 
unwillingness of the zemindar to enter into 
engagements with the Government in respect 
of these lands, the zemindar having in the 
first instance wished to take them at one- 
half of the gross jamma, that is to say, at 
the rate usually allowed to lakherajdais, aud 
the Government having refused to necede to 
that proposition, the lands in dispute includ- 
ing other lauds belonging to this mehal of 
Shampore Pauharpore were leased out in 
farm by the Government. 

It is clear that in 1264 a detailed men- 
surement was made by Government ‘The 
detailed chittas of that measurement have 
been filed, and a translation of them will be 
found commencing at page 70 of the printed 
book. These chittas show that the lands 
were measured as in the occupation of jote- 
dars, and amongst these jotedars the principal 
jotedars are Mr. J. J. Gray, Mr. H. Cham- 
bers, Poresh Nath Singh, Pran Nath 
Mundul, Gunga Gobiud Shah, Jomeut 
Biswas, Enayet Mundul, and Bishonath 
Shah. A khutean of these chittas will be 
found commencing at page 120, and that 
khutean shows that the principal jotedars of 
the estate were the eight men whose names 
we have already given. It is true that the 
chittas show a large number of dags 
amounting to six hundred and odd dags, but 
it is clear from the khutean that these sub- 
dags were in the occupation of the eight men 
named as jotedars. E 

Subsequent to this measurement which 
took place some eighteen years ago, in 1264 






a permanent settlement was made with the 
zemindar (see settlement proceeding at page 
34 of the printed book fiom which we 
quote) “at the prayor of Chunder Narain 
“Roy, father and guardian of the minor 
“ Jogendro Narain Roy, a permanent settle- 
“ment is effected with him from the lst of 
“ May 1859, corresponding with the begin- 
“ning of Bysack -1266 B.S., and an amul- 
“namah is granted to him pending the 
“ confirmation of the Commissioner.” 

When the permanent settlement was made 
with the zemindar by the Collector, the terms 
upon which that permanent settlement was 
made ure embodied in a kubooleut executed 
by the aforesaid zemindar, to be found at 
page 135 of the printed book. Now the 
terms upon which the zemindar settled with 
the Government were that he was “not to 
dispossess the jotedars, and that he was not 
to resume the jote lands.” Upon these 
terms the permanent settlement having been 
concladed with him, the zemindar took posses- 
sion and leased the mehal in ijarah, which 
lease expired as already stated in 1276. We 
find it proved to our satisfaction that the 
zemindar received the rents from the defend- 
ants as jotedais; we further find it proved 
that the ijaradar of the zemindar also 
received rent from the jotedars, nnd we have 
also the fact that this suit is brought by the 
plaintiff on the false allegation that he was 
in khas possession of the whole of these 
lands, and that he was forcibly dispossessed 
by the defendants. 

If this had been a case in which tho 
zemindar had come in and claimed that 
which every zemindar has tha prima facie 
right to claim, namely, to collect direct from 
the tenants the rent of every beeguh in his 
zemindaree, and had said that the defendants 
had set up aright, such as a shikmee right 
or a mokurruree right or any other intermedi- 


ate right between him and the ryots, which 


they did not in reality possess, and had asked 
the Court to decide upon the right, shikmeo 
or otherwise, of the intermediate holder, then, 
laid down in the case of Rajah Perlada 
Sein,* which has been quoted in the course 
of the argument, the prima facie right of 
the zemindar would throw the onus upon the 
intermediate holder to show under what ntle 
he held; but in this case the plaintiff clearly 
came into Court altogether ignoring the 
tenancy of the defendants: he did not admit 
in any way that such tenancy existed, but 
stated broadly that he was in khas possession 
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and tbat he had been forcibly dispossessed 
by the defendants. 

We have been nsked in the present appeal 
to overlook the form of the suit as it was 
launched by the plaintiff in the first instance, 
and to decide upon the question which was 
said to be the main question at issne 
between thé parties, namely, whether tle 
plaintiff is entitled to eject the defendunts or 
not. Many cases have been quoted during 
the course of the argument, in which it has 
been held by this Court that a party suing 
in the form in which the present plaintiff 

« has sued is not entitled to have that question 
Rdecided, but that his suit ought to be dis- 
missed at once. In those suits, it is true 
that the existence of the relationship of 


e landlord and tenant was not disputed, but in 


the present case, although the plaintiff does 
dispute the tenancy, it is clear that his 
predecessor, the zemindar, through whom he 
derives title, did admit the tenancy of the 
defendants and did receive rent from them, 
and after him his ijaradar did receive rent 
from the defendants. Therefore, the party 
from whom the plaintiff derives his title 
having admitted the tenancy of the defend- 
ants, the plaintiff cannot, simply by reason of 
his having made a false allegation ignoring 
altogether the existence of this tenancy, 
derive any benefit from the decisions which 
his learned Counsel has quoted ; for if that 
were so, he would be deriving a benefit from 
his own false statement, a statement which 
has been found by the Covrt below to be 
false, and which has been practically aban- 
doned by the plaintiffs Counsel in the course 
of his argument, namely, that he was in 
khas possession and that he was foreibly 
ejected by the defendants. 

We proceed to decide whether the plaintiff 
in the present suit has proved his right to 
eject the defendants. We think that he has 
not done so. The defendants are clearly in 
occupation of these lands ns jotedars since 
1264, and it is probable that they held these 
lands long before 1264 ; but be that as it may, 
we find them recognized by the Government 
as jotedars in the year 1264, they have paid’ 
rent to, and have been recognized as jotedars 
by, the zemindar through whom the plaintiff 
derives his title, and they have further been 
acknowledged as jotedars, and rent has been 
received from them by the lessee of that 
zemindar. The zemindar through whom the 
plaintif derives title is bound by the terms 
of the permanent settlement effected with. 
him to respect the rights of these jotedars ; 
and his predecessor, the zemfindar, has also 
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by a likbun ratified these jotedaree rights. 
It is true that this “likhun” has not been 
proved, there being no subscribing witnesses 
to it, and no witnesses were culled to prove 
its execution, but it seems to us to have been 
admitted in the Court below without any 
objection on the part of the plaintiff; and 
even without the support which the cage of 
the defendants obtnins from this “ likhun,’’ 
there iə sufficient evidence on the record to 
show that the zemindar did recognize the 
defendants as jotedais of the mehal and did 
receive rent from them. „This being the 
oase, the plaintiff is not entitled to determine 
the tenancy of the defendants who hold as 
jotedars since 1264 without proceeding in a 
legal manner to determine that tenancy ; he 
has no right.to treat them, as he has done in 
this case, as trespassers and to sue for direct 
possession. 

We think, therefore, that the suit of the 
plaintif has been properly dismissed by the 
Court below, and we dismiss the appeal with 
all costs puyable by the appellant. 


The 5th February 1874. 


Present: x 
The Hon’ble J. B. Phenr and G. G. Morris, 
Judges. 
Agency—Limitation—Act VIII ( B.C.) of 1869 
8. 80. 


Case No. 706 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 31st December 1872, 
reversing a decision of the Officiating 
Additional Moonsiff of Begoosurat, 
dated the 3rd September” 1872. 


Ram Bhurosee Chowdhry (Defendant) 
Appellant, 


versus 


Hunooman Singh and others (Plaintiffs) 
Respondents. 


Baboo Boodh Sen Singh for Appellant. 
Baboo Nil Madhub Sen for Respondents. 


Thee is no limitation but that which is prescribed 
in Act VIII (B.0.) of 1869 s 80, to the bringing 
of a suit agast an agent with regard to zemindaree 
matters, (¢.g., tehsildar and collector of rents) for the 
recovery of money or the delivery of accounts and 


papers. š 
Phear, J.—IrT appears to us that the 
Subordinate Judge has not correcily dealt 
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with the question of limitation, and has in 
consequence been misled upon the merits of 
the case. In our opinion there is no 
limitation to the bringing of this suit 
excepting that which is prescribed by the 
30th Section of Act VIII (B.C., of 1869), 
which says that “suits for the recovery of 
“ money in the hands of an agent, or for the 
“ delivery ‘of accounts or papers by an agent, 
“may be brought at any time during the 
“agency or within one year after the 
“ determination of the agency of such 
 Apentreccces 


The agency here spoken of is agency with 
regard to zemindaree matters; aud the 
defendant is sued by the plaintiff as having 
been his tehsildar and collector of the 1ents 
of certain mouzahs. He is therefore an 
agent within the meauing of this Section. 
Provided the suit be brought within the year 
following upon the determiuation of the 
ageucy the plaintiff may recover from the 
agent ull money belonging to him, which he 
can show came into the hands of the agent 
in the matter of the agency. There is no 
further limitation of three years as tle Subor- 
dinate Judge seems to think that there is. 

We cannot gather from the judgment of 
the Subordinate Judge that he has found as 
a fact the exact duy upon which the agency 
of the defendant terminated. And as he 
was bound by the pleading of the defendant 
to determine that as a preliminary issue, this 
case must gd back even upon that ground 
alone. 


But as has been already said, the mistake 
whioh the Subordinate Judge has made with 
regard to the limitation, has led him to 
consider that the pluintiff could only seek to 
recover such moneys as he could show came 
to the hands of the defendant within the 
three years immediately preceding the date 
of the institution of the suit. 

In our judgment, however, if the finding 
of the Subordinate Judge with regard to the 
termination of the agency is such that the 
suit is not barred, the plaintiff is entitled to 
recover all the moneys which he cau show. 
came into the hands of the agent at any 
time. 

The Subordinate Judge must be careful to 
consider the evidence bearing upon this 
point, because the case of the defendant is 
that he was not tebsildar at any time, and 
therefore he makes no admission whatever as 
having received money» during the period 
with which he is charged by the plaintiff. 
The plaintiffs case, therefore, must be mage 


out entirely upon the strength of his own 
evidence. 

We therefore reverse the decision of the 
Lower Appellate Court and remand the case 
for re-trial, 

The costs of this Court will abide the 
event, 


The 6th February 1874. 
Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Ezecution-proceedings— Wassilat — Onus 
Probandi, 


Case No. 230 of 1873. 


Miscellaneous Appeal from an order passed 
| by the Officiating Judge of Purneah, 


£ 


dated the 19th April 1873, modifying a 
decision of the Additional Aloonsiff of 
that district, dated the 15th June 1872. 


Amjatt Ali and another (Judgmeut-debtors) 
Appellants, 


versus 


Azhur Ali and another (Decree-holdets) 
Respondents. 


Baboo Rajendro Nath Bose for Appellants. 


Baboo Grish Chunder Ghose for 
Respondents. 


Where a judgment-creditor admits having obtamed 
possession of a portion of the land without oppoution 
trom the judgment-—debtor, the onus lies on him to show 
that he was uuable, nevertheless, to obtain possession of 
the remainder. 

Phear, J—Tse Lower Appellate Court 
has animadverted somewhat forcibly upon 
the manner in which the case has been tried 
by the Moonsiff, and the consequent obscurity 
in which the state of facts between the parties 
was involved. We wish very much that the 
Judge could have in some degree lessened 
this obscurity ; for the case appears as diffi- 
cult to understand upon the judgment of the 
Lower Appellate Court as upon that of the 
Moonsiff. This much, however, is clear that 
inasmuch as the decree-holder applied for 
assessment of wassilnt after decree by way 
of execntion-proceedings, it was incumbent 
upon him as a first step to show how long he 
was kept out of possession by the judgment- 
debtor, for we need hardly say that the 
judgment-creditor is only entitled to recover 
_wassilat from the judgment-debtor for such 
time as he was depfived of possession of the 
land by the action or conduct of the judg- 
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ment-debtor. Now, in the present case, it 


appears that the decree for possession and* 


for assessment of wassilat was made in 1864, 
and the judgment-creditor succeeded in 
obtaining possession of a part at ‘least of the 
land almost immediately after the decree 
without having uny need of recourse to the 
process of tlte Court. The land cousists 
partly of neejabadee land, and partly of land 
occupied by ryote. The judgment-creditor 
obtained in 1864 possession certainly of the 
neejabadee land, by consent of, or without 
any opposition from, the judyment-debtor, 
gi the inference from this fact, if any, 

ould seem to be that he might have obtained 
possession of the remaining land, if he had 
go chosen, without opposition on the part of 
the judgment-debtor. There is no reason 
suggested why he was in a different situation 
in this respect as regarda the one portion of 
the land and as regards the other portion of 
the land. The judgment-creditor, therefore, 
was bound before he could succeed in obtain- 
ing wassilat for any period after 1272 to 
satisfy the Court that the judgment-debtor 
did in fact keep him out of possession of the 
land notwithstanding the decree in his favor 
after that time. 

The Judge seems to nave been of opinion 
that it lay upon the judgment-debtor to show 
distinctly that he had put the judgment- 
creditor in possession. We think that this 
is not so on the facts which have been found 
by the Judge; that the onus does in this 
case lie upon the judgment-creditor, after 
having admitted that he obtained possession 
of a portion of the land without opposition 
from the judgment-debtor, to show that he 
was unable, nevertheless, to obtain possession 
of the remainder. The Judge has not tried 
the case in this light ; and we think, therefore, 
that it must go back to him for that purpose. 

Accordingly, we reverse the order of the 
Judge and remand the case for re-trial. 

We will add that we have very lately in a 
somewhat similar case had occasion to remark 
that it is the duty of the Court in proceedings 
for the purpose of assessing waesilat during 
the pendency of the application for execu- 
tion to take care that these proceedings are 
carried on diligently and are not withont 
good cause protracted.* It is here entirely 
unexplained why the application for the 
assessment of wassilut, which was made so 
far back as the 8lst March 1865, has not 
been carried to a final conclusion before the 
year 1872. Of course if there was any 





* Ante, p. 218. ` 
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bona fide obstacle in the way of the judg- 
ment-creditor which he could not reasonably 
overcome; he ought to have full consideration 
given him. Otherwise he ought to be held 
by the Court, like any other suitor, bound to 
prosecute his suit for wassilat with due 
diligence and without delay. If he fails to 
do so, it 18 the duty of the Court to put an 
end to the proceedings once for all. 
The costs will abide the event. 


The 6th February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Service of Process—Act VIII of 1859 s. 55— 
Procedure. 


Cuse No. 309 of 1878. 


Miscellaneous Appeal from an order 
passed by the Officiating Additional 
Judge of Tirhoot, dated the 12th 


August 1873. 


Kbudeerun Lall (Judement-debtor) 
Appellant, 


versus 


Chutte:dharee Lall (Decree-holder) 
Respondent. 


Baboo Taruck Nath Paulvt for Appellant. 


Mr. R. T. Allan for Respondent. 


Under Act VIM of 1859 s. 55, there is no proper 
service unless the defendant 1s actually dwelling ım the 
house upon which the summons is fixed and cannot after 
diligent search be found. 

here a judgment-debtor applies to set aside an 
ex paris judgment on the ground that*there was no 
effectual service of the summons upon him, he should 
be called upon to give his evidence or to make out a 


prima facie case. 

Phear, J.—Wzs think that there has been 
no trial of the mutter of the judgment- 
debror’s application in this case. The 
Judge says:—‘Afier recording evidence 
“touching the service of the notice, I am 
“ satisfied that the matter was properly con- 
“ducted, and that the applicant’s non-ap- 
“pearance was entirely his own fault, and 
“that the delay gained thereby was pur- 
“ posely brought about to postpone the pay- 
“ment of a just debt. The service of the 
“summons being proved to my satisfaction, 
“I decline to set aside my judgment of the 
“above date.” 

But the depositiofis of only two witnesses 
are to be found upon the record, namely, 
Bunwaree Lall and Bullee Dhanook. And 
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certainly the testimony of these witnesses 
not only does not afford evidence of service, 
but goes a long way to show that there was 
not effectual service. : 

We need hardly remark that in all cases 
service of summons upon a defendant 
should, if possible, be personal. ‘There is a 
specific enactment in the Civil Procedure 
Code to that effect. Then Section 65 Act 
VIII of 1859 says that “when the 
“defendant cannot be found, and there is no 
“agent empowered to accept the service, nor 
“any other person on whom the service can 
“be made, the serving officer shall fix the 
“copy of the summons on the outer door of 
“the house in which the defendant is dwell- 
“ing ; and, if he is not dwelling in the place 
“mentioned in the summons, the serving 
“ officer shall return the summons.” 

Under that Section there is no proper 
service unless it be the fact that the defend- 
ant is actually dwelling in the house upon 
which the summons is fixed and cannot after 
diligent search be found ; in other words, is 
keeping out of the way to avoid service. 

Now Bunwaree Lall aud the other witness 
do not even pretend to say that they were 
present at the time when the notice was 
fixed on the dwelling-house of the defendant, 
They were not io a position to say whether 
any attempts were made to find him or not. 
Nor does either of them say that to his 
knowledge the defendant was dwelling in 
that house at that time and on that very day. 

The account of the defeudant is that he 
was not dwelling there at that time ; that he 
was elsewhere upon duty. Therefore the 
cardinal point to be determined in this cnse 
is, whether or not the defendant was actually 
dwelling in the house at the time when the 
summons was fixed upon it. 

There is another pomt to be determined,— 
whether or not, if he was dwelling there, he 
could be found by rensouable efforts made 
for that purpose. 

Neither of these witnesses speak to either 
the one or the other of these pomte. In 
fact they speak but second-hand altogether : 
they only say that subsequently to the notic 
being fixed they saw it hanging on the 
house. The peon who was charged with 
the duty cf effecting the service and the 
man who went with the peon to point out 
the house, and who therefore was possessed 
with the knowledge or ought to have been 
possessed with the requisite knowledge as to 
whether it was the house {in which the 
defendant was then dwelling, are neither of 
them examined. ° 


Further than this, there is enough in the 
evidence of one of the witnesses to suggest 
at any rate the probability that the defendant 
was elsewhere at the time. 

On the whole, this evidence, as we have 
already said, falls very far short indeed of 
proving service; it rather indicates that 
there was no proper service of summons. 

On the other hand, it was incumbent upon 
the judgment-debtor in an application of this 
kind to make out his own case. He has not 
been examined ; and if we thought that this 
omission was attributable to hia own fault, 
i.e., that he intentionally withheld himself, 
from being exdmined, we should be ubl 
even on this record, to decide this case 
finally. But it appears to us from the judg- 
ment of the Lower Court that the petitioner 
was not in fact called upon to give his evi- 
dence or to make out a primd facie case. 
The Court seems to have been satisfied with 
his petition, and upon that ground alone 
proceeded to inquire into the merits of the 
case of the other side. This we think is 
wrong. In truth there has been no proper 
trial of the matter brouglit before the Court 
upon the application of the judgment-debtor, 
and therefore the decision of the Judge 
must be reversed and the case remanded for 
rehearing. 

The costs will abide the event. 


The 6th February 1874. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Exzecution—Limtation—Special Appeal. 


Case No. 279 of 1873. 


Miscellaneous Appeal from an order passed 
by the Additional Subordinate Judge of 
Mymensingh, dated the 26th May 1873, 
affirming an order of the Sudder 
Moonsiff of that district, dated the 27th 
June 1872. 

Bhoobunessuree Debia (Judgment-debtor) 
Appellant, 


, versus 


Chunder Monee Debia and others (Decree- 


holders) Respondents. 
Baboo Protab Chunder Mojoomdar 
for Appellant. 
No one for Respondents. 


Certain sharers ig a Kecree of which execution wa: 
sought, were allowed to count the time of pendency o: 
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a special appeal 'made by their co-respondents, in which 
they did not appear but of which the grounds were 
common to all the respondents, 


Glover, J-—We think that the respondents 
are entitled to get their costs, The decree 
of the High Court is dated the 25th of May 
1869, and execution was sought by them of 
the original decree within three years from 
that’ date. It is snid that as these two 
respondents did not appear in the special 
appeal stage, they are not entitled to count 
the time during which the special appeal was 
pending before the High Court; but although 
they did not appear, no less than six of their 

-respondents did appear in special appeal 
nnd the grounds of appeal which they took 
were grounds common to all the respondents. 
We think, therefore, that these two respond- 
ents were entitled to count the time during 
which the appeal of their co-respondents was 
pending, and to recover their costs of the 
first nnd second Courts for which they now 
want to take out execution. The appeal 
will be dismissed, but without costs as no one 
appears for the respondents. 


The 6th February 1874. 





Present: 


The Hou’ble J. B. Phear and G. G. Morris, 
Judges. 


Execution— Bona fides. 
Case No. 237 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 28th 
April 1873, reversing an order of the 
Sudder Moonsiff of Chuprah, dated 
the 15th September. 1872. 


Hur Sahoy Singh and others (Decree-holders) 
Appellants, 


versus 


Gobind Sahoy and another (Judgment- 
debtors) Respondents. . 


Baboo Bama Churn Banerjee for 
Appellants. 


Moonshee Mahomed Yusoof for 
Respondents, À 


The filing of a petition for execution, if done bond fide 
with the intention of keeping a decree alive, which the 
judgment-cieditor had no opportumty of enforcing, 
would save the decree within the words of Act XIV 
of 1859 s. 20. 

An Appellate Court ought not to conclude against the 
bona fides of such applications ifgthey were not objected 
to in the first Court, and the judgmpnt-creditor had no 
opportunity of explaining them. s 


Phear, J—Wna think that the judgment of 
the Lower Appellate Court is bad on the face 
of it. The Judge says:—*“ The decree was 
“ passed on the 27th March 1867 ; execution 
“ was issued on the 9th September, and again 
“on the 81st December 1869, and again on 
“the 22nd September 1870, and ogain on 
“the 22nd March 1872, but no steps were 
“taken to keep the decree alive ; and it is 
“therefore barred by limitation.” 

Now it can only be barred, if at all, by the 
operation of Section 20 Act XIV of 1859, 
which says:—“ No process of execution shall 
issue from any Court not established by 
Royal Charter, to enforce any judgment, 
decree or order of such Court, unless some 
proceeding shall have been taken to enforee 
such judgment, decree or order, or to keep 
the same in force within three years 
next preceding the application for such 
execution.” 

If execution was issued as the Judge says 
it was, on the several occasions mentioned 
by him, then obviously proceedings to enforce 
the judgment were taken at intervals each 
less than three years; and there was no 
scope for the operation of this Section. 

We are told, however, that the Judge is 
wrong in saying that execution issued, 
because in fact on each of these occasions no 
other step was taken by the judgment-credi- 
tor, or indeed by the Court, than the filing of 
u petition for execution by the judgment- 
creditor, But even the filing of a petition 
for execution, if it was done bond fide with 
the intention of keeping a decree alive, which 
the judgment-creditor had no opportunity of 
enforcing, would save the decree within the 
words of Section 20. So that the judgment- 
creditor in this case ought not nt all events 
to be barred from his execution before he 
had an opportunity of showing whether or 
not his applications for execution were 
severally made bona fide with the desire and 
intention of obtaining execution of his 
decree if he could, or, if he could not, to keep 
it alive, It does not appear that the Lower 
Appellate Court directed iis attention at all 

o this point: it nevertheless was bound to 
do go, because it has been shown to us bhat 
one of the objections in the appeal to that 
Court was that the application for execution 
was barred by lapse of time. 

We are, therefore, of opinion that the 
order of the Lower Appellate Court must be 
reversed, and the case remanded to that Court 
for re-trial. $ 

We may add that the Judge ought not to 
come to any conclusion on these applications 


1874.] Civil 


THE WEEKLY REPORTER. 


Rulings. 245 





other than that they were bona fide if it 
appears that the objection was not made in 
the first Court, and the judgment-creditor 
therefore had not been afforded an oppor- 
tunity for explaining them. 

The costs will abide the event. 


The 9th February 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A Glover, 
Judge. 


Agent—Limitation—Act XIV of 1869 s. 9. 
Case No. 1872 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 30th July 1873, affirming a 
decision of the Subordinate Judge of 
that district, dated the 16th January 
1873. 


Hossein Buksh (Defendant) Appellant, 


versus 


Syud Tussuduck Hossein (Plaintiff ) 
Respondent. 


Baboo Sreenath Doss for Appellant. 
Baboo Mohinee Mohun Roy for Respondent. 


A suit against an agent to recover money received by 
him and concealed from the plaintiff falls within Act 
XIV of 1859 s. 9. i 


Couch, C.J.—Txx defendant was employed 
by the plaintiff as his ngent to receive the 
money, and thus bad such a fiduciary relation 
to the plaintiffas made it a fraud, after the 
defendant had received the money, to conceal 
it from the plaintiff. 

We think this is a case which comes within 
Section 9 Act XIV of 1859. It would be 
strange if a law of limitation allowed an 
agent to receive money for his principal, 
and by concealing it for three years, to 
become able to keep it for himself. The,con- 
struction we put upon the Section applies 
to this case, and we think that the Lower 
Courts were 1ight in the conclusion they 
have come to. 

The appeal must be dismissed with costae 


The 9th February 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice. 


Court Fees Act—Probate Duty. 


Case referred to the Honorable the Chief 
Justice by Mr. Robert Belchambers, 
Taxing Officer of the High Oourt, under 
Section 5 of the Court Fees Act, 1870. 


Iu the Goods of Julia Oram, deceased. 


There is no provision ia the Court Fees Act for tha 
levy of an ad valorem fes on personal property appointe' 
by will under general powers of appointment. 


Case.—It appears that under tbe will of 
General Stephen Davis Riley ( which was 
proved in this Court on the 5th of July 1867) 
Julia Oram, Intely deceased, had a life- 
interest in Rs. 10,000, with a general and 
absolute power of appointment over that 
sum. This power of appointment she has 
exercised by her will, of which the Adminis- 
trator-Gevern], as ex-officio executor; has 
now applied for probate. And, on the 
authority of Platt v. Routh, 6 M & W, 756 
(which was affirmed by the House of Lords 
—Drnake v. The Attorney-General, 10 Clarke 
aud Finelly, 237), it is claimed on behalf of 
the Administrator-General that no probate 
duty is payable on the Rs. 10,000. 

The case cited was a decision on 55 Geo. 
3, c. 184, s. 38, the words of which (“the 
estate and effects of the decensed for or in 
respect of which the probate or letters of 
administration is or are to be granted”) are 
similar to the words of the Court Fees Act, 
1870, Schedule 1 Clause 11,—(‘‘two per 
centum on the amount or value of the 
property in respect of which the probate or 
letters or certificate shall be granted.) In 
that case the power of appointment was 
treated as general aud absolute, and the 
property appointed was treated as belonging 
to the estute of the person by whom the 
power of avpoiotment was created, and not 
to the estate of the person making the 
appointment. 

There is no distinction between that case 
and the present one, except that ia that case 
probate duty had been paid on the propery 
appointed when probate was obtained of the 
will which creuted the power of appointment, 
whereas in the present case no probate duty 
has been paid on the Rs. 10,000; the will of 
General Riley, whidh created the power of 
appointment ovtr that sum, having beeu 
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proved when-only a fixed fee of Rs. 10 was 
payable under the Succession Act, and before 
any ad valorem fee wns required to be paid, 

It hns been held that the payment of the 
fee of Rs. 10 is not equivalent to the pay- 
ment of the ad valorem fue. In the Gouds 
of W. G. Chnimers ;*—6 Bengal Law Re- 
porta, App. 137. 

This, however, cannot affect the question 
to be determined, namely, whether the estute 
of Julia Oram is liable to the payment of 
the ad valorem fee on the Rs. 10,000. 

By 23 and 24 Vict., c. 15 ( passed since 
the decision in Drake v. The Attorney- 


QGeneral ) it is provided (Section 4) thnt 


probate duty shall be levied and paid on 
personal property appointed by will under 
general powers, and (Section 5) that the 
same eball be a charge or burden upon such 
property. , 

There is no similar provision in this 
country. 

Opinion of the Chief Justice. ` 

I think the ad valorem fee is not payable. 
Tf the words in the schedule were construed 
50 as to make it payable, the serious difficul- 





* The 11th Joly 1870, 
Present: 
The Hon’ble Sir Richard Couch Kt, Chief Justice. 
In the Goods of W. G. Chalmers. 


Case referred to the Hon’bls the Chief Justice, under 
ection b of the Court Fees Ad VII of 1870, by Mr. 
R. Belch re, Taring Officer of the Comt. 


Case —On the 25th of February 1869, the Adminis- 

trator-General obtained letters of administration of the 
roperty and credits of tbe above-named deceased, 

Timited until the paper writing purporting to be Ins 
Jast will and testament should be proved. 

A fixed duty of Rs. 10 prescribed by the Schedule to 
the Indian Succession Act, 1865, was paid in respect 
of such limited letters of inistration. 

The Admunistrator-General having now proved the 
will and obtained an order for general letters of admin- 
istration, with will annexed, in lieu of the former 
limited lettera of administration, which by the same 
order are directed to be cancelled, the question arises 
whether any and what fee is payable ın respect of the 
general letters of administration now obtain: 

It was submitted on behalf of the Administrator- 
General that, as the duty of Rs. 10 was the full duty 
payable by the liw then 10 force, the subsequent alter- 
ation of the law by Act VII of 1870, the Court Fees 
Act, should not be allowed to affect the amount of the 
daty; ın other words, that the payment of the full 
duty of Rs. 10 under the Snecession Act should be taken 
as equivalent to the payment of the full ad valorem duty 
prescribed by the Court Foes Act. l 

Opimon of the Chief Justice. 

The fee of two per cent. must Le paid on the amount 
of the pioperty in respect of which the letters of admin- 
istration are to be granted, irrespective of the Ra. 10, 
paid on the former letters of administration. The |l 

tion should state the amount of the property, and the 
‘axing Officer will compute’ the, fee on the amount 
atated. ` 


ties referred to by the Court of Exchequer 
in Platt v. Routh would nise. There is no 
provision in the Coa:t Feés Act to make the 
ad valorem fee a churge upon the Rs. 10,000. 


The 91h February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Mesne Profits—Damages. 
Case No. 8 of 1878. 


Special Appeal from a deciston passed by 
the Second Subordinate Judge of Bhau- 
gulpore, dated the 19th September 1872, 
affirming a decision of the Moonstff of 
that district, dated the 29th April 1872. 


Ghoogly Sahoo and another (Plaintiffs) 
Appellants, 


versus 


Chundee Pershad Misereor and another 
(Defendants) Respondents. 


Jr. R. E. Twidale for Appellants. 
Baboo Lukhee Churn Bose for Respondents. 


A party who has been active in wrongfully keeping 
another out of the possession and enjoyment of property, 
is liable for co ential damages, whether he derived 
any profit himself from the possession of the land or 
not. i 


Phear, J.—W e think that the Subordinate 
Judge has taken a wrong view in this case 
of the nature of the plainuff’s cause of 
action. He appears to have thought that 
wassilat or mesne profits could only be 
claimed by the plaintiff from the person who 
had been in the possession of the land and in 
the actual enjoyment of the rents and profits 
of the land. But it has often been explained 
by this Court in decisions which are reported 
thata suit for waasilat is essentially a suit 
for damages: damages no doubt of a peculiar 
kind, the measure of which is taken to be 
the profits which the plaintiff ‘would have 
derived from the possession of the Jand if he 
had not been wrongfully kept out of that 
possession by the person from whom he 
claims the damages. It is not necessary in 
order to eutitle him to a decree for damages 
for mesne profits against the defendant whom 
he sues, to show that the defendant himself 
had enjoyed the mesne profits instead of the 
plaintiff. It is enough to show that he was 
active in keeping the plaintiff out of the ` 
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possession and enjoyment of the property 
If he has done so, and done so wrongfully, he 
is bound to pay to the plaintiff consequential 
damages, whether he derived any profit 
himself from the possession of the land or 
not. 

Now, in the present case, it appears to be 
clear from the facis which the Subordinate 
Judge himself has found or referred to as 
facts in the cage that Chundee Pershad Misser 
took an active part conjointly with Parbutty 
in keeping the plaintiff out of possession of 
the land during the two years for which the 
mesne profits are sought. And this being 
eo, it seems clear that the decree of the 
Moonsiff, which made him responsible with 
Paibutty for mesne profits, was n right 
decree; and the decree of the Lower Appel- 
late Court reversing this was wrong. We, 
therefore, reverse the decision of the Lower 
Appellate Court and affirm that of the 
Moonsiff, with costs in this Court and in the 
Court below. 


The 9th February 1874, 


Present: 


The Hon'ble J. B. Phear and G. G. Morrie, 
Judges. 


Verbal Contract— Cause of Action—Limitation. 
Case No. 622 of 1873 
Special Appeal from a decision passed by 


the Officiating Subordinate Judge of 


Sarun, dated the 20th December 1872, 


reversing a decision of the Moonsiff of 


Sewan, dated the 14th June 1871. 
Ram Dehul Misser (Defendunt) Appellant, 
versus 


Tekudhur Misser and others (Plaintiffs) 
i Respondents. 


Mr. M. L. Sandel for Appellant. 


Mr. R. T. Allan for Respondents. 


Where plaintiff had voluntarily joined with defendant 
in mortgaging his share of joint property to a third 
party (AL) under an arrangement by which defendant 
undertook to pay him a certain sum at the expiration of 
the usufructuary lease which they jointly granted to M + 

Hecp that plaintiff's right to recover accrued at the 
expiration of the lease, and that he had three y ears from 
that date to bring his suit, because the contract was a 
verbal one. e 


Phear, J.—In this case we think that the 
Subordmate Judge has taken an erroneows 
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view of the nature of the cause of action. 
It seems to us that the plaintiff's right of 
suit, if he has any, does not arise out of any 
quasi contract, or out of any circumstances 


which would give rise to any equity in his 
favor as distinguished from legal right. 

The Moonsiff was of opinion that, accord- 
ing to the terms of the plaint, the matter in 


issue between the patties was one of contract 


only, And we think that this view is right. 
The plaintiff joined with the defendant in 
mortgaging his share of the property to Mr. 
Macleod. This act was a voluntary act on 
his part, dictated, no doubt, by consideration 
of expediency with which we have no con® 
cern. But it was not done by him under 
any external compulsion, such as happens in 
n case to which the rule with regurd to con- 
tribution applies. If one person, in order to 
save property to which he is entitled jointly 
with others, is obliged by nn external force 
to pny money in respect of the joint pro- 
perty, a portion of which ought at the time 
when he paid it to have been paid or borne 
by the other proprietor, then on facts of this 
kind it may often be that he has a right to 
recover from the co-proprietor a proportion- 
ate share of the money which he has dis- 
bursed. But nothing of the kind occurred 
here. The morigaging of the joint property 
was simply a matter of arrangement betweeu 
the plaintiff and the defendant themselves ; 
and the right to recover the money which is 
claimed in tLe present suit, if it exists at all, 
must depend upon what the terms of that 
arrangement were. The plaintiff says dis- 
tinctly that” there was an arrangement 
between him and the defendant in this 
respect; and he states expres-ly that the 
defendant undertook to pay him the sum 
which he now claims at the expiration of 
the usufructnary lease which they jointly 


‘granted to Mr. Macleod. 


If this be so, and this is the plaintiff’s own 
account of the transaction, by which he must 
stand or fall, then his right to recover tha 
money for which he sues accrued to him on 
the expiration of the lense, And he had 
from that time forward only three years 
within which to bring his suit, because ha 
states the contract was a verbal contract. 


It seems to us, therefore, very plain that 
this suit is barred by the operation of the 
Act of Limitation. Accordingly we reverse 
the decision of the Lower Appellate Court 
and affirm that of the Moonaiff. 

The defendant mast have his costs both in 
this Court and é& the Court below. 
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The 10th February 1874. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and tho Hon’ble F. A. Glover, 
Judge. 


Arbitration Award—Act VIII of 1859 ss. 325 
& 327. 


Case No. 1768 of 1878. 


« Special Appeal from a decision passed by 


the First Subordinate Judge of Hooghly, 
dated the 19th May 1873, affirming a 
decision of the Moonsiff of Amiah, dated 
the 16th September 1872. 


Sreenath Chatterjee (one of the Defendants) 
Appellant, 


versus 


Kylash Chunder Chatterjee (Plaintiff) 
Respondent. 


Baboo Romesh Chunder Bose for Appellant. 
Baboo Gopal Lali Mitter for Respondent. 


Section 827, Civil Procedure Code, incorporates the 
provision in s. 825 as to the finality of the judgment 
given according to the award, and puts the award filed 
under s. 827 in the same position as the award filed 
under s, 825. Where a Court files an arbitration award 
and es a decree that decree is final, 

. ho.—The word “date” in s. 827 does not mean 
the day written in the award, as when it was made ; but 
the time when it’ is handed over to the parties, so that 
they may be able to give eftect to it. 


Couch, C.J.—Ix this case, there having 
been a reference to arbitration onder the 
power given by Section 326 of Act VII of 
1859, an application was made to the Moon- 
siff under Section 327, which seems to haye 
been, as required by that Section, numbered 
and registered as a suit between the appli- 
cant as plaintiff and the other parties as 
defendants, and the Moonsiff gave judgment 
as in a suit, He said that the plaintiff 
brought the suit on the allegation of the 
appointment of arbitrators and the award 
being made, and asked to lave the award 
filed. He considered the objections which 
were taken before him to the final award, 
and decided that the objection that more 
than six months had elapsed from the date 
of the award before tle application was 
made to file it was not valid, %nd held that it 


was right that the six months should be 
calculated from the time when the plaintiff 
was furnished with the award, and when he 
was in a position to make an application to 
file it. 

Certainly, as regards the merits of the 
case, it would be proper to allow the plaintiff 
six months from the time when the arbitra- 
tors furnished him with the award, and he 
could take steps to have it enforced. It 
would not be right, when they refused to 
give the award for more than six months, 
that he should be precluded from enforcing 
it under Section 827. We should think, if 
it were necessary to decide that question, 
that the word “date” does not mean the day 
written in the award, as when it was made, 
but the time when it is given to the parties, 
when it becomes an award and is handed 
over to them, so that they may be able to 
give effect to it. But for the rensons which 
we shall give, we need not decide this point. 

The Moonsiff determined that the award 
should be filed, and made a decree in accord- 
ance with its terms. Jt is now said that the 
award is not final, and is therefore not valid. 
This objection does not appear to have been 
taken before the Moonsiff. It ought to have 
been taken before him, for if there is any 
ground for it the proper course would have 
been to remit it to the arbitrators that they 
might make a finnl award. Probably the 
objection was not taken because it suited the 
defendants to take the benefit of part of the 
award. Jt would not be equitable to allow 
them now to say that it is invalid because it 
does not decide all the matters in difference 
when they have taken the benefit of the part 
of it which is in their favor. 

The Moonsiff then baving filed the award 
and passed a decree, that decree is in our 
opinion, by the terms of Section 327, final. 
This has been held by five of the learned 
Judges of this Court, whilst I was absent, 
in a case which was referred to a Full 
Bench by myself and Mr. Justice Mitter, 
four of them being of opinion that an appel- 
lant might show that the paper filed was not 
an award ; but all agreeing that if it is an 
award the judgment in accordance with it is 
final.* 

It appears’ to us that it was the intention 
of the Legislature to give to an arbitration 
the effect which it is generally understood it 
ought to have, aud which is mostly the object 
of an arbitration,—to put an end to the 
dispute between the parties by the decision 
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of persons chosen by themselves. It would, 
in our opinion, be contrary to the object 
of arbitration to hold that the parties may 
impeach the decree which is founded upon 
the award by a regular appeal, and then by 
n special appeal to this Court, treating it in 
the same way as if there had been no agree- 
ment to refer to arbitration, and merely put- 
ting the award in the pluce of a decree of a 
Court of first instance. We regret that on 
a question of this kind, which is a very 
important one of practice and upon the 
construction of the Code of Civil Procedure, 
there should be any conflict between the 
High Courts in Indis. But the High Court 
of Bombay appears in the case in VIII 
Bombay High Court Reports, A. ©. J., 
page 17, to have come to an opposite decision 
to that of the Full Bench of this Court. 
Their decision preceded the decision of this 
Court by some months, but ıt is to be 
observed that they refer to only one of the 
previous decisions of this Court, namely, the 
case in XII Weekly Reporter, page 50, and 
do not séem to have known that there were 
other decistons to the contrary; for instance, 
the judgment of Mr. Justice Phear in XIII 
Weekly Reporter, 62, which was quoted to 
us for the appellant. 

We must also remark that we doubt, and 
we hope that Court will forgive us for 
saying so, the soundness of their reasoning. 
They say that an order to file an award is 
tantamount to a decree, and is therefore 
appealable, distinguishing the order to file 
the award from the refusal to file it, which 
they agree is not appealable as it is nota 
decree. Thus they treat the filing of the 
award as a decree, and therefore appealable, 
and do not appear to us to have taken any 
natice of the words in Section 325, which say 
expressly that the judgment which is given 
according to the award, namely, the decree, 
shall be final. Section 327 appears to incor- 
porate that, for it says that the award may 
be enforced ns an award under the provisions 
of this Chapter,—that is, of Section 325, and 
pute, as the learned Judges of this Court 
have thought, the award filed under Section 
827 iu the same position as the award filed 
under Section 825. The learned Judges of 
the Bombay High Court say that the one is 
a dectee just as much as the other, aud yet 
they say that one is not final and the other 
is. We are unable to see the furce of the 
reasoning upon which this decision was 
come to, aud we'agredé in the opinion in 
which the Judges of this Court were agreed. 

The appeal must be dismissed with costs» 
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The 10th February 1874, 
Present : 
The Hou’ble F. B. Kemp and C. Pontifex, 
Judges. 


Joint Hindoo Family—Suécession—Onus Pro- 
bandi— Managing Member— Adverse Possession. 


Case No. 248 of 1872. 


Regular Appeal fron a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 22nd June 1872. ji 


Nullit Chunde: Govbo (Defendant) Appellant 
versus 


Bugola Soonduree Dossee (Plaintiff) 
Respondent. 


Baboo Ashootosh Dhur for Appellant. 


Baboo Sreenath Doss for Respondent. 


In a suit by a Hindoo widow for a moiety of ancestral 
property, &c., where the defendant, who was her husband's 
uteime brother, urged that the deceased was disqualified 
Fom succeeding raeh as he was a leper, Aeld that 

e onus was upon the eudant to prove the all 

ualification. 4 iia 


` The fact of a managing member of a joint undivided 
Hindoo family paying the rents of the family property 
fo the superior holder is not meonaistent with hig uterme 
brother’s rights; nor does his giving dakhilahs for rent 
indicate possession adverse to his brother’s widow. 


Kemp, J.—Tue defendant Nullit Chunder 
Gooho is the appellant in this case. The 
suit was brought in formå pauperis by 
Bugola Soonduree Dossee, the widow of the 
late Ishan Chunder Gooho. She sues for a 
moiety of the immoveable property of the late 
Kashee Nath Snear, who is admittedly the 
maternal grandfather of Ishan Chunder 
Gocho, the husband of the plaintiff, and of 
the defendant Nullit Chunder Gooho. She 
also sues for her share of the moveable 
property and for mesne profits from the date 
of dispossession, whieh she alleges took place 
in 1274. Kashtee Nath Sirear, who died in 
Assar 1254, left a widow Doya Moyee, who 
died in Pous 1254, and a daughter, Nubo 
Doorga, who was married to Raj Chunder 
Gooho. Nubo Doorgs left two sons, Ishan 
Chunder, the husband of the plaintiff and 
Nullit Chunder, the defendant. Jt is admitted 
by both parties that Raj Chunder Gooho 
died in 1273. 

The defendant in his written statement 
stated that the plaintiff’s husband died in 
Bysack 1263, and not in Bysack 1269, as 
alleged by the pladtiff; that her suit was 
therefore buried by limitation, and that with 
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the view of curing this defect the plaintiff 
had falsely alleged that her husband died in 
1269; and that she lived in commensality 


swith the defendant, and wns in joint posses- 


sion of the disputed property until Magh 
1274 when ousted by the defendant. 

Then an objection is tuken in the 8rd 
paragiaph of the written statement as to the 
personal property. Here we may observe 


“that the Subordinate Judge hus dismissed 


the plaintiff’s suit with reference to the 
moverble property, and there is no cross- 
appeal on that poinf, Then it is said that 
han Chunder, the brother of the defendant 

ullit Chunder, was disqualifed inasmuch 
as he was a leper, nnd could not under the 
Hindoo law succeed to the property. Then 
it is said that the plaintiff became unchaste 
during the lifetime of Ishan Chunder ; that 
Ishan Chunder discarded her and did not 
associate with her up to the time of his 
death ; aod that this suit has beeen brought 
by the plaintiff in collusion with Kristo 
Mohun Shah, a naib of the house, agninst 
whom the defendant had brought a suit for 
Misappropriation of cash balauces and for 
accounts, 

The Subordinate Judge found on the 
evidence that Ishan Chunder died in Bysuck 
1269, and not in Byeack 1263, and that the 
suit of the plaintiff having been instituted 
in 1277 is well within time. With reference 
to the question as to whether Ishan Chunder 
was disqualified on account of his being 
a leper, the Subordinate Judge found that 
the evidence that he was a leper is not 
satisfactory, and he does not believe it. Then 
with 1ef-rence to the chastity of the plaintiff. 
the Subordinate Judge does not believe the 
evidence which has been adduced to prove 
that allegation by the defendant, With 
reference to the documents filed by the 
defendant, the Subordinate Judge observes 
that these dakhilas and other documsnts are 
not inconsistent with the fact that Nullit 
Chunder, after the death of Ishan Chunder, 
and even before his death, was the managing 
member of the family, Ishan Chunder being 
in delicate health; and there is nothing incon- 
sistent with the plaintiff’s rights in the fact 
of the rents having been paid to the superior 
holder by Nullit Chunder as the status of 
the family was tht of a joint undivided 
Hindoo family. With reference to the 
wassilat, which has been clnimed by the 
plaintiff from the date on which she was 
driven out of the house by her brother-in-law 
to date of suit, namely, trom Magh 1274 to 
Srabun 1277, the Subordinate Judge finds 


that there is conflicting evidence on this 


-qnestion, the witnesses for the plaintiff having 


stunted that the gross collections from the 
estate were much larger than what the 
witnesses for the defendant deposed to. On 
the whole, he has assumed that the gross 
income of the estate was no less than four or 
five hundred rupees, und he has given the 
plaintiff wassilnt from 1274 to the 28rd of 
Srabun 1277 at the rate of Rs. 400 per 
annum, and also costs with interest thereon 
at the rate of 6 per cent. per anuum; the 
mesne profits to bear interest at the same rate 
up to date of realization. 

Now, with respect to the alleged disquali- 
fication of Ishan Chunder, which is, of 
course, the most important point in the base, 
we find that it is admitted that Ishan Chander 
and Nullit Chunder Gooho were uterine 
brothers, and that according to the ordinary 
rules of inheritance under the Hindoo law, 
Ishan Chunder would be entitled to 8 annas 
and Nullit Chunder to 8 annas of the estate 
of Kashee Nath Sircar. Therefore the onus 
was clearly on the defendant to prove that 
Ishan Chunder was disqualified owing to his 
being a leper. The most important witnesses 
who have been examined by the defendant 
on commission, namely, the relatives of the 
parties, do not give avy evidence as to 
Ishan Chunder being a leper, nor does it 
appear that the defendant even ventured to 
put them any question on that point. We, 
therefore, on this part of the case entirely 
concur with the Subordinate Judge in holding 
that there is no satisfactory evidence that 
Ishan Chunder was disqualified. 

Then with reference to the plaintiff being 
unchaste, a good deal of evidence has been 
given on both sides on this point. The 
witnesses who have been examined by tke 
defendant, who are relatives of both parties, 
do not give any precise evidence on this 
point, and in some respects their evidence is 
contradictory of evidence which has been 
given by the other witnesses, such as the 
barber, the washerman, and other witnesses 
examined by the defendant. The relatives 
who have been examined in 1279, say that 
plaintiff left her husband’s house—some say 7, 
some 8, some 9, some 10, and some 11 years 
ago; they none of them say that she lett the 
house more than 11 years ago. Now it is 
very clear that if the statement of the defend- 
ant is correct that Ishan died in 1268, this 
Indy must have heen living in the family- 
house for some 6 years after, according to 
the defendant’s own case, she was unclinste, 
afd that she must have been unchaste, if the 
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plaintiff's case is correct that Ishan died in 
1269, in the lifetime of her husband. But 
if these witness-relatives, are to be believed 
aa to the year in which the plaintiff left her 
husband’s house, then the statement of the 
plaintiff that her husband died in 1269 would 
be entirely consistent with what the relative- 
witnesses have stated as to the year in which 
the plaintiff left her husband’s house. There 
is also, we may observe, with reference to 
the evidence given by the relatives, the fact 
that they seem to form their opinion as to the 
unchastity of the plaintiff, not from any per- 
sonal knowledge, for they say that her 
character was in their estimation bad, because 
she has left her husband’s house. Now the 
plaintiff has given a very good reason for 
having left her husband’s family house, and 
her statement is borne out by the witnesses 
whom she has examined. 


The defendant in support of his plea that 
his possession has been adverse as sgainst 
the plaintiff, as also against her husband 
Ishan Chunder before her, has filed certain 
dakhilas. None of these dakhilas date 
further back than the year 1265. After the 
death of Ishan Chunder, Nullit Chunder as 
the surviving male member of the family 
was managing the joint property for himeelf 
and the widow of Ishan Obunder. The 
dokhilas upon which great stress has been 
laid are no proof of the title being in Nullit 
Chunder alone; they only show that the 
zemindar was receiving the rent through 
the agency of Nullist Chander. Therefore, 
ugieeing as we do with the Subordinate 
Judge in holding that Ishan Chunder Gooho 
died in 1269, and this suit being brought 
in 1277, we do not find that it is barred by 
the Statute of Limitation, nor do we find 
that the possession of Nullit Clhunder was 
adverse to the widow. 


With reference to the wassilat, we think 
that it might well have been awarded up to 
the date on which the plaintiff shall regain 
possession of her moiety of the estate, but as 
she has not asked in this case for wassilaty 
beyond the date of suit we cannot award it. 
We think it clear from, the judgment of the 
Subordinate Judge that he intended to award 
wassilat for a moiety of Rs. 400, that sum 
being in his opinion the sum which the evi- 
dence shows was collected from the estate by 
Nullit Chander. 


We therefore confirm*the decision of tho 
Subordinate Judge with this exception that 
the wassilat will be calculated from Mogh 


1274 up to the date of the suit in Srabun 
1277 at the rate of Rs. 200 per anuum. 
The nppeal is dismissed with costs. 


ee: 


The 21st November 1873. 


Present : 
The Hon’ble Dwarkanath Mitter, Judge. 


Act VIII (B.C.) of 1869 s. 27—Act X of 1859 
8. 28 cl. 6. 





Case No. 1893 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 25th March 1873, 
affirming a decision of the Additional 
Sudder Moonsiff of that district, dated 
the 18th September 1872. 


Brojo Kishore Rukhit and another (two 
of the Defendants) Appellants, 


Versus 
Bashi Mundul (Plaintiff) Respondent. 
Baboo Kashee Kant Sen for Appellants. 
Moonshee Serajul Islam for Respondent. 
The provisions of Act VIII (B.C.) of 1869 s. 27 ° 
do not deprive the Civil Court of its jurisdiction to 
entertain suits instituted by tanants to recover possessivi 
of their tenures on proof of title, 


Mitter, J—TuHe main ground urged in 
this case is that the Lower Court ought to 


‘have dismissed the plaintiff’s suit under tho 


provisions of Section 27 Act VIII (B.C.) 
of 1869 which declare that all suits to 
« recover the occupancy of any land, form 
“or tenure from which a ryot, farmer or 
“tenant has been illegally ejected by tho 
“person entitled to receive rent for the same, 
“ shall be commenced within the period of 
“one year from the date of the accruing of 
“the cause of action, and not afterwards.”’ 
This objection seems to me to fall witbin 
the purview of the Full Bench decision 
reported in page 186 of Weekly Reporter, 
Volume VII. In that case it was held that 
suits brought under Clause 6 Section 23 
Act X of 1859 are suits of a mere possess- 
ory character, and that those provisions do 
not deprive the Civil Court of its jurisdic- 
tion to entertain suits instituted by tho 
tenants to recover possession of their tenures 
on proof of title. This was a suit in which 
the plaintiff asked the Court to restore him 
to possession of the Jand, from which he hud 
teen unjustly obsted by his landlord. on provi 
36 
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of his howladaree right. Itis true that the 
Full Bench decision refers to Clause 6 
Section 23 Act X of 1859, but the class of 
suits mentioned in Section 27 Aot VOI of 
1869, to which the pleader for the special 
appellant refers, appears to me to be exactly 
the same, the language of both the Sections, 
so far as the nature of those suits is con- 
cerned, being precisely the same. 

The other grounds relate to findings upon 
the evidence. The Judge has clearly found 
that the land in dispute was the plaintiffs 
howladaree land, and that the defendants had 

njustly dispossessed the plaintiff from that 
ee as alleged by him in his plaint. 

The appeal is dismissed with costs. 





The 19th December 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Putnee Talook—Informal Sale—Regulation VIII 
of 1819— Refund of Purchase-money. 


Cases Nos, 318 and 384 of 1873. 


Special Appeals from a decision passed by 
the Judge of Chittagong, dated the 10th 
July 1872, affirming a decision of the 
Moonsiff of Futtichcherry, dated the 
29th February 1872. 


Mobaruck Ali and others (Defendants) 
Appellants, 


VErsus 


Ameer Ali and another (Plaintiffs) 
Respondents, 


Baboos Grish Chunder Ghose and Rajendro 
Nath Bose for Appellants. 


Baboo Hem Chunder Banerjee for 
Respondents.’ 


Jides of the purchaser, 
Where such a sale was so set aside and the Lower 
Appellate Court refused to make an order for refund of 
the purchase-money, the High Court in special ap 
and with reference to s. 14 cl. 1 of the Regulation VIIL 
declared the purchaser entitled to a refund with interest. 


Glover, J—Tuts was a suit to set aside 
the sale of a putnee made under Regulation 
VII of 1819, on the ground that the sale 
was made without the notice required by the 
Regulation, and that as a patter of fact there 
Was no arrear of rent due at the time of such 


sale, the money having been paid in to the 
gemindar’s mookhtar before the sale took 
place. ` 

The defence was ‘that the notice had been 
duly published, and that no payment of the 
rent due had been made. The Moonsiff held 
that the alleged payment was not proved, but 
he considered that the notice was informal, 
and on that ground set aside the sale, The 
second Court upheld that decision, but also 
went further than the Moonsiff, holding that 
the payment of rent had been proved. 

Two special appeals bave been preferred ' 
to this Court, one by the purchaser, and the 
other by the zemindar who brought the 
putnee to sale. ; 

On the part of the purchaser it is contended 
that being a bond fide purchaser for 
money, he cannot be affected by any mis- 
conduct on the part of the zemindar. The 
bona fides of the purchaser we think very 
doubtful. It is tolerably clear that the 
purchaser and the zemindar are the same 
person, but however that may be, it is 
evident that before a putnee can be put up 
for sale under Regulation VILI of 1819, there 
must be an arrear of rent due, and it has 
been found on the evidence by the Judge 
that there was no such arrear due by the 
putneedar ; but even were it otherwise, and 
had the Judge agreed with the Moonsiff so 
far as to hold that the payment was not 
proved, there would still have been the other 
objection to get over, namely, that no notice 
had been served ; for if no notice was served, 
the sale was informal, and if informal, it could 
undoubtedly be set aside, the bona fides of the 
purchaser notwithstanding. Both Courts 
have found that the notice was not served, and 
that the sale therefore was a bad sale. This is 
a finding of fact on the evidence with which 
we cannot interfere. 

Then the zemindar contends that even 
supposing that the putneedar did pay the 
arrear due before the date of the sale, that 
payment was made to a mookhtar who had 
no authority to receive the money. It is 
sufficient to say that the Judge has found as a 
Yact on the evidence that the mookhtar had 
authority to receive the money, and this 
disposes of the second special appeal. 

There is one point, however, on which the 
Judge’s decision ought to be supplemented. 
He has refused to make any order regarding 
the refund of the purchase-money, and has 
done so on the ground that the purchaser 
should have applied ‘for such refund to the 
Moonsiff by a petition for review of judg- 
ment. That remedy is now shut out, as no 
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review cau be entertained after a special 
appeal has been preferred, and therefore, if 
we decline to interfere, the purchaser will 
be obliged to bring a regular suit. Under 
Section 14 Regolation VIL of 1819 Clause 
1, it is provided that in cases like the present, 
the Court making a decree setting aside the 
sale shall be empowered to indemnify the 
purchaser against all loss at the charge of the 
zemindar or person at whose suit the sale 
may have been made ; and we think that the 
purchaser, special appellant in appeal No. 318, 
is éntitled to receive back from the zemindar, 
who brought the putnee improperly to sale, 
the amount of the purchase-money with 
interest at 6 por cent, per annum from the 
‘date of the sale up to date of re-payment. 
In other respects these appeals will be 
‘dismissed with costs. 


The 22nd December 1873. 


Present: 


‘The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Court of Wards —IMimor—Admission—Share- 
holder—Separation of Shares. 


Case No. 107 of 1873. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, duted the 30th 
September 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the 28th December 1871. 


Ram Runjun Chuckerbatty (Plaintiff) 
Appellant, 


versus 


Banee Madhub Mookerjee and others 
(Defendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboos Mohendro Lall Mitter and Umbika 
Churn Banerjee for Respondents. 


‘ Where the Court of Wards, in order to sayd a minor’ 
estate from sale, pays on his behalf not only his o 
share of the revenue due to Government, but also all that 
ia not paid by the other shareholders, such payment does 
not constitute an admission on the part of the Court of 
Wards of the minor’s liability for the excess revenue sgo 
pai 

Where a shareholder applies to have his interest 
separately recorded in the books of the Collectorate, the 
Collector has no authority to vary the share specified in 
the application, 


Markby, J.—Tux first point to be decided 
in this case is what was the arrangement 
between the parties, that is, between ehe 


Mookerjees on the one hand, and the Chat- 
terjees on the other, under which the Mook- 
erjees gave up their claim to a seven nunas 
share in the profits of lot Bhubunumpore, 
accepting in lieu thereof something which 
they considered as an equivalent. 

The document which contains that arrange- 
ment is a decree of the Civil Court of 
the year 1857. I take that document as ret 
out in the judgment of the Moonsiff, and it 
recites that the Mookerjees had been receiv- 
ing profits according to their share from the 
Chatterjees ; that an objection had beeu , 
raised to their doing so, and hence a sui 
was instituted, whereupon it was settled thft 
the Mookerjees should from generation to 
generation get from the Chatterjees Rs. 500 
per annum out of the profits by certain 
instalments. The Mookerjees were to have 
no farther connection with the estate, and in 
case the money was not paid it was to be 
recovered by execution of the decree. If 
the estate was sold by the Government for 
arreors of revenue, the Mookerjees were to 
get the surplus sale proceeds in proportion to 
Ra. 500 ; if it were sold privately, or for the 
debts of the Chatterjees, then Kismut Ram- 
pore and Mouzah Rampore, a portion of the 
estate, was immediately to become the sepa- 
rate property of the Mookerjees, who were to 
take possession thereof by executing the 
decree, and were to hold and enjoy the ramo 
in zemindaree right’ from generation to 
generation. 

The events which have happened are that 
successive portions of the property have 
been sold by the Chatterjees, whether for 
their debts or voluntarily I am not quite 
sure, but not for Government revenue. The 
first sale was of eight annas of the estate, 
exclusive of Rampore, in July 1861, to the 
Chuckerbuttys, whereupon the Mooke:jecs, ag 


-| they were entitled to do, took possession of 


Rampore and have remained in possessiou 
ever since. The representative of the 
Chuckerbuttys from the end of the year 
1861 to 1870 was a minor, and the property 
was managed on his behalf by the Court of 
Wards. The minor is now of age, and is the 
plaintiff in this suit ond respondent in this 
appeal. 

Now, if the only question were who under 
these circumstances was to pay the revenue 
of Rampore, I cavunot say that I should feel 
any doubt whatever. Had the Mookerjees 
recovered the seven annas which they claimed. 
they would have been liable for their shure 
of Governmenf révenue. When they gave 
up all interest in the estate for an aunual 
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payment of Rs. 500, they would, of course, 
be freed from all liability ; but when their 
ownership re-vested in a specific portion 
of the property, Kismut Rampore and 
Mouzah Rampore, that ownership would, 
unless the contrary were expressed, be 
subject to all the ordinary incidents of 
ownership, one of which is the liability to 
pay the Government revenue, There ir 
not a word in this agreement, as fur as I 
can see, to indicate that there was in this 
case to be any exception to the ordinary 
rule, which is that the owner shall pay the 
Government revenue. 

e The Moonsiff says that the solehnamah 
cannot be considered to stipulate that Brah- 
manund and the others (the Mookerjees) 
should enjoy the said Kismat Rampore and 
Mouzah Rampore by payment of Govern- 
ment revenue thereof, when they took so 
small n portion of the estate as these villages, 
relinquishing their seven annas share of so 
valuable a property. But it must be remem- 
bered that the title of the Mookerjees to the 
seven annas share was disputed, and they sur- 
rendered all claim to it for Rs. 500 per 
annum. That, therefore, must be taken as 
the value of their claim, and there is no 
evidence to show that Rampore will produce 
less than Rs. 600 after payment of Govern- 
ment revenue by the respondent. 

The District Judge thinks that because 
the Rs. 500 paid to the Mookerjees for their 
share of the profits was free from Govern- 
ment revenue, that therefore they must have 
been intended to hold Rampore free from 
revenue also ; but I do not see the force of 
this. A share of profits would of course be 
free of any further charge, but a share in 
the land would, I should say, presumably 
not be s0. 

The only part of the case which is calculated 
to raise any serious doubt is the conduct of 
the parties with reference to the agreement. 
Now the facts which have been laid before us 
appear to be these: the eight annas share in 
the property minus Rampore was sold by the 
Chatterjees to the Chuckerbuttys in July 
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and 635; the whole revenue being Rs. 
1,068-7-7. Then for two years more about 
half the revenue was paid on behalf of the 
appellant, and at the end of that time he 
came of age and got himself recorded sepa- 
rately for his interest in the property, his share 
of the revenue being fixed at Rs. 468-9 
according to his deed of sale. 

I can see nothing in this which constitutes 
an admission on the part of the Court of 
Wards that the appellant is liable, aa 
the respondents now contend, to pay half 
the whole revenue. The Collector was 
obliged to pay on behalf of his ward all 
that had not been paid by the other share- 
holders, in order to save the estate from sale, 
ond-it is to recover this very excess that the 
present suit is brought. 

As between the appellant and the respond- 


-ents, therefore, I cannot feel any doubt that 


we ought to hold that the appellant is liable 
only for Rs. 468-9 of the revenue. 

We cannot in this suit ascertain finally the 
liabilities of the parties, because the Chatter- 
jees, who sold this property, are not parties to 
this suit. 

But even supposing the troth to be, as 
contended by the Mookerjees, that as between 
themselves, the Chuatterjees, they have been 
treated as exempt from liability to the pay- 
ment of any share of the revenue, still this 
will not affect the rights of the appellant to 
recover from the Mookerjees their share of 
the revenue for which the whole of Rampore 
is liable to Government, and would so remain 
until exempted by the proper authority. 

The interests of the Mookerjees in Ram- 
pore would have been wholly destroyed by a 
sole for arrears of revenue, and that interest 
has been preserved by the appellant 
having paid more than his share of the 
revenue. There muat, therefore, be a decree 
in favor of the appellant against nll the 
respondents for the amount of revenue paid 
by the appellant on their account, and for 
which they are primarily liable, it being left 
to the Mookerjees to recover back any por- 
tion ofthe money which they will have to 


1861, with an express stipulation that the|*pay under this decree, from any person 


Chuckerbuttys’ share of the Government 
revenue was Rs. 469-9. This was, no 
doubt, upon the principle that Rampore was 
to pay its own share of the revenue. The 
Court of Wards took possession on behalf of 
the appellant in December 1861, and during 
the three following years the appellants’ 
share of the revenue was paid at this rate. 
In the three followings years 1865-66-67 
much more was paid, ris, Rs. 821, 885, 


against whom they can establish their claim. 

Upon this basis the decree will be drawn 
up. If any difficulty is found either party 
may apply again to this Court for further 
directions. 

Birch, J.—It would seem that the Collector, 
when he opened a separate account with 
Ram Runjun for aneeight annas share of the 
estate, contravened the provisions of Section 
1@ Act XI of 1859. Ram Runjun in his 
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application specified his share in the estate 
as 7-0-1-1 kranti. If the Collector admitted 
the application, it was not for him to 
vary the share specified therein. If any 
objection were made to the correctness of 
the specification of share, the Civil Court 
alone could decide what the share of the 
applicant was, as provided by Section 12. 
Had the matter been properly brought before 
the Collector, he would either have registered 
Ram Ronjan’s share as represented by him, 
or referred the parties to the Civil Court, 
suspending proceedings till the question as 
to the share was jadicially determined. The 
law does not authorize him to register ag an 
eight annas share a share specified in the 
application as 7-0-1-1 kranti share. 


The 27th January 1874, 


Present: 


The Hon’ble Louis S. Jackson and W. 
Ainslie, Judges. 


Mortgage—Foreclosure— Contribution. 
Case No. 1726 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of 24-Pergunnahs, 
dated the 21st May 1873, affirming a 
decision of the second Subordinate 
Judge of that district, dated the 23rd 
September 1872. 


Gunga Gobind Mundul and others (Plaintiffs) 
Appellants, 


versus 


Ashootosh Dhur and another (Defendants) 
f Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Bhowanee Churn Dutt for Appellants. 


Baboos Romesh Chunder Mitter and Kumla 
Kant Sen for Respondents. 


The interests of a Hindoo widow (R. D.) in certain 
estates having been mortgaged, the mortgagees in due 
course foreclosed the m o and obtained a decree 
for possession. Intermediately R. D. committed default 
in the payment of the Government revenue, and her 
share was paid in by her co-sharers who brought a suit 
aginst R. D. to recover the amount and obtained 
a decree. This decree proving infructuous, they brought 
the present suit agamst the mortgagees : 

HerLD that plaintiffs were enti to recover against 
the defendants who had completed their legal title to 
R D's. share, and were entitled, had they chosen, to make 
the payment which she omitted to make. 

Hrevp that a sut for contribition is not founded upon 
impled promise or request; but that the obligation to 
pay rests on a different ground, vis., that in a@qualt sure 
the law requires equality. e 


Jackson, J-—Tue question which arises in 
this special appeal is a simple question or 
law. ‘The plaintiffs me 14 annas co-sharers 
in certain éstates of which the other 2 
annas were formerly in the hands of one 
Rumonee Dossee, who was a Hindoo widow. 
Her interests had been mortgaged to the 
present defendants under a deed of condi- 
tional sale. The preliminaries of foreclosuio 
having been observed and the year of graco 
having expired, the conditional ssle became 
perfected on the 30th March 1870. The 
mortgagees some time afterwards in 1871 
obtained a decree for possession. 
diately Rumonee Dossee committed default 
in the payment of the Government revenuc, 
and her share was paid in by the plaintiffs. 
They afterwards brought a suit to recover 
that amount against Rumonee Dosses and 
obtained a decree, but that decree it appears 
has been infructuous. They now bring the 
present suit against the defendants to recover 
the same amount from them. This suit has 
been dismissed by the Subordinate Judge, and 
that decision has been affirmed on appeal by 
the Officiating Judge of the 24-Pergunnabs. 
The ground on which the District Judge bases 
his judgment is partly to be found in the 
passage which the Judge has cited from the 
decision of the late Sudder Court in the 
Reports of 1856, page 867, in which the 
Judges of the Sudder Court limited the 
nature of what is called “ preferable lien ;” 
but that case, from the discussion in the 
judgment which follows, appears rather to 
refer to cases of under-tenants than of 
co-sharers as in the present case. 

The Jadge says :—“ The right of contri- 
bution exists only agninat those who are in 
the position of co-debtors and co-sareties with 
the plaintiffs, and who are therefore directly 
liable for whatever their co-debtors or 
co-sharers have been forced to pay over and 
above the amount of their own proportionate 
share of the joint liability.” He goes on :— 
“ The defendants were not in such a position 
in relation to the plaintiffs at the time the 
latter paid up the Government revenue due 
on the other share of the estate, and the fact 
that the defendants’ interests were preserved 
by the plaintiffs does not I think give then 
any right of suit against them personally, or u 
lien on the share of the estate the defendants 
now hold.” It may be observed that in this 
case the defendants were in the position of 
persons who had completed their legal title 
to this 2 annas share. They had only to 
make a demand fort possession, or as they 
preferred doing to bring a suit to obtaiu 
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possession at once. Rumonee Dossee 
therefore was in possession merely by their 
sufferance. They consequently, we think, 
weie clearly entitled, if they bad chosen, to 
make this payment whicl:Rumonee Dossee had 
omitted to make. Their payment must have 
been received by the Collector. If therefore 
they were not the persous who were bound to 
make the payment, they were persons bound 
by considerations of common prudence to pay 
the arrears. 

In the case decided by the Full Bench 
in VII Weekly Reporter, page 377, Ram 

eux Chittangeo and another v. Modhoo 
oodun Paul Chowdhry and others, the 
late learned Chief .Justice, who gave the 
judgment of the Court, laid down very clearly 
what the basis of suits like the present is. 
There had been an idea that suits like the 
present were founded upon implied promise or 
request, and the learned Chief Justice shows 
very clearly that this was entirely a fallacy, 
and that tbe obligation to pay rests entirely 
upon different grounds, viz., that “in æquali 
jure, the law requires equality ; one shall 
not bear the burden in case of the rest.” In 
another passage it is said in page 382 :—“ The 
“truth is there is no implied contract, either 
‘joint or several, for contribution. The pay- 
«ment of revenue by one shareholder is made, 
“not at the instance or at the request of the 
“ others or with their consent, but to save the 
“ estate from being brought to sale for the 
“ arrears. In some instances it may be made. 
“contrary to express directions. In such 
“cases there is an obligation to contribute, 
“but surely not arising from an implied con- 
“tract. The duty of contributing is caused, 
“ not by any convention or agreement between 
“the shareholders, but arises from the prin- 
“ciples of justice which require that one 
“shall not bear the whole burden in case of 
“the rest, and that all the co-sharers shall 
“bear the burden in proportion to their 
“respective shares.” 

In this case the defendants were the 
co-sharers, although by their sufferance the 
widow Rumonee Dossee did for a short 
time longer continue in possession. It is 
objected that Rumonee Dossee at that time 
enjoyed the rents and profits, and out of 
those rents and profits the revenue ought to 
have been paid. * We have alieady said that 
the defendants, if they had chosen, might 
have obtained these rents and profits, and are 
not even now debarred from obtaining them 
from Rumonee Dossee or her representatives. 
Whether the previous buit was rightly or 
wrongly brought against Rumonee Dossee, 
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and whether the plaintiffs properly or impro- 
perly obtained a decree against her are ques- 
tions which it is not necessary now to enquire 
into. It is sufficient to say that the plaintiffs 
are entitled to recover against the defendants. 

Then it is said that if the Court should be 
of opinion that the plaintiffs ure entitled to 
judgment, the decree should be limited to the 
share mortgaged. We see no reason to limit 
the decree in that way. The amount sued 
for is a due from the defendants to the 
plaintiffs, and the plaintiffs are entitled to 
recover it in any way they can. The judg- 
ments of the Lower Courts must be reversed, 
and a decree entered for the plaintiffs with 
coats. 


The 28th January 1874. 


Present : 


The Hon’ble Louis S. Jackson and W. Ainslie, 
Judges. i 


Insufficient Stamp Duty—Joint Tenancy— 
Separate Payments. 


Case No. 1798 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 23rd July 1873, reversing a 
decision of the Additional Moonsiff of 
Burrisaul, dated the*\st July 1872. 


Buloram Paul and others (Defendants) 
Appellanis, 


versus 


Suroop Chunder Gooho and othérs (Plaintiffs) 


Respondents. 


Baboo Huree Mohun Chuckerbutty for 
Appellants. 


Baboo Grija Sunkur Mojoomdar for 
Respondents. 


Where an appeal had not been valued upon the whole 
claim, but only with reference to the particular interests 
of the appellants, but the difference was not large, the 
High Court in special appeal directed that the case 
shonld proceed in the Lower Appellate Court upon the 
appellants paying ın the amount of difference in stamp 


duty. 

‘The fact that at the foot of a pottah the right of each 
lessee was defined was held not to bind the lessor to 
recognize each part as an independent and separate 
tenure, and the yee hae separate payments of rents by 
the tenants was held not to vary the nature of the 
tenure, 


Jackson, J.—Turex grounds of special 
appeal have been raised in this case, ‘Lhe 
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first is that under the circumstances th 
Lower Appellate Court was not authorized 
to make an order of remand, but ought to 
have tried the case itself on the merits, as 
the issues had been framed and the evidence 
given. No doubt, if it were made out to our 
satisfaction that all the evidence which the 
parties had to offer on the several issues had 
been given, we would have been bound to 
say that the Judge ought, as a matter of 
procedure, to have adjudicated the remaining 
issues himself ; but that is not made out, nor 
is it shown that the Moonsiff who decided 
only the questions of a preliminary kind had 
taken evidence on all the issues. 

The second objection taken in special 
appeal is that the Lower Appellate Court 
was not competent to reverse the decree of 
the Court of first instance, because the 
appeal made by plaintiffs in the Court below 
was not valued upon the whole claim, but 
only with reference to the particular interests 
of the appellants, the appeal being laid 
at Rs. 476-10 out of Rs. 532-0-9, the 
original claim. There is no trace of 
this objection having been taken before the 
Judge, because he merely observes that 
under Section 337, any one of several 
plaintifig or defendants is competent to 
appeal against the whole decree when the 
interest nffected is common to all. But the 
difference of value in this case is not large, 
and it appears to us sufficient to direct that 
the case shall proceed upon the plaintiffs, 
appellants in the Court below, paying in the 
amount of difference in stamp duty between 
the two sums above noticed. 

The third objection is that the Lower 
Appellate Court ought to have enquired 
whether the tenure, if not in its inception 
divided, had not been in fact severed by the 
dealings and conduct of the parties, the 
defendants having, it seems, paid always in 
moieties. The only circumstance which 
gives any countenance to the allegation of 
the tenure being separate is that at the foot 
of the pottah the right of each lessee is 
defined to be 8 annas. Now this may have 
been at the request of the parties or for the 
purpose of avoiding disputes, but it does not 
bind the lessor to recognize each part as an 
independent and sepurate tenure, nor will the 
subsequent separate payment of rent by the 
tenants vary the nature of the tenure. 
Subject therefore to the order made above 
that the case shall proceed on payment by 
the plaintiffs, appellants if the Court below, 
of the additional stamp fee, we think this 
special appeal should be dismissed with cost 






th February 1874. 
Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Special Appeal—Remand— Evidence—Benamee 
Transactions — Copies. 


Case No. 260 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
23rd August 1872, affirming a decision 
of the Moonsiff of Nowadah, dated the 
9th October 1871. 


Rohee Lall (Plaintif) Appellant, 
versus 


Diudyal Lell and others (Defendants) 
Respondents. 


My 


Messrs. C. Gregory and J. Younan and 
Baboos Ashootosh Dhur and Lukhee 
Churn Bose for Appellant, 


Baboos Kalee Mohun Doss, Nil Madhub 
Sen, aud Boodh Sen Singh for Respond- 
ents. 


Where the Lower Appellate Court gave very great 
weight to evidence which ought not to have been treated 
as evidence between the parties, and this error materially 
affected his judgment throughout, the High Court in 
special appeal HELD that there had been a mis-trial and 
remanded the case for re-consideration. 

If it is once established that a transaction is benamee, 
the mere fact that the deeds and proceedings involved 
bear the benameedar’s name is of no essential weight on 
the one side or the other of the question, who ts the 

incipal ? 


The absence of an original deposition from a record 
must be satisfactorily accounted for beforaa copy can 
be looked at; and such copy should be proved to be a 
correct copy before it can be used. 


Phear, JiWes think that the Judge of 
the Lower Appellate Court has given very 
great weight to evidence which ought not 
to bave been treated as evidence between the 
parties in this suit, and that this error has 
materially affected his judgment throughout. 
Consequently, we are of opinion that there 
has been a mis-trial in the Court below, and 


‘that the case must go back for re-consider- 


ation. 

There are facts in the case which seem 
to be beyond dispute. The immedinte 
subject of suit ia a mokururee tenure which 
was mortgaged by the two shareholders of 
the tenure to a person named in the moit- 
gage deed as Rookhmoni Kooer. And this 
mortgage was in 1858 foreclosed in the name 
of Rookhmoni Kooeg, and possession trans- 
ferred accordingly. 


J 


In the following year `a 
shape of a usufructuary leastor 11 years 
was granted also in the name of Rookhmoni 
Kooer to one Himmut Ram; and the period 
of that mortgage expired in 1870. But 
possession was not resumed by Rookhmoni 
Kooer, or any one in her name, at that time. 
And either Himmut Ram or his representa- 
tives, for he at this time is admitted to be 
dead, continued in possession of the moku- 
ruree tenure down to the present time. And 
it is the object of the plaintiff in this suit 

. to recover possession of this tenure from 

these representatives of Himmut Ram upon 

°a title which we will presently mention. 
The sole question in this suit, or, at any rate, 
the all-important question in this suit, is, 
whether or not the plaintiff is representative 
in title of the person who under the name 
of Rookhmoni Kooer granted the usufructu- 
ary lease ‘to Himmut Ram ino July 1859; 
for if he is, there seems to be no substantial 
defence to the claim which he now makes to 
recover possession of the property. 

We should remark that he ouly claims an 
eight annas share of it, And his story-is that 
Rookhmoni Kooer in the different trans- 
actions which we have mentioned, was only 

» n benamee name for one Bundhoo Lall; in 
other words, the original mortgage was made 
by Bundhoo Lall in the name of Rookhmoni 
‘Kooer ; that the foreclosure was effected on 
his bebalf in the name still of Rookhmoni 
Kooer ; and that the usufructuary lease was 
gianted to Himmut Ram by him also in the 
name of Rookhmoni Kooer, the benamee 
state of things which had commenced with 
the original mortgage thus being continued 
throughout. 

The plaintiff further says that Bundhoo 
Lall died in 1866, whereupon the property 
came to his widow Jago Dai, and she in 
1870, just at the date of the expiration of the 
usufructuary lease, sold the subject of the 
lease in two eight annas shares ; one to the 
plaintiff in this suit, and one to the plaintiff 
in the next suit (No. 296) which has been 
heard with this. If this story is made out, 
thon it seems pretty plain that the plaintiff is 
as regards an eight anuas share the represent- 
ative of the person who leased the property 
in July 1859 to Himmut Ram, and is there- 
fore now entitled to recover that share from 
the lessee, if that lease or mortgage has 
expired, 

The first set of defendants, who represent 
Himmut Ram, maintained that this story is 
altogether fictitious ; tilt Rooklnnoni Kooor 
was a Brahmin lady, who obtained this pio- | 


















Rulings. [Vol. XXI. 


erty in mortgage on her own account, 
foreclosed it, and afterwards leased it; and 
hat Bundhoo Lall was only her mookbtar. 
And in support of the case thus set up by 
Himmut Ram or his representatives, a person 
representing herself to be Rookhmoni Kooer, 
the original mortgagee and lessor, was 
allowed to intervene in the guit. 

In this state of things, of course, the 
plaintiff and the intervenor Rookhmoni 
Kooer were principal parties to the suit. 
And the question which had to be tried was 
whether or not the original mortgage traus- 
action, foreclosure, and lease was effected in 
the name of Rookhmoni Kooer for Bundhoo 
Lal]. 

The plaintiff brought the two original 
mortgagors to speak directly to this fact: 
and persons better qualified by situation to 
speak to it could not well be. Of course it 
is possible to conceive that they might not 
have been aware at the time when they 
entered into the mortgage that they were 
dealing with any other person than the 
persou whose name was upon the paper 
which they had to execute. But it seems 
that they have pledged their testimony to 
the fact that they knew that the person with 
whom they were dealing was Bundhoo Lall, 
and not a purdanusheen lady, Rookhmoni 
Kooer, We have not had their testimony 
read to us, neither is thia an occasion upon 
which we have any right to consider that 
testimony or the effect of it. It is sufficient 
for us at present to say that the persons who 
came forward to speak directly to facts, of 
this kind, if they are worthy to be believed, 
afford the very best evidence that can be 
adduced by the plaintiff in support of 
his case. The deeds bearing the name of 
Rookhmoni Kooer, and all proceedings 
founded upon them, such for instance as the 
suit to recover possession on foreclosure, afford, 
no doubt, evidence, so fur as they go, in favor 
of the person who appears on the face of 
them to be the principal person concerned, 
t.e., Rookhmoui Kooer, and not immediately 
of Buudhoo Lall, who is not named in them. 
But this is always the case in all benamee 
transactions whatever. And if it is once 
established that the transaction is benamee, 
of course the fuct that the deeds and pro- 
ceedings bear the benameedar’s name, is 
perfectly consistent with the benamee case, 
and is of no essential weight on the one 
side or the other. Now we observe that 
tho Judge has thought that the fact of the 
proceedings in the suit which was brought to 
fecover possession on foreclosure of the 
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mortgage, appearing all to run in the name 
of Rookhmoni Kooer, and of Bundhoo Lall 
appearing there as her mookhtar, afforded 
very strong evidence indeed that Rookhmoni 
Kooer was the principal and that this trans- 
action was not a benamee transaction, as the 
present plaintiffs allege that it was. This 
evideuce is no doubt worthy of much con- 
sideration, but nevertheless it necessarily 
involves the question who the Rookhmoni 
Kooer in these transactions really is, and we 
are not sure, having regard to the remarks 
which have just been made, that the Judge 
rightly dealt with it. ` 

` But there is another item of evidence, 
which the Judge appears to have considered 
as sufficient in importance and value of 
itself to turn almost entirely the scale against 
the plaintiffs, which we are of opinion ought 
not to have been used in this case at all. It 
is the copy of an alleged original deposition 
of Bundhoo Lall found in the papers of the 
foreclosure suit. It is obvious that the 
absence of the original deposition from the 
suit is a point which ought first to have been 
cleared up by unmistakeable evidence before 
anything purporting to be a copy should 
have been looked at in the slightest degree. 
Bus we are told that there is no evidence on 
the record to show how it happened that the 
original deposition, alleged to have been 
made in this suit by Bundhoo Lall, is missing 
and not upon that record. There is not 
even any evidence that Bundhoo Lall made 
a deposition in that suit. It is true that the 
Judge states in his judgment that the 
deposition is burnt ; but there is nothing on 
the record, as we are told, which goes in any 
way to establish that conclusion of fact. 
But even assuming that it was satisfactorily 
proved, in the opinion of the Judge, that the 
original deposition of Bundhoo Lall was 
made in that suit, and was originally upon 
that record, and that it was afterwards burnt 
and for that reason now absent from the 
record, it still was incumbent upon him to 
take care that the alleged copy, which was 
standing on the record in the place of the 
original, was not used until it was proved by 
satisfactory evidence to be a correct copy. 
In this case it would be necessary to show 
how.it happened that the original was burut 
aud was lost, and how it happened that a 
copy was made and put in its place. One 
difficulty, of course, suggests itself at once, 
namely, how could a copy have been made 
after’ the original was burnt. : It may be 
assumed that the copy was not put on thé 
record until the original had been destroyeds 





And refore, if it 
origir / it mast be a copy 
A he original had A 

Under at circumstances was it ma 

made it, and how come it afterwards to`... 
brought to replace the original: all these 
are most important facts which urgently 
required to be cleared up before-the Court is 
justified in looking at a copy document of 
this kind and in using it as evidence, affecting 
most materially the interests of parties to 
the suit. Nothing is easier, as is unfortu- 
nately only too clear from long experience, 
than for documents of a fictitious and falsug 
character to get among the true papers of mœ 
record when it is convenient to parties 
interested in any case that such documents 
should be there. And therefore it is most 
seriously important to the right administration 
of justice that pretended or professed copies 
of documents, which are brought forward in 
this way, should be tested most carefully 
before they are made use of. The Judge 
appears to have been so greatly biased by 
the effect of this alleged copy that he really 
bas given, so. far os appears from his 
judgment, very much less attention to tho 
rest of the case than he ought to have done. 
He seems to have lost sight of the fact that 
the plaintiffs had produced the most direct 
and best testimony that could be brought 
forward in support of their suit, and to havo 
abstained from looking into the real character 
of the evidence, or what is perhaps more 
important still, the omission or non-appenr- 
ance of evidence on the part of the defend- 
ants. Ifthe defendants’ story is a correct 
one, then they have on their side the person 
who was the principal in the original 
transaction, and who could, therefore, have 
been brought forward to speak to what 
actually then took place, namely, Roohkmoni 
Kooer herself. She has not, however, been 
called as a witness. 

Again, the usufructuary lease to Himmut 
Ram was made only so far back as 1859. 
Rookhmoni could probably, if her story is a 
correct one, have proved by direct testimony, 
that is to say, by the testimony of persons 
who took a part in the transaction and who 
had the handling of the money, what became 
of the consideration for that usufructuary 


‘lease, who received it, who used it, and who 


had the benefit of it. All this seems to be 
absent from the case of the defendants. But 
the Judge has made no remark upon it, and 
in fact, we may repeat, he seems to have 


-given very slight agtention to that side of 
| the case. > Although, again, Himmut Ram is 
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and other persons 
ticcadar, and who for 
t have been in possession, and 
ve been expected to give valuable 
imony to the facts bearing upon the true 


Pian of the usufructuary mortgnge, and 


who were the real parties concerned in it. 
But none of these persons have come forward 
to give their testimony. In a case of this 
kind it would seem that documents must be 
comparatively of the slightest value. Evi- 
dence of persons who actually were active 
in and condacting these different affairs, i.e., 


athe different mortgage transnotions, is of the 


most value. By confronting them, and by 
proper cross-examination of them, the Court 
might be placed in the safest way to arrive 
at the real state of facts. 

In this view of the trial which has taken 
place in the Court below, we think we must 
reverse the.decision of the Lower Appellate 
Court,.and send back the case to that Court 
for re-trial. 

If the Judge, to whom this will go back 
on remand, should, on consideration of the 
record, find it necessary to exercise the 
powers which he has under Sections 364 
and 855 ofthe Civil Procedure QOode, he 
willbe at liberty to do so. 

Costs will abide the event. 


—— 





The 11th February 1874. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. : 

Appellate Court—Reasons—Special Appeal. 
Case No. 1790 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Backergunge, dated the 24th June 1878, 
reversing a decision of the Additional 
Moonsiff of Dukhin Shabazpore, dated 
the 7th December 1872. 


‘Shumshurooddy (Defendant) Appellant, 
Versus 
Jan Mahomed Sikdar (Plaintif) Respondent. 


l Baboo Amarendro Nath Chatterjee for 
Appellant. 


Baboo Doorga Mohun: Doss for Respondent. 


No general rule can be laid Howp as to when the rea- 


sons should be stated by an Appellate Court for balievmg | if was right in law, 
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one set of witnesses rather than another; and the.omis- 
sion of a Lower Appellatp Court to state such reasons is 
not a ground for special appeal. 


Couch, C.J.—In this case the Subor- 
dinate Judge has said, spenking of the 
kobalah produced by the plaintiff, that it is n 
registered one, and it is proved by the 
evidence of witnesses that the consideration 
money was exchanged, and that the kobalah 
was executed while the vendor, Meanmooddee, 
was in possession. Upon that finding the 
plaintiff would be entitled to succeed ; because 
the defendant’s kobalah was not registered, 
and there is no finding in the case opposed 
to the finding that the vendor at the time of 
the plaintiff’s kobalah was in possession, and 
therefore the defendaut was not. But it is 
objected in this special appeal (among 
several grouuds which are not grounds of 
special appeal at all, but are obviously 
intended to induce the Court to look iuto 
the case as a regular appeal) that the Subor- 
dinate Judge should have given some satis- 
factory reason for reversing the finding of 
the first Court, instead of a bure statement 
that the witnesses of the plaintiff proved 
that his vendor while in possession sold the 
property to him. 

The use of the word “satisfactory” is 
certainly not jastifiable, because tha Subor- 
dinate Judge being the Court of final decision 
upon the facts, he has to determine whether 
his reasons are satisfactory or not. It is not 
a question of law whether the reasons which 
a Judge may have for believing one set of 
witnesses more than another are satisfactory 
to the Court of appeal. He has to decide 
the question of fact, and putting in the word 
“satisfactory ’+is improper and altogether 
beside the question which can be raised in 
special appeal, : : 

Then the only question is, was it necessary 
for the Subordinate Judge, when he believed 
the witnesses for the plaintiff who deposed 
to the payment of the consideration money 
for the kobaluh and to the vendor being at 
that time in possession, to give his reasous 
for doing so. I am not aware of any decision 
of this Court which has gone to that length, 
and none has beeu produced. It appears to 
me that it isimpossible to lay down any 
general rule as to when the Court should 
consider that the reasons for a particular 
finding by the Lower Appellate Court must be 
stated. There may be many cases in which 
the omiasion to state the reasons would render 
the judgment so unintelligible that this Court 
could not pronounce any opinion upon whether 
In such a case, the 
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Court would no doubt require the reasons to 
be stated. But there may be oases in which 
the Court would not think it necessary to 
require them. But Mr. Justice Mitter and 
Mr. Justice Ainslie in the case in XVI 
Weekly Reporter, page 15, express themselves 
to that effect. This does not appear to me 
to bea case in which we need require the 
reasons which the Judge had for believing 
the plaintiff’s witnesses rather than the defend- 
ants witnesses to be stated. I would not 
encourage special appeals to be brought on 
that ground, and lay down a rule that when- 
ever the Judge of an Appellat Court thinks 
that one set of witnesses is trustworthy, he 
is bound to give his reasons for it. He may 
have a strong and a just opinion on the sub- 
ject when he looks atthe whole of the case. 
I do not consider that in this case itis neces- 
sary to send the case back to him to state 
why he believed this evidence, 

The appeal must be dismissed with costs. 

Glover, J.—I am of the same opinion. 
It is impossible to lay down any general 
rule, and in the case which was referred to 
in which I was sitting as a single Judge, 
ihe circumstances were peculiar. There the 
Judge gave no reasons whatever for reversing 
a long and well-considered judgment of the 
Moonsiff, and I felt it impossible to come to 
any conclusion without having those reasons 
stated. That was the reason why the 
order of remand was made in that case. In 
this case I concur with the learned Chief 
Justice in dismissing the appeal, as no reasons 
are given why the case should be remanded. 


The 11th Febraary 1874. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Arbitration Award—Act VIII of 1859 ss. 312 
& 326. 


Case No. 87 of 1878. 

Regular Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
20th February 1873. 

Mr. D. FitzPatrick (Plaintiff) Appellant, 
versus 

Mr. E. Macnaghten (Defendant) Respondent. 

Mr. G. H.. P. Evans and Baboos Unnoda 
Pershad Banerjee and Mohesh Chunder 
Chowdhry for Appellant, 

The Advocate-General for Reapondent. 


As long as the order of a Moonsiff queshing an 
abitration award subsists in full foreq the aw 


‘between the same parties in a 


cannot be said to exist as 
parties, 


Phear, J.—In this suit the pw 
FitzPatrick claimed to recover possessiou 
the entire 16 annas of a certain Mouzah- 
Tahai, from which he said he had been 
wrongfully ousted by the defendant Mr. 
Macnaghten. There is no doubt that Mr. 
Macnaghten did turn him out of possession of 
this Mouzah Tahai, and that up to the time 
when that event took place Mr. FitzPatrick 
had been holding the mouzah under a lease 
which he obtained from the superior pro- » 
prietor. Moreover, this lease is still sub- 
sisting and ig in full force. 


The only question then in this case is that 
which arises on the defence of Mr. Mac- 
naghten in this shape,—namely, whether a 
certain award, which he says las been made 
between Mr. FitzPatrick and himself by 
arbitrators duly authorized for the purpose, 
bad the effect of transferring the right to 
the possession of this Mouzah Tahai from 
Mr. FitzPatrick to Mr. Macnaghten, and eo 
justified the taking of possession of the 
mouzah by Mr. Macnaghten, which is the 
act complained of by Mr. FitzPatrick. 

We have had the papers which purport to 
be the submission by these two gentlemen, 
Mr, FitzPatrick and Mr. Macnaghten, of 
certain subjectis of dispute to arbitrators, 
translated ; and have given our best attention 
to all the proceedings connected with this 
matter, And it appears to us that the sub- 
mission to arbitrators was clearly made 
through the Moonsiff’s Court under Section 
312 or 826 of the Civil Procedure Code. 
There was a suit pending between these two 
gentlemen in the Court of the Moonsiff. 
And apparently also there were other 
matters of dispute existing between them 
than that which was involved in this suit. 
Amongst other subject of dispute there 
seems to have been some question pending 
second 
suit, the proceedings of which we have not 
seen. In this state of things the parties 
to the firet-mentioned suit before the 
Moonsiff, applied to have the subject of that 
suit and of the other suit, and possibly other 
matters of dispute as well, referred to the 
arbitration of persons named in the applica- 
tion. And the Moonsiff granted the applica- 
tion, 

This was either a good submission of the 
subject of the suit before the Moonsiff under 
Section 312, or it vas a good submission 
under’ Section 326 of matters of dispute 
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And it follows that 
provisions of Chapter 
vil Procedure Code, the Moonsiff 
m that time forward vested with the 
isdiction to control and to direct the 
proceedings of the arbitration. He did so, 
and we find thas upon the award of the 
arbitrators being eventually brought, in due 
course under his neice, and being objected 
to, he set it aside. - 

Under these circumstances, we think that 
there ig in law no award existing which is 
Ț binding between these parties. If the Moon- 

«siff has committed an error in setting aside 

the award, the person who is aggrieved 
thereby has a regular course ‘open to him 
provided by this Chapter of the Civil Pro- 
cedure Code for setting the Moonsiff right. 
But as long as the order of the Moonsiff 
quashing the award subsists in full force, it 
seems to us that there cannot be said to be 
an award binding between the, parties in 
existence. And this conclusion disposes of 
the suit in favor of the plaintiff. 

But we think it right to add that even if it 
conld have been successfully maintained, as 
the learned Advocate-General contended before 
us in this case, that the award npon which the 
defendant relies is an award in a private 
matter made between the parties, and one 
that the Moonsiff had no jurisdiction to 
interfere with, still we should not be satisfied 
on the evidence before us that it had the 
effect of giving Mr. Macnaghten a valid right 
in law to claim from the plaintiff the posses- 
sion’ of this mouzah, The submission to 
arbitration is in itself exceedingly vague : it 
is almost impossible to gather from it what 
was the nature of the dispute between the 
parties relative to boundaries which was 
submitted to the arbitrators, or the principles 
upon which it would fall to the arbitrators 
to decide this dispute. And further, there 
appears to be no consideration of any kind, 
proceeding from Mr. Macnaghten, to bea 
foundation for an obligation on the part of 
Mr. FitzPatrick to assign or sub-let this 
:mouzah to Mr. Macnaghten. In other words, 
‘there is really no sound basis at all ‘upon 
which Mr. FitzPatrick could be compelled 
‘in law to transfer his right of possession and 
‘enjoyment of this mouzah to Mr. Mac- 
naghten, It wasa pure matter of expediency 
beween the parties; and if Mr. FitzPatrick 
declined to carry ont any arrangement, 
‘supposing there had been any, to transfer 
this to Mr. ‘Maonaghten, there has not been 
made apparent any condidezation for such an 
arrangement or any grountl of obligation 


upon which he could be compelled by forée 
of law or in equity to assign the mouzah, 


We, therefore, on the whole, ‘are of opinion 
that in whatever aspect the case be looked: at, 
the decision of the Lower Court is wrong and 
must be reversed. 


The plaintiff will have a decree for the 
possession of the mouzah with costs in both 
the Courts. 


The 11th February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. ' 


Documents—Secondary Evidence, 
Case No. 488 of 1873. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 14th December 1872, 
reversing a decision of the Moonsiff of 
Begooserai, dated the 26th September 
1872. 


‘Asman Singh and others (Plaintiffs) 
Appellants, 


versus 


Doorga Roy aud others (Defendants) 
Respondents. 


Mr. M. L. Sandel for Appellants. 


Mr. R. T. Allan and Baboo Kalee Kishen 
Sen for Respondents. 


Where a document is named by a plaintiff as the best 
evidence in his favor, he ought not in its absence to be 
allowed to give any other evidence until that document 
is accounted for. ` 


Phear, J.—Wes think that we ought not on 
special appeal to disturb the judgment of the 
Lower Appellate Court. The case put forward 
by the plaintiff made it incumbent upon him 
to establish first that there was a partition of . 
the bamboo-clump between him and the 
&efondant inthe year 1267 ; and secondly, that 
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the bamboos, which he says were cut down 
by the defendant, were bamboos falling within 
the boundaries of the portion of the bamboo- 
clump which was allotted to him on partition. 
And it ia part of his case that on the occa- 
sion of the partition a written phautbun- 
dee was agreed upon, which would of course 
show exactly. the boundaries between the 
shares of the plaintiffand the defendant in 
this bamboo-clamp. ‘The plaintiff does not, 
however, produce this phautbundee, and he 
relies almost ‘entirely upon oral testimony 
going to show that since the partition in 
1267 he has had actual possession of the 
portion of the bamboo-clump which he now 
says the defendant has invaded by cutting 
down the bamboos. 

The defendant, on the other hand, produced 
witnesses to show that this portion of the 
bamboo-clump was in his possession and not 
in the possession of the plaintiff. The 
Subordinate Judge plainly had the whole of 
the evidence before him, because he refers to 
itin some detail in his judgment: and he 
expresses his opinion that the evidence of the 
defendant with regard to possession is in 
every way credible, and the evidence of the 
plaintiff in that respect is not credible, is not 
worthy to be received or relied upon, While 
he.gays this, he no doubt gives as some resson 
for his conclusion that there are three great 
causes of improbability apparent in the plaint- 
iff’s onse. And it ison this appeal complained 
that he has erred in raising these particular 
inferences of improbability against the plaint- 
if. But without dwelling upon this, we 
observe that the Subordinate Judge also says 
that, according to the case of the plaintiff 
himself, “the documentary evidence of a 
phautbundee is required.” And we think 
this is perfectly just. Indeed, strictly speak- 
ing, the best evidence in this case of the 
boundary line which separated the portion of 
the clump belonging to the plaintiff from the 
portion of the clump belonging to the defend- 
ant, by his own account, is the phaut- 
dundee, and he ought not to have been 
allowed to give any other evidence of the 
boundary until this document was accounted? 
for. Ho has not even—we are told by the 
learned pleader who appeared for the 
respondent—ecalled upon the defendant to 
produce this document, although he now says 
the document is in the hands of the defend- 
ant. This being so, he ought not to succeed 
in the case upon the materials which he has 


prodaced in Court. - 
«~ We; ‘therefore, think that the appeal must 
be dismissed with costs. f .- 


' 


The 12th February Ten 


Present : ~ 
Hon’ble 


The Sir Richard Couch, Kz 
Chief Justice, and the Hon’ble Louis è 
Jackson and C. Pontifex, Judges. 


High Court's Act, s. 15—Appeal to Privy 
Council. ý 


Appeal under Section XV of the Letter 
Patent against the decision of th 
Howble W. Markby, dated the 14 
August 1873, in Rule No. 171 of 187: 
connected with Privy Council Appec 
No. 12 of 1873. 


Girdharee Singh (Petitioner) Appellant, 
versus 


Hurdoy Narain Sahoo ( Opposite Party ) 
Respondent. 


The Advocate-General for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 

Orders made by the High Court under s. 1b 
the High Court's Act are subject to an appeal to H 
Majesty in Council, 

Couch, C.J.—Tis is an appeal from + 
order of Mr. Justice Markby made in tl 
Privy Council Appeal Department, admitttr 
an appeal to Her Majesty in Council from 1 
order made by a Division Bench of th 
Court. It appears that on the 23rd 
November 1872, Girdharee Singh present 
a petition to this Court, praying that an ord 
of the Subordinate Judge of Bhaugulpo 
should be set aside, The petition set o 
the facts of the case as alleged by tl 
petitioner. » It did not conclude with a! 
formal prayer that the sale which was tl 
subject-matter of the dispute between tl 
parties should be confirmed, but tbe Divisi 
Bench, consisting of Mr. Justice Kemp a 
Mr. Justice Glover, granted a Rule callii 
upon the opposite party “ to show cause wl 
the order of the Subordinate Judge, dat 
the 9th of November 1872, reversing t 
sale beld on the 19th of September 187 
should not be set aside and the said st 
confirmed.” 

In obedience to this rule, which was dat 
the 14th of December 1872, the parti 
appeared, and the case was heard before N 
Justice Kemp and Mr. Justice Pontifex, 
the 1ith of Mach 1873, when it was order 
that the order of, the Subordinate Jud 
setting aside the safe should be reversed a 
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. The facts of the case 

grounds of this decision are fully 

ted in XIX Weekly Reporter, page 227. 
It was from this order that Mr. Justice 
Markby gave leave to appeul to Her Majesty 
in Council. 

It is now objected that-the order of the 
11th of March is not subject to an eppeal to 
Her Majesty in Council. 

- The case came before the learned J udges, 
apparently, under the power which it hns 
been considered is given to the High Court 
by the 15th Section of the High Courts 
i to annul or reverse the decisions of 
yourts subject to its appellate jurisdiction, 
where the Court considers that there is a 
want of jurisdiction, or the jurisdiction has 
been exceeded. Ifthe Court, when it made 
the order of the 11th of Murch, had simply 
exercised the power of annulling or revers- 
ing the order of the Subordinate Judge, the 
case would have gone back to him; and it 
would follow from the decision of this Court 
that he would have confirmed the sale. His 
order- confirming the sale would have been 
subject to an appeal to this Court, and the 
. order of this Court, assuming that the 
subject-matter was of the appenlable value, 
would have been subject to an appeal to Her 
* Majesty in Council. Instead of this course 
being adopted, the present appellant took a 
rule culling upon the opposite party to show 
cause why, not only the order of the Subor- 
dinate Judge should be reversed, but why the 
sale should not be confirmed, and allowed that 
rule to be made absolute. In fact, the 
position which he takes is that while he 
seeks to have the benefit of the order of this 
Court confirming the sale, he contends that 
there can be no appeal to Her Majesty in 
Council from it, ns it was not made by the 
High Court on appeal within the meaning of 
the Clause in the Charter which gives this 
appeal. Wo think that having as it were 
asked the Court to make the order confirming 
the sale, he cannot now be allowed to aay 
that it was not an order made on appeal by 
this Court, It was only by this Court acting 
as onan appeal to it that such an order 
could be made. By the appellant’s own act 
and consent a procedure has been adopted iu 
which this Court has, as a Court of appeal; 
confirmed the sale without the intermediate 
step being taken of sending the case back to 
the Subordinate Judge by whom the eale 
would have been confirmed, and then there 
might have been an appeal:to this Court. 
We think, under those ircumstances, it is 
not open to the appellant to contend that tbis 


à 


is nn order which was not made on appeal, 
aud therefore does not come within the 39th 
Clause of the Charter. 

Although it may not be necessary in this 
case to decide the general question whether 
orders made by the High Court in the 
exercise of the supposed power which is 
conferred upon it by the 15th Section of the 
High Court’s Act, are subject to appeal to 
the Queen in Council, we are prepared to 
say that we think they do come within the 
89th Clause. We mean that if they are not 
strictly within the words, they are within the 
intention of it. This Court is asked, under 
the power which it is supposed to have, to 
reverse or annul a decision of a Court 
subordinate to it on account of a defect in 
Jaw—a want or an excess of jurisdiction. In 
some cases the Coart has gone beyond this 
in the grounds upon which it has acted. It 
is true that the case does not come before 
the Court in the form of an appeal, either 
regular or special ; but the effect of what is 
done by the Court in cases of this description 
is the same as if the order had been reversed 
on an appeal. If the Court is to exercise 
this power under the 15th Section of the 
High Court’s Act, we think the words of 
the 89th Clause in the Charter should be con- 
strued liberally, and so as to give the person 
agvinst whom the decision of the High Court 
is a right of appeal to Her Majesty in 
Council, provided of course that the subject- 
matter is of sufficient value, The words are 
“ from any final judgment, decree or order of 
the snid High Court of Judicature at Fort 
William in Bengal made on appeal.” If we 
look at the substance, the real result of the 
proceeding, the effect which it has, we think 
if ought to be considered within the inten- 
tion of these words. This opinion, does nor, 
so far as our decision in this case goes, conflict 
with the decision of the Full Bench in X 
Weekly Reporter, Full Bench Rulings, 
page 1. There the order was made on an 
application for a review. Whether that 
decision be a sound one or not, and whether 
it would be upheld by the Judicial Committee 
‘of the Privy Council, it is not necessary 
now to cousider. The present case is of a 
different description ; and for the reasons 
which we have given we think that orders 
made by the Court under Clause XV of the 
Act of Parliament ought to be subject to 
appeal to Her Majesty in Council. The 
result, therefore, is that we dismiss the 
present appeal with sosts, 

Mr. Justice Jackson, who is not able to be 

| pæesent to-day, concurs in this judgment, 
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The 12th February 1874. 
Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Registered Documents— Evidence. 
Cuse No. 838 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Tirhoot, duted the 14th December 1872, 
reversing a decision of the Moonsiff of 
Durbhangah, dated the 5th July 1872. 


Shaikh Fyez Ali (Plaintiff) Appellant, 
versus 


Omedee Singh and others (Defendants) 
Respondents. 


Baboo Boodh Sen Singh for Appellant. 
Baboo Doorga Doss Duté for Respondents, 


The circumstance that a copy of a document has been 
obtained from the office of a Registrar of Deeds does not 
make that registered document evidence, or render it 
operative against the persons who appear to be affected 
by its terms, ž 

Phear, J.—Tum Lower Appellate Court 
in this case placed its judgment almost 
evtirely upon the foundation afforded by the 
copy of a certain pottnh bearing date 
the 20th March 1869. The Judge says :— 
“ After hearing the arguments adduced on 
“both sides, L cannot concur with the Moon- 
“ giff in the decision at which he has arrived, 
“for it is very clear to me from a copy of 
“ the pottah dated 25th March 1869 obtained 
“from the Registrar’s office, and therefore 
“as vnlunble ns the original deed, that it was 
“drawn up during the term and before the 
“expiry of the first pottah dated 25th 
‘February 1868. If there had been no 
“exchange, the second pottah would not 
“ have been required, but its terms prove the 
“exchange, so discussion is useless. The 
“first pottah should have been destroyed 
“when the second was executed. This was 
“not done. And unfortunately for the? 
“defendant, the plaintiff took advantage of 
“the oversight, which has enabled him to 
“oome into Court in the way he has, 
“ otherwise he would have had no excuse for 
“suing for land of which he was not in 
“ possession, and no amount of witnesses can 
“ prove dispossession when possession did not 
“ exist,” ° 

In other words, inasmuch as the plaintiff 
sues to obtain possession of land which he 


says he obtained by virtue of a portah dat 
26th February 1868, avd had all alo 
maintained possession of, while it is prow 
by a subsequent pottuh of the 25th Mar: 
1869 that at that date he gave up possessic 
of the firat land and took possession iuste: 
thereof of some other which was notthe subje 
of suit, therefore the plaintiff's. case falls 
the ground. The Judge was of opinion th 
this copy pottah was completely proved, a 
that it followed from it that after the 25 
March 1869 the plaintiff could not be in poss 
sion of the laud for which he had tak 
other lands in exchange, und therefore 
amount of witnesses could prove subseque 
dispossession from it when no possessi 
existed. But the reception of this copy pott 
as evidence in the cage was objected to 
the plaintiff in the first Court, And the fi: 
Court found that the defendant (first part 
aud his vendees “ colluded with egch other 
release the property from the ticen encu 
“ brance of the plaintiff, aud therefore got 
“the second lease without the knowled 
“of the plaintiff, and he, Brij Behm 
“ Singh, himself got the said case register 
“ by his own admission. Hence such pott 
“ eannot render the plaintiff’s lease null a 
“ void.” 

This amounts to a distinct finding by | 
first Court that this copy pottah was not prov 
to be the copy of any instrument accep! 
by the plaintiff, and therefore was not evidet 
in the case against him. This being so, it 
quite clear that the Judge was wrong 
treating this copy pottah as valid evider 
agninst the plaintiff, without first inquiti 
and determining. whether if really was prov 
and made evidence against the plaintiff 
legitimate testimony. , He no doubt sı 
that it is a copy “ obtained from the Reg 
trar’s office, and therefore as valuable as ' 
original deed.” If he menns to say tl 
such a copy may be used agninst any pert 
who appears to be affected by its terms, 2 
who does not admit it, without any pr 
whatever, then he is very clearly wrong. 
is in the power of any one who is dishones 
minded to get any document whute 
registered in the Registry office. A 
although a copy which is produced from t 
office may with some probability be genera 
taken as a correct copy of some docum 
registered in the office, this circumsta: 
does not muke that registered docum 
evidence, or render it operative against 
persons who nppear to be affected by 
terms. A documen registered in and brou, 
from a publiceRegistry office requires to 


’ 
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proved when itis desired thatit should be 
used as evidence against any party who does 
not admit it, quite as much as if it came out 
of private custody. 

We thiuk, therefore, that the judgment of 
the Lower Appellate Court as it at present 
stands cannot be supported. The decision, 
therefore, of the Court below must be 
reversed, and the case sent back to it for 
re-trial, 

The costs of this appeal will abide the 
event. 


R The 13th February 1874, 


Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Cause of Aclion—Jurisdiction. 
Case No. 864 of 1873. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 2nd 
April 1873, reversing a decision of the 
Subordinate Judge of that district, dated 
the 15th February 1872. 


Munger Menh (Plaintiff) Appellant, 
versus 


Luchmee Narain Singh and others 
(Defendants) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboos Chunder Madhub Ghose and 
Taruck Nath Sen for Respondents. ~ 


In a suit for a decree to set aside a mortgage bond 
and a decree between other parties in another district, in 
which plaintiff alleged collusion between those parties 
with a view to injure him, and that his pro had been 
attached in execution, it was HELD that plaintiff had no 
cause of action to support the decree which he sought. 


. Phear, J.— ALTHOUGH we are not prepared, 


to agree with the judgment of the Lower 
Appellate Court in all particulars, we think 
that the Judge was correct in his opinion 
that the plaintiff could not rightly obtain a 
decree upon his present plaint, After set- 
ting out the principal facta of the case, the 
Judge says, the appellant, that is, the 
defendant in the suit and the appellant before 
the Judge, “ urged in appeal that the plain- 
“ tiff should have sought his remedy in the 
“district of Tirhoot under Section 290 
“Act VIII of 1859, and I think this con- 
“ tention is a good one and that os his cause 
“of action arose in Tirhoot by the bond 
“ being executed and the glecree being passed 
‘in .that district, that hi$ proper legal 


“remedy is to be sought also in that 
“district, and that the Subordinate Judge 
“ had no jurisdiction to give the decree which 
“ ig now -sought to set aside.” i a 

The substance of the plaint is that the 
two defendants have colluded together for 
the purpose of injuring the plaintiff, and 
with that view concocted a mortgage bond 
upon which one of them has got a decies 
against the other in the Tirhoot Court for a 
sale of the plaintiffs property which is in 
the district of Savun. And the plaintiff 
says that in furtherance of this design his 
property has been attached and an order for 
its sale has been made. He goes on to ask as 
a remedy that the bond and the decree which 
was inde upon that bond in the Tirhoot 
Court should be set aside as collusive 
and fraudulent. 

If his case had been simply that the 
defendants had in this particular manner 
fraudulently endeavoured to injure him and 
had as a step to that end wrongly attached 
his property, the cause of action thus 
described would, we think, unquestionably 
have fallen within the district in which the 
property lay, namely, the Sarun district. 
But in that case the proper remedy for the 
plaintiff to ask was that his property should 
be protected either by a declaration that it 
was not liable to be sold under the decree 
between the two defendants or by some other 
form of injunction. But unfortunately the 
plaintiff does not appear to have made the 
attachment of his property a prominent part 
of his cause of suit, and he has not asked in 
express terms for a remedy which will 
protect that property: he has sought to 
obtain a decree that the bond and the decree 
in ‘the Tirhoot Court, each of which was 
between other parties, should be set aside. 

It is perfectly clear that he has no cause 
of action which will justify a remedy of this 
kind. He does not show that he is directly 
affected under the names of either of the 
defendants in the bond or in the decree, and 
consequently he could have no right to ask 
that either the bond or the decree should be 
set aside as between those parties. 

Viewing his plaint in this light it seems 


-to us, not that he has brought his suit in a 


wrong Court, but that he has brought his 
suit upon a cause of action which is not a 
sufficient cause of action to support the 
decree which he seeks. We have already 
said that if he had made the attachment of 
his property the principal ingredient in his 
cause of action and had sought to have the 
peoperty protected, then the right jurisdic« 
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tion in which such a suit should be brought 
was the jurisdiction within which the 
property lay, namely, the district of Sarun. 

If by remanding the case we could put 
the suit upon the right footing we should 
have been prepared to do so. But if seems 
to us that the matter in dispute between the 
plaintiff and the defendant cannot properly 
be tried without goiug back to the first 
Court. If, as seems to be the case, the 
plaintiff in substance desires to have his 
property protected from the effects of the 
decree which one of the defendants obtained 
against the other, the first issue which would 
arise in the suit is the issue whether or not 
the property in question belongs to the 
plaintiff. And that issue has not been raised 
in either of the Courts below ; and so far 
as we know there has been no evidence 
adduced upon which it could be determined. 
This being so, we think that the decision 
of the Lower Appellate Court must remain, 
but without prejudice to the right. of the 
plaintiff to bring a fresh suit in the Saran 
Court if he should be so advised. 

We think that the appellant ought to have 
his costs in this Court, because, although, we 
do not give him success in this suit, the 
effect of our decision is that his right of 
suit is preserved to him. It would have 
been lost to him if the decision of the Lower 
Appellate Court had remained untouched. 





The 16th February 1874. 


Present: 
The Hon’ble Sir Richard Couch, Kt. 
Chief Justice, and the Hon’ble F. A. 
Glover, Judge. 


Enhancement of Rent—Presumption of uniform 
Paymeni— Consolidation of Holdings. 


Case No. 1846 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 10th July 1872, modifying a decision 
of the Additional Sudder Moonsiff of 
that district, dated the 19th September 
1871. 


Moula Buksh (Defendant) Appellant, 
versus 


Judoonath Sadoo Khan and others (Plain- 
tiffs) Respohdents. 


Baboo Bamd Churn Banerjee for Appellang 


Baboo Sreenath Doss for Respondents. 


In a suit for enhanced rent of land claimed by 
defendant to bea consolidated holdmg in respect of 
which he was entitled to the presumption of un- 
form payment since the permanent settlement, TIET 1» 
that the presumption could not be allowed as it war 
found that one of the holdings constituting the tenure 
was created since the decennial setttlement, and that the 
defendant could not at the last stage altor his case and 
ask for the benefit of the presumption in respect of the 
rest only. 


The purchaser of several holdings of cultivahug ret. g? 
cannot, by uniting them and paying one rent for thee 
whole, change their character without the consent of 
the landlord. 


Couch, C.J.—Tue plaintiff sued for 
enhanced rent of land which was in the 
defendant’s possession and for which he bad 
been paying a jumma of Rs. 51-4-3. It 
is found by both Courts that this holding 
of the defendant consisted of several which 
had been purchased by him, and into one of 
which, as the Moonsiff describes it, the pre- 
decessor of the defendant had been inducted 
subsequently to the decennial settlement. It 
is also found by the Judge that these different . 
holdings were so small that the persons 
having them at the time they were separare 
must have been in the position of cultivatiug 
ryots. 


The defendant contended, up to the argu- 
ment of the case before us, that this was a 
consolidated holding which he was entitled 
to continue to have at the rent of Rs. 51-4-8; 
that he had paid this for upwards of 20 years, 
and therefore it was to be presumed that the 
land had been held at that rate from the time 
of the permanent settlement. 


This presumption cannot be allowed 
because, as we have said, it is found that as to 
one of the holdings, of which what the 
defendants calls the consolidated holding 1s 
composed, it is rebutted. In the case which 
has been quoted from the X Weekly Reporter, * 
and in the other in the V Weekly Reporter,t 
which is there referred to, all the holdings 
that were consolidated appear to have becn 
holdings to which presumption would apply, 
and there was no objection to their being 
treated as one holding. But that is not the 
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ease here, and if the claim of the defendant 
is to be considered as a claim to a consoli- 
dated holding, which is what he has made 
both before the Moonsiff and the Appellate 
Court, it is vitiated by one of them having 
been created since the decennial settlement. 
We do not think the defendant can now be 
allowed to alter the case which he made in 
both the Lower Courts and ask us to reverse 
their decrees, or to divide the holding and 
give him the benefit of the presumption as to 
part of if. We think the decision which has 
been appealed from is a right one as regards 
“, this question. 


° Then it is said that the Judge is wrong in 
overruling the decision of the Moonsiff by 
which the defendant was treated as a gantee- 
dar ; and that the rent allowed to the plain- 
tiff ought to be that which would be payable 
by a ganieedar, and as if the defendant held 
all these lands under a gantee holding. We 
think the defendant could not by purchasing 
several holdings and uniting them and 
paying to the landlord one rent for the whole, 
change their character and make these which 
were the holdings of cultivating ryots, hold- 
ings of the nature which the defendant now 
says he is entitled to have them considered. 


The landlord might consent to the con- 
solidation and to the alteration in the nature 
of the holdiugs, but there is nothing to show 
that he did in any way consent to that 
alteration so as to affect the rate of rent 
that he could afterwards require the defend- 
nnt to pay. We think in considering what 
is the prevailing rent payable by ryots of 
the same class for lands of a similar descrip- 
tion, we must treat these holdings as bein 
the same as they were before the defendant 
purchased them, and that their character has 
not been altered. Certainly, a respectable 


gentleman, as we have been told the defend-. 


ant is, cannot be allowed by purchasing a 
small holding, the owner of which would 
cultivate it himself, to alter its character 
and to say, “ I, the purchaser of this holding, 
“am unable from my position to cultivate 
“ them myself; therefore, I shall make the 
“Jandlord treat them as if they were a 
“different description of tenure from what 
“they were before.” If he could not do 
that with a single holding by purchasing it, 
there is no reason that he should be able 
to do it by purchasing several. 


The grounds of appeal against this deci- 
sion have altogether failed, and the appeal 
must be dismissed with cbstm, 


The 16th February 1874. 


Present: 


The Hon'ble J. B. Phear and G; G. Morris, 
Judges. 


Tenancy—Right of Ejectment. 
Case No. 916 of 1878+ 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 14th 
February 1873, affirming a decision of 
the Additional Moonsiff of Arrah, dated 
the 28th September 1872. 


Mussamut Tetra Kooer and others (Plaintiffs) 
Appellants, 


versus 


Bhunjun Roy (Defendant) Respondent. 


Mr. R. E. Twidale for Appellants. , 
Baboo Nil Madhub Sen for Respondent. 


Where a tenant has not any gozashtah right, or any 
right either of occupancy or of fixed rent his tenancy 
may be determined at any time by reasonable notice to 
that effect. The Jandiord’s right to turn him out 
of possession does not depend upon whether or not the 
tenant had executed a kubooleut for a limited term 
of years to the landlord’s predecessor. 


Phear, J.—Wxs think that the judgment 
of the Lower Appellate Court is imperfect 
with regard to the findings of fact. That 
Court appears to be of opinion that the 
defendant is tenant of the plaintiff (indeed, 
that relationship is not disputed in the case), 
and further that the defendant bas not any 
gozashtah right, or any right either of 
occupancy or of fixed rent. This being s0, 
it is manifestly in the power of the plaintiff 
to put an end to the tenancy at any time by 
giving a reasonable notice to that effect. 
And according to the case of the plaintiff 
such notice wag given. The first Court has 
found as a fact that notice to quit was given. 
But unfortunately the Lower Appellate Court 
has not in distinct terms expressed any 
opinion upon that material question of fact. 
The Judge says :—‘‘ The ex parte decree aud 
the notice and the oral evidence as to the 
notice prove nothing.” We are unable to 
put any very precise construction upon this 
passage. But we think we shall be going 
too far if we understand it to mean that 
the Judge has expressed any opinion as to 
the service of tha notice. But this is a 
cardinal point in the case, and it is impossible 
tg give a final decision between the parties 


' 


1874.] Civil 





until it is ascertained whether or not reason- 
able notice to quit has been given by the 
plaintiff to the defendant. The Judge has 
remarked with some emphasis upon the 
failure of the plaintiff to prove the kubooleut 
which he alleged that the defendant executed 
in, favor of his predecessor. But it must 
be remembered that the existerice of this 
kubooleut does not in any way affect the 
substance of the plaintiff's cause of suit. 
If the allegation which the plaintiff makes 
with regard to the question of this kubooleut 
be a pure fabrication, and has been made by 
him dishonestly, this fact ought no doubt to 
influence the Judge thas far, namely, make 
him very éareful indeed in scrutinizing the 
rest of the plaintiffs case. But the right 
of the plaintiff to turn the defendant out of 
possession does not depend upon the question 
whether or not the defendant had executed a 
kubooleut for a limited term of years to 
the plaintiff's predecessor. 

-We reverse the decision of the Lower 
Appellate Court, and remand the case for 
re-trial on the question whether or not the 
plaintiff served reasonable notice to quit 
upon the defendant, 

Costs will abide the event. 


The 16th February 1874. 


Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 
Mesns Profits—Onus Probandi—Liability. 
Case No. 350 of 1878. 


Miscellaneous Appeal from an order,passed 
by the First Subordinate Judge of Bhau- 
gulpore, dated the 18th August 1873. 


Indurjeet Singh and another (Judgment- 
debtors) Appellants, 


VETSUS 


Baboo Radhey Singh (Decree-holder) 
Respondent. 


Mr. R. T. Allan and Baboos Romesh Chun- 
der Mitter, Kalee Kishen Sen, and Nil 
Madhub Sen for. Appellants. 


Baboo Chunder Madhub Ghose for 
Respondent. 


In an inquiry into mesne profits, it is incumbent upon 
the judgment-creditor to give fome evidence upon which 
the Court can form a reasonable conception of the 
amount of his loss, i6., how much he has sus- 
tained by the loss of mesne profits, before the judgmerft- 
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debtor can be called upon to answer any part of tho 
claimant's case, 

Mesne profits ought not to be estimated for any 
period doring. which the defendant who is tobe made 
responsibl them, was not active in keeping tho 
plaintiff ont of possession. 


Phear, J.—Tue question which the Sub- 
ordinate Judge had to determine in this 
case was, what was the amoint of mesne 
profits which the defendants respectively had 
received and enjoyed from the time when 
the plaint was filed up to the date when the 
plaintiff got possession of the property. This 
question ought to have been properly heard p 
and determined by the Court itself. And i: 
seems in this case that there were specially 
good materials before the Court upon which 
it could have come to a judicial decision. But 
unfortunately the Subordinate Judge deputed 
the inquiry to an Ameen; and the Ameen 
has made a report. The report does not 
contain an express finding of the amount of 
mesne profits. It first points out that the 
judgment-debtor had failed to furnish the 
Ameen with jumma-bundee papers or any 
other evidence of his collections, and that 
the judgment-creditor had put in some papers 
of this kind. Then the report goes on to 
say that the beat mode of estimating the 
mesne profits will be to refer to certain other . 
papers and proceedings which are before the 
Court. And accordingly the report ends 
with a request on the part of the Ameen 
that the Court will consult these papers and 
will estimate the mesne profits accordingly. 


It is obvious that in this report there is no 
ascertainment of mesne profits in any degree, ' 
However, on the report coming under tho 
notice of the Subordinate Judge, he says :— 
“ Whereas the investigation made by the 
“ Ameen regarding mesne profits appears 
“ to be correct, and there appears no reason 
“for interfering with it, it is therefore 
“ ordered that the amount of mesne profits 
“ ascertained by the Ameen be approved.” 


This order is, therefore, in truth a nullity 
and must be set aside, and the matter must 
be remanded to the Subordinate Judge for 


| re-trial. 


We take this opportunity of pointing out 
to the Lower Oourt that, according to the 
statement of the case which has been made 
to us, the Court had already before it, irre- 
spective of the papers which the Ameen 
referred to in his report, the very best 
materials which could be used for the pur- 
pose of determining the mesne profits in this 
suit; for we are {old that the plaintiff's 2 
annas share ofthe property, as well as the 
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remaining 14 annas share of the property 
belonging to the different defendants, was 
taken possession of by a surburakar or 
receiver appointed by the Court under 
Section 248 of the Civil Procedure Code in 
the beginning of the year 1278; and this 
surburaker remained in possession during 
that year and the two following years. The 
receipts of this officer must prima facie 
afford the best criterion of the annual value 
of the plaintiffs 2 annas share ; and there- 
fore naturally give the best clue to the 
probable loss which the plaintiff sustained 
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The Subordinate Judge appears also to 
have omitted altogether to consider the ques- 
tion as to the period of time for which the 
mesne profits had to be estimated. Accord- 
ing to the words of the judgment in this case, 
and generally from the nature of the claim 
to mesne profits, mesne profits ought not to be 
estimated for any period during which the 
defendant, who is to be made responsible for 
them, was not active in keeping the plaintiff 
out of possession. And therefore it seems to 
be very cleur that the plaintiff cannot call upon 
the defendant, or any of the defendants in 


N by having been kept out of the enjoyment of | this suit, to pay him damages for mesne 


shis share by the conduct of the defendant. 
While these materials were before the 
Court, it seems to us that it was entirely 
unnecessary to depute the Ameen to collect 
other materials; because these would in 
their nature seem to be very much better 
than anything that the Ameen could collect. 
Perhaps we ought to remind the Subordinate 
Jadge that in an inquiry into the mesne 
profits it is in the first place incumbent upon 
the judgment-creditor to give the Court some 
evidence upon which the Court can form a 
reasonable conception of the amount of his 
loss. The Court here in this instance, as in 
very many others which are brought under 
our notice, pursued the course of calling 
upon the judgment-debtor to show what he 
had received. The investigation into mesne 
profits is nothing more than a continuation 
of the inquiry which was set on foot at the 
trial into the merits of the plaintiff's case 
against the defendant, only that it is limited 
to the matter of damages. And the defend- 
ant ought not to be called upon to answer 


any part of the plaintiff's case which he does | - 


not admit until the plaintift has given some 
evidence in supportof it; d.e., in the present 
instance, sufficient evidence of some sort to 


make it appear at least prima facie how. 


much damage he had sustained by loss of 
mesne profits. If, of course, in this case, the 
judgmeut-creditor had any good reason to 
contend that the receipts of the surburakar 
did not afford a good criterion of the profits 
which he would have received had not the 
defendant kept him out of possession, it was 
incumbent upon him to establish this asser- 
tion. We do not know that the judgment- 
creditor was prepared to take up such a 
position as this, and therefore it seems to us, 
as we have already mentioned, that the evi- 
dence of the surburakar and his accounts 
would primå facie afford the best ground 
upon which the Suborginate Judge could 
have proceeded in his investigation. 


profits in respect of the years 1273, 1274, 
and 1275, when the possession of his share 
was in the hands of an officer of the Court. 
If he is entitled to any of the moneys which 
that officer collected, then he can of course 
by a proper application for that purpose get 
that money puid to him by the Court. Bus 
the defendant cannot be answerable in this 
suit for damages for mesne profits in respect 
of those years wherein an officer of the 
Court, and not the defendant, was keeping 
the plaintiff out of possession. 

With these remarks we reverse the order 
of the Subordinate Judge and remand the 
case to the Lower Court for re-trial. 

Costs must abide the event. 





The 16th February 1874. 
Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Auction-purchaser—Morigagee’s Lien— 
Payment into Court. 


Case No. 8738 of 1878. 
Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 30th 
May 1878. 


The Land Mortgage Bank (Decree-holders) 
Appellants, 


versus 


Ram Ruttun Neogy and others (Judgment- 
debtors) Respondents. 


Baboo Bhowanee Churn Duté for 
Appellants. 


Baboo Juggut Chunder Banerjee for 
Respondents. 
Auction-purchasers with notice of a mortgagee’s lien 
are liable to pay off the mortgage, and to satisfy any 
decree which the mortgagee may obtain in regard to the 
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Ae ip a e a te, Greet 
unless the mortgagee has the means of ımmediately 
takıng the money out of Aca or acquiesces in such 
payment as payment to . 

Phear, J—Wn think that the Lower 
Appellate Court has fallen into error in the 
view which it hag tuken of the rights of the 
judgment-creditor. 

The auction-purchasers, as they are called, 
who bought the property at a sale which was 
held in execution of the first decree, bought 
with notice of the claim of the Land 
Mortgage Bank, and they therefore became 
liable to pay off the lien of the Bank which 
before their puichase their judgment-debtors 
were bound to pay ; thatis, by their purchase 
they came under the liability to pay off the 
mortgage which the Land Mortgage Bank 
held of this property. They also became 
liable to satisfy any decree which the Land 
Mortgagé Bank might obtain against their 
execution-debtors with regard to this property 
in the suit which was pending at the time 
when they made their purchase. The Land 
Mortgage Bank did obtain a decree of this 
kind which gave them a right to be paid the 
full amount of the mortgage debt with 
interest at 12 per cent. until the date of 
payment ; and also the right to have this 
property sold in order to realize that decree. 
This being so, the auction-purchasers under 
the first decree became liable to satisfy this 
decree in full out of the property. And 
they can only satisfy this decree in full by 
paying to the Land Mortgage Bank the total 
amount decreed with interest up to the date 
of payment, whenever that may be. A 
payment of money into Court was not a 
payment into the hands of the Land Mortgage 
Bank, unless the Land Mortgage Bank had 
the means of immediately taking it out of 
Court, or did anything to show or to represent 
that they acquiesced in the payment to the 
















Court as payment to themselves. This was 


not the case here, because we find that the 
Land Mortgage Bank, upon applying to get 
the money out of Court, did not succeed in 
getting it. In consequence of objections 
which the original debtor under the firs 
decree had made to the sale effected in 
execution of that decree, the Court refused 
to pay out the money. The consequence 
was that the Land Mortgage Bank did not 
receive the money, and were not paid. It 
may be the misfortune of the auction-pur- 
chasers that they have not so discharged 
their liability as they* thought they ,had. 
And possibly this may not be attributable to 
their own fault. But if so, this circumstance 


does not disentitle the Land Mortgage Bank 
to be paid their debt in full. The auction- 
purchasers, if they are sufferers without fault 
of their own, will probably be able to obtain 
some remedy against the persons who have 
caused them their loss. 

The criterion of the Land Mortgage 
Bank’s rights in the matter is afforded by a 
consideration of that which they would be 
entitled to as against the auction-purchasers 
if they had obtained no decree at all, but 
their mortgage was still merely running and 
in force. Tn such state of things, manifestly, 
their claim against the land could only bea” 
discharged by payment of the mortgage 
debt and interest in full up to the date of 
payment. And it seems, therefore, very 
clear that the Land Mortgage Bank are 
entitled to the aid of the Court to get 
complete satisfaction of their decree, and 
therefore the order of the Judge is wrong 
and must be set aside with costs. 





The 16th February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Decree—Payment into Court—Duty of Judge. 
Case No. 364 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Patna, dated 
the 17th July 1873. 


Luchmun Pershad (Judgment-debtor) 
Appellant, 


VETEUS 


Sreeram and another (Decree-holders) 


Respondents. 
Moonshee Abdool Baree for Appellant. 
Baboo Ashootosh Dhur and Moonshee 


Mahomed Yusoof for Respondents. 


When money is paid into Court by a judgment-debtor 
in satisfaction of a decree against him and ın conform- 
ity with the provisons of the Civil Procedure Code, the 
Court 1s bound to pay it out immediately on the applica- 
tion of the judgment-creditor and to inform the judg- 
ment-debtpi, when asked to do so, what is the amount 
remaining due from him under the decree, 


Phear, J—Yuis really is not matter of 
appeal at all, There appears to have been 
some strange misconception ruling the minds 
of almost everybody concerned in this case, 
especially that of the Subordinate Judge. 
When the Rs. £1,000 was paid into Court in 
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conformity with the provisions of the Civil 
Procedure Code, the judgment-creditor was 
entitled to have it immediately paid out to 
him upon his application. It was, as far as 
we can see, & very great mistake oa the part 
of the Subordinate Judge not to immediately 
comply with the request which we under- 
stand was made by the judgment-creditor to 
have this money Rs. 61,000 paid out to him. 

It was also the duty of the Subordinate 
Judge, when he was asked to do so, to inform 
the judgment-debtor what was the exact 
amount remaining due from him under the 

“edecree. We think he failed in his duty when 
(according to the so-called judgment which 
has come up to us) he postpones giving the 
judgment-debtor an answer to this question 
until 12 months hence, when, as he says, the 
judgment-creditor intends to make another 
application for execution, 

We feel.some difficulty as to the proper 
way of dealing with the question of costs in 
this appeal. We have already snid that it is 
not a matter of appeal at all, and the petition 
must therefore be rejected. At the same 
time, we cannot but say that the petitioner 
was justified in coming to this Court for 
relief when such an order as that which has 
been passed by the Subordinate Judge was 

° made against him. Under all these circum- 
stances, we think that each party must bear 
his own costs in this Court. 


The 17th February 1874. 


Present : 

The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 
Butuwarra—Jurisdiction. 

Case No. 244 of 1873. 
Miscellaneous Appeal from an order passed 
by the Officiating Judge of Tirhoot, 
dated the 20th Augusé 1872, affirming 


an order of the Subordinate Judge of 
that district, dated the 8th April 1872. 


Jhaba Lall Roy alias Chintamun Roy and 
others (Plaintiffs) Appellants, 
es versus 
The Collector of Tirhoot and others 
(Defendants) Respondents. 
' Baboo Boodh Sen Singh for Appellants. 
Baboo Unnoda Pershad Banerjee 
for Respondents. 


The Civil Court has no authoyity fp order the Collec- 
tor to make a partition of the Jummas payable to 


í 
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Government in respect of mehals which are intermixed 
in @ portion common to = 

Phear, J—In this case it appears that / 
six mehals paying separate revenue to, 
‘Goverment ‘are intermixed in .@,, portion ' 
which. is common. to all, and it is admitted | 
by the plaintiff that the proper lines of | 
separation between them cannot be asceT- | 
tained. The plaintiff, however, seeks to 
have a certain specified portion of the land 
which is thus common to all these six | 
mehals divided between himself and other 
persons, co-sharers with him. 

We are of opinion that this is not a case 
in which a Civil Court has authority to 
order the Collector to wake a partition of the 
jummas payable to Government in respect 
of the several mehals. And therefore the 
Lower Court was right in dismissing the 
plaintiffs suit. This appeal is dismissed 
with costs. ' 








The 19th February 1874. 


Present : 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Res judicata— Act VIII of 1859 s. 2—Splitting 
of Causes—Act VIII of 1859 s. 7. 


Case No. 1746 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 9th May 1873, affirming a decision of 
the Additional Moonsiff of that district, 
dated the 6th November 1872. 


Pursun Gopal Paul Chowdhry and others 
(Plaintiffs) Appellants, 





versus l 
Poornanund Mallick(Defendant) Respondent. 


Baboo Bipro Doss Mookerjee for 
Appellants. 


Baboo Umbika Churn Banerjee 
for Respondent. 


The dismissal of a suit because it is considered that 
all the proper parties have not been foined in it, tho 
a decision of the suit, 1s not a decision on the merits 
within the meaning of Act VIU of 1859 s, 2. 

A suit for mrears of rent is not estopped under Act 
VIII of 1859 s. 7 by the fact that plaintrff has split his 
claim, #.¢, the jumma, but the circumstance that a 
part of the jumma has been omitted would be a bar to 
plaintiffs suing subsequgntly for such part. 


Couch, C.J.—In this case the Moonsiff 
said in his judgment that the suit was brought 
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for arrears of rent of the year 1277. It 
would seem from the judgment of the Subor- 
dinate Judge, which we shall afterwards refer 
to, that this is not quite accurate. The 
Moonsiff, however, said that in regard to the 
rout of that year, some of the plaintiffs and 
the ancestors of the remaining plaintiffs had 
brought a suit against the defendant Poorna- 
nund, and that the objection was taken in 
that suit that the jumma had been split, and 
on that ground the suit was dismissed by 
the Moonsiff, and his decision was upheld 
on appeal. He then said that a fresh suit 
for arrears of rent for the said year brought 
by splitting up the jumma could by no means 
be entertained, the suit before him being 
a similar suit in which the plaintiffs sued 
for 12 annas only out of the 16 annas. He 
then voticed the argument of the pleader, 
aud stating that the suit before him had been 
brought in the same way by deducting the 
share of an alleged.purchaser, concluded by 
holding that the plaintiffs were bound by the 
decision in the first suit, and the action was 
barred by Section 2 of Act VIII of 1859, 
and dismissed the plaintifs claim. 

On appeal, the Subordinate Judge begins 
by saying that the decision of the Moonsiff 
nppears to be correct. This is why we have 
referred first to the Moonsiff’s decision. He 
continues :—‘ Thereisno doubt that so much 
“of the claim as relates to rents for 1277 up 
* to Pous is incognizable under Section 2 Act 
“ VIO of 1859, since the said portion of the 
“ claim has been dismissed on merits ina 
“ previous suit brought against the defendant, 
“Poornanund, by these plaintiffs, or the 
“ persons whom they represent in title. 
“ With respect to the remaining portion of 
“the claim” (this is what we referred to 
when we said that the Moonsiff did not seem 
to be quite accurate in treating the whole of 
the claim as being only for the year 1277), 
‘Wwe should remark that the plaintiffs have 
“ brought their suit by splitting the jumma 
“held by the defendants, but their former 
“suit, which had been brought iu the same 
“ form, was dismissed on the ground that it 
“ had not been brought against the defendant 
“for the whole jumma.” He then notices 
what was alleged about the defendants 
having sold a part of the jumma to another 
person, and decides that the plaintiffs suit 
could not be maintained on the ground that 
the jumma or the claim had been split, 
following, as he says, the decision in the 
other guit. G 

Two questions then arise in this special 
appeal, first, whether in respect.of one pare 


of the claim the Lower Courts were right 
in considering that Section 2 of Act VIL 
of 1859 applied; and secondly, whether what 
is called splitting the jumma is an answer 
to the present suit, or, rather, whether the 
present suit can be maintained for the 12 
annas out of the 16 annas. 

The Subordinate Judge says that the 
former suit was dismissed on the merits. He 
is not accurate in this ; for the former suit 
was not dismissed on any merits. The Courts 
did not in any way determine whether the 
plaintiffs in the former suit were entitled to 
recover the jumma; whether the jumma «” 
was payable by the defendants ; but theys 
dismissed the suit because it was considered 
that all the proper parties had uot joined in 
it. That is certainly nota decision on the 
merits. It is no doubt a decision of the suit; 
but a decision on the merits is not the same 
thing as deciding the suit. The words of 
Section 2 are that the Civil Courts are not 
to take cognizance of a suit brought on a cause 
of action which has been heard and deter- 
mined. Itis not enough that the former suit 
has been heard and determined. The cause 
of action must have been heard and deter- 
mined. The decidiog that the suit could not 
be maintained because all the persons entitled 
to the jumma were not parties to it, and it 
was only brought for a part of the jumma, 
was no determination of the cause of action. 
That was left undecided. Therefore in this 
respect we think both the Lower Courts 
were wrong. 

Then as to the other question, a plaintiff, 
according to Section 7 of Act VIII of 1859, 
must include in his suit the whole of the 
claim arising out of the cause of action, but 
he may relinquish any portion of his claim 
to bring it within the jurisdiction of any 
Court. If the jumma cannot be divided, 
the whole of the claim arising out of the 
cause of action is the claim for the whole of 
the jumma. If the plaintiffs were entitled 
to the whole and wished to bring the suit 
within the jurisdiction of some particular 
Court by relinquishing portion of it, they 
‘vould be obliged to show on their plaint 
that they relinquished that portion ; other- 
wise the Court would not appear to have 
jurisdiction. But that is not the case here. 
There was no necessity for them to show any 
relinquishment in order to give jurisdiction. 

The latter part of the Section says :—“ If 
“a plaintiff relinquish or omit to sue for 
“any portion of his claim, a suit for the 
“ portion so relinguighed or omitted should 
“not afterwardsebe entertained,” 


\ 
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The consequence of not suing for the 
whole of the claim is not that the suit 
cannot be entertained for so much as the 
plaintiff sues for, but that he cannot after- 
wards sue for what he has omitted. In this 
case the plaintiffs, if they are entitled to the 
other 4 annas share, would not be able, to 
sue for it. Jf they attempted to do so, they 
would be met by the objection that they had 
omitted it in this suit. They do not now 
claim it ; they say that some body. else is 
entitled to it ; that it has been purchased by 
some other person. Whether this be true 


% or not, isnot a matter to be enquired into 


enow. If the other person should sue for it, 
the objection may be taken that it could not 
be divided, and that all the parties entitled 
have not been joined in the suit. The 
defendants do not say that any other person 
is entitled to it. The only question now 
is whether the suit can be entertained for 
what is sued for ; and the circumstance that 
a part of the jumma has been omitted 
appears to us not to be an answer to the suit, 
but a matter which may be taken advantage 
of in future proceedings for the recovery of 
the 4 annas. 

The decision of both Courts appear to be 
wrong, and the suit must be remanded for a 
re-trial upon the other questions raised 
between the parties. The costs will follow 
the result. 


The 17th February 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, ond the Hon’ble F. A Glover, 
Judge. 


Mortgage—Notice of Foreolosure—Period of 
Redemption. 


Case No. 236 of 1872. 


Regular Appeal from a decision passed by 
the Judge of Midnapore, dated the 29th 
July 1872. 


Wooma Churn Chowdhry and others 
(Defendants) Appellants, 


versus 


Beharee Lall Mookerjee (Plaintiff ) 
Respondent. 


Mr, J. P. Kennedy for Appellants. 


The Advocate- General for Respondent. 


In a suit by a mortgagee,for possession after fore- 
a proceedings noder Regufgtion XVII of 1806, 


i 
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on the ground that the mortgagor had failed to pay 
the money within one year from the notice, the defence 
was that the notice had been issued before the lapse 
of the time stipulated for re-payment. The question 
then became what was the stipulated period? It 
was found that the period stipulated for the payment 
of the principal sum was 8rd July 1866; but the deed 
contained a proviso that if the mortgagor paid the 
interest every half year up to 8rd January 1871, the 
mortgagee would not enforce his security on the date 
which had been fixed. As, however, the mortgagor had 
not performed his part of the engagement, it was 

‘Hato that the time for redemption expired with the 
period stipulated for the payment of the principal sum, 
ie., the 8rd July 1866. 


Couch, C.J.—Tuis appeal was heard on 
the 28th of August last before ourselves 
and Mr. Justice Mitter. It has stood over 
for judgment for a considerable time in the 
hope that Mr. Justice Mitter would be able 
to be present when we gave judgment. 
Unfortunately, he is not able to be present, 
and we have thought it better to diapose 
of the case now ; for as Mr. Justice Glover 
concurs in the opinion I have come to, the 
result of the appeal would be the same 
whether Mr. Justice Mitter concurred in it 
or not. Ihave no reason for thinking that 
he would not concur. At the time when he 
was. taken ill, he had not, I believe, come to 
any decided opinion on the subject. 


The suit was brought to obtain possession 
of property mortgaged by a conditional sale, 
and the plaintiff’s case was that proceedings 
bad been taken under Regulation XVII 
of 1806, and notice issued to the defendanta, 
and they having failed to pay the money 
within the one year of the notice, the mort- 
gage had became absolute.. The plaintiff 
prayed that the Court would put him into 
possession of the property that was mort- 
gaged, and which is specified in the schedule 
to the plaint. 


The defence was that even if the “deed 
of mortgage be considered as a deed of condi- 
tional sale, still as the period therein stipu- 
lated for re-payment of the money extended 
to 8rd July 1871,” the notice which the 
plaintiff had issued was before the lapse of 
the time stipulated for the re-payment, and 
was therefore illegal and ineffectual. 


The Judge of Midnapore, who tried, the 
case, decided that she stipulated period was 
as alleged by the plaintiff, namely, the 3rd 


ef January 1866, and held that the notice 
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was good aud made a decree in favor of the 
plaintiff for possession. From that decree 
there was an appeal to this Court, and the 
only question argued before us was whether, 
upon the true construction of the deed of 
mortgage, the notice was given at the proper 
time. 

Section 7 of Regulation XVII of 1806 
provides that the provisions contained in 
the Sections of the previous Regulation there 
mentioned are to be applied to the stipu- 
lated period of redemption. The whole 
question is what in this case was the stipu- 
lated period. 


The mortgage deed, which is dated the 
3rd of Jaly 1865 and is set out in the paper- 
book, was in the form of on English mort- 
gage. After the usual recitals, it is wit- 
nessed that, in consideration of the sum of 
Rs. 65,000, the mortgagors covenant with 

. the mortgagee that they‘ or some or one 
of them, their some or one of their heirs, 
executors, administrators, or represent- 
atives will, on the 38rd day of January then 
next, that is, the 3rd of January 1866, pay 
to the mortgagee, his executors, adminis- 
trators, representatives, or assigns the sum 
of Rs. 66,000, with interest for the same, 
at the rate of 12 per cent. per annom. 
There is then a provision in case of default 
being made in the payment of any half-yearly 

_ payment of interest for the payment of 
interest upon it. Then the property mort- 
gaged is conveyed to the mortgagee in the 
manner usual in mortgages of this descrip- 
tion. After this there is the proviso for 
reconveyance or redemption, as follows :— 
“Provided always, and it is hereby agreed 
“and declared, that if the said mortgagors or 
“ any of them, their or any of their heirs, exe- 
“ cutors, administrators, or assigns shall on 
“ the 8rd day of January next (that is, 1866), 
“ pay to the said Beharee Lall Mookerjee, his 
“ executors, administrators, representatives, 
“ or assigns the said sum of Rs. 65,000, with 
“interest for the same at the rate of 12 per 
“cent, per anuum, without any deduction, 
“and all law costs and charges as between 
“attorney and client, then the said Beharee 
“ Lall Mookerjee, his heirs, executors, admin- 
« istrators, representatives, and assigns shall, 
“at any time thereafter upon the request 
“and at the cost of the said mortgagors, 
“ gome or one of them, their some or one of 
“ their heirs, executors, administrators, repre- 
* sentatives, or assigns, reconvey and reassure 
“the said premises‘hereby assured unto the 
“said mortgagors, their Heirs, executory 


“administrators, representatives, or assigns 
“according to the natare of the premises, 
“or as they shall direct.” 


Down to this part of the deed there can 
be no question that the stipulated period for 
the repayment of the principal sum and the 
redemption of the property was the 3rd 
of July 1866. i 


Then comes the Clause which has caused 
the present question to be raised. It is in 
these words :—“ Provided always, and it is 
“hereby agreed and declared that if tho 


“said mortgagors, some or one of them, 3 


“their some or one of their heirs, execu-, 
“tors, administrators, representatives, or 
“assigns do and shall pay the said yearly 
‘interest upon the principal sum of Rupees 
“sixty-five thousand, or so much thereof as 
“ shall for the time being remain owing upon 
“the security of these presenta at the said 
“rate of twelve per cent. per annum without 
“any deduction, by equal half-yearly pay- 
“ ments, on the said 3rd day of July and 3rd 
“day of January in every year during the 
“continuance of the security (the first of 
“such half-yearly payments to be made on 
“the 3rd day of January next as aforesaid), 
“ and do and shall observe, perform, fulfil, and 
“keep all the covenants, agreements, and 
“stipulations herein on their part to be 
“ observed, performed, fulfilled, and kept, then 
“the said Beharee Lall Mookerjee, his exe- 
“ cutors, administrators, representatives, or 
“ assigns will not before the said 8rd day of 
“July ove thousand eight hundred and 
“ seventy-one call in the said sum of Rs. 
“ sixty-five thousand, or so much thereof as 
“ shall for the time being remain unpaid.” 


In considering what is the effect of this 
Clause, we must look at the whole of the 
deed and give that construction to it which 
will reconcile it with the previous parts. 
The parties having fixed the 3rd of January 
1866 for the repayment of the money, we 
ought not, unless the language compels us, 
to construe this proviso in such a way as to 
alter that and to substitute another time. 
Looking at the words of this Clause, I think 
the plain meaning of it is that if the mort- 
gagor paid the interest upon the Rs. 65,000 
regularly up to the 3rd of January 1871, 
the mortgagee would not enforce his security, 
and would not take advantage of the nov- 
payment of the money on the date which 
had been fixed. It was an agreement on his 
part which, if the mortgagor had performed 
his part, would have had effect, so that he 
would not hayé been allowed to take tlie 
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steps to foreclose the mortgage which he 
might otherwise have taken. This construc- 
tion makes the Clause consistent with the 
other parts of the deed, and gives to it the 
effect which the mortgagor would be fairly 
entitled to. I cannot understand or construe 
this deed as meaning more than that, or as 
intended by the parties to make the stipulated 
period for redemption to which the Regula~ 
tion would apply other than the 8rd of 
January 1866. 


The appellaut relied in his written state- 
ment on a decision of this Court in V Bengal 
W Law Reports, page 389." That was a different 
tase from the present, and does not appear 
to me to govern it. There the mortgage 
was in the English form, and the proviso for 
redemption or reconveyance was that in the 
event of the defendants paying the principal 
sum on the 4th of September 1868, and in 
the meantime paying interest on that sum 
half-yearly, with annual rests, in case of 
default in such payment, the plaintiff should 
reconvey the property. It appears to have 
been contended that default having been 
made by the mortgagor in payment of the 
interest, the stipulated period was to be con- 
sidered as the time when default was made ; 
and that the mortgagee had a right to fore- 
close the mortgage, although the 4th of 
September 1868 had not arrived. A Division 
Bench of this Court held that this was not 
so, and that the notice under the Regulation 
could not be given until the time which was 
stipulated for the payment of the principal 
had arrived. Thatis a different case from 
the present ; and the decision rather supports 
the view which we take in this case, namely, 
that we are to leok at the time which is sti- 
pulated for the payment of the principal sum, 
and that the intention of the parties is to be 
collected from the whole of the deed. To 


my mind, in all these cases, it is a question. 


of intention, what have the parties fixed 
upon asthe time for payment. In the present 
case, I entertain no doubt on the construction 
of this deed that the stipulated time for pay- 
ment was the 8rd of January 1866. 

I am of opinion that the decision of the 
Judge of Midnapore is right, and that the 
appeal ought to be dismissed with costs. 


Glover, J.—I concur. 
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- The 19th February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. i 


Suit for Wassılat. 
Case No. 698 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 18th February 1873, reversing a 
decision of the Moonsiff of Chumparun, 
dated the 11th August 1871. 


Dwarkaram Misser and another (two of the 
Defeudants) Appellants, 


versus 
Jogessur Lall (Plaintiff) Respondent. 


Baboo Bama Churn Banerjee 
for Appellants. 


Mr. R. E. Twidale for Respondent. 


In order to establish a claim for wassilat, it is incum- 
bent on a plaintiff to show, first, that he was entitled to 
posseasion during the period for which wassilat is clainted ; 
and secondly, that he was wrongfully kept out of that 
possession by the defendants for such period, 


Phear, J—Tuis case has been tried very 
imperfectly in the Court helow, and we think 
that it must be remanded for a fresh trial. 

The plaintiff brought his snit against three 
defendants, the two present appellants and 
another, seeking to obtain what is termed 
wassilat for the years 1275 and 1276. 

Now, in order to establish this claim, it 
was incumbent upon him to show that he 
was entitled to possession of the land which 
is the subject of suit during these two yeara, 
1276 and 1276. And_in doing this he would 
have to show what was the character of the 
possession to which he was entitled. Next, 
he would have to show that the defendants 
wrongfally kept him out of this possession 
during these two years, or part of them. 
And thirdly, he would have to give evidence 
upon which the Court would come to a 
reasonable conclusion as to the amount of 
loss which he had sustained by reason of his 
having been wrongfully kept out of the 
possession of the laud by the defendants. 

. It is usual in cases of this kind that the 
‘two first points should be established in a 
separate suit brought to. recover possession 
qf the land, namely, first, that the plaintiff is 


‘ 
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seeondly, that the defendant bas wrongfully 

kept him out of it. And if these two points Present : 

are established in a first suit brought in the | The Hon’ble J. B. Phear and G. G. Morris, 
Civil Court, then by the express provisions Judges. 

of Act VII of 1859, the plaintiff may : 

bring a second suit simply for an assessment Baca i of 1869 s. 31— 


of the mesne profits of which he has been 
deprived by the wrongful conduct of the 
several defendants. 

In the present case no previous suit has 
beea brought in the Civil Cont. And the 
plaintiff in his plaint seems to have relied 
for the purpose of establishing his right to 
wassilat upon a suit which was brought by 
him in the Collector’s Court against the 
same three defendants, and in which suit 
he obtained a partial decree against them. 
But manifestly from the explanation which 
we have endeavoured to give, this previous 
suit aod the decree in it could not relieve 
the plaintiff in this suit from the obligation 
to prove the two first points : consequently, 
the Lower Court could not rightly come to a 
decree in this suit without first trying the 
issues involved in these two points and 
arriving at a conclusion of fact upon them. 

The first Court appears to have taken this 
course and to have tried the case very fairly 
and completely. Butin the Lower Appellate 
Court, for some reason or other which has 
not been disclosed to us, the Subordinate 
Judge entirely omitted to consider these two 
first points at all. 

The two first defendants alone have 
appealed, and therefore the matter is nar- 
rowed to a question between the plaintiff and 
them, We think that the decision of the 
Lower Appellate Court must be reversed, and 
the case remanded for re-trial upon the three 
following issues :— 

First—Was the plaintiff entitled to the 
possession of the land which is the subject 
of suit during the years 1275 and 1276 ; and 
if so, what was the nature of the possession 
to which he was entitled ? 

Secondly.—In the event of the first issue 
being established in the affirmative, did the 
two appealing defendants wrongfully keep 
him out of such possession as he was entitled 
to during those years 1275 and 1276 or any 
part of them? And if so, then, 

Thirdly —What was the loss occasioned 
to the plaintiff by the wrongful conduct of 
the defendants in so keeping him out of 
possession ? 

The case must be tried upon the evidence 
which is now upon the record. 

The costs will abide the event. ë 


Case No. 927 of 1878. 


Special Appeal from a decision passed by 
the Officiating Judge of Bhaugulpore, 
dated the 31st January 1878, affirming 
a decision of the Moonsiff of Monghyr,, 
dated the 27th July 1872. ka 


Girdharee Lall Singh Pasban (one of tho 
Defendants) Appellant, 


versus 


Chundee Pershad and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale for Appellant. 


No one for Respondents, 


In a suit for rent, where an intervenor on his own 
account who pleads a deposit in Court made under 
Act VIII (B.C.) of 1869 is made a defendant by the Court, 
the fact of his being a defendant does not give mse to any 
equity as between the plaintiff and the other defendants, 


Phear, J-—Acoorpine to the finding of 
fact come to by the Lower Appellate Court, 
the present appellant, more than six months 
before the date of the institution of this suit, 
deposited in Court a sum of money as rent of 
the land in respect of which he is now sued. 
That being go, the plaintiff was barred by the 
operation of Section 81 Act VIII (B.C.) 
of 1869 from bringing a suit to recover rent 
of the same land due autecedently to the date 
when the deposit was made. 

We, therefore, think that the decision of 


“the Lower Appellate Court is wrong upon its 


own findings, and that the suit as against 
Girdharee Lall must be dismissed. 

We will add that Girdharee came in as an 
intervenor on his own account, and if the 
plaintiff had sued him jointly with the other 
defendants, it would have been difficult to 
understand how the payment, which was 
made by him on account of rent, should not 
have been reckoned to the benefit of the other 
defendants as well as himself. As, how- 
ever, he was made a defendant by the Court, 
that fact does not give rise to any equity as 
between the plaintiff aud the other defendants. 
Girdharee Lall must be paid his coste by the 
plaintiff in all Qourts. 
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The 19th February 1874. 
Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act VIII (B.C.) of 1869 8. 31—Estoppel. 


Case No. 926 of 1878. 


‘special Appeal from a decision passed by 
the Officiating Judge of Bhaugulpore, 
dated the 31st January 1873, affirming a 
decision of the Moonsiff of Monghyr, 
dated the 27th July 1872. 


Ramdin Singh and anothar (Defendants) 
Appellants, 


versus 


Chundee Pershad Singh and others 
(Plaintiffs) Respondents. 


Moonshee Mahomed Yusoof for Appellants 


Baboo Boodh Sen Singh and Moonshee 
Abdool Baree for Respondents. 


A suit for rent due for a period prior to a deposit being 
made under the provisions of Act VIII (B.C) of 1869, 
is not barred by a. 81 of that Act where the contention 
of the defendants is that the tenure was the dspositor’s 
and that the rent was due from him and not from them. 


Phear, J— Wn think, on the finding of 
fact at which the Lower Appellate Court has 
arrived, that it was right in holding that the 
plaintiff's suit against the appellants was not 
barred by Section 81 Act VIII (B.C.) of 
1869. The Judge finds that rent was 
deposited, or rather money was deposited, on 
account of rent of lands which are the 
subject of suit by Girdharee. And Section 
8lst says :—‘* Wheuever a deposit on account 
“of rent shall have been made under the 
“ provisions -of this ‘Alt “a of Act VI 









“of 1862, passed by the Lieutenant-Govern- 
“or of Bengal in Council, no suit shall be 
“brought against the person making the 
“ deposit, or his representatives, on account 
“ of any rent which accrued due prior to the 
“ date of the deposit, unless, &c.” 

It is trae that on the finding of the Judge 
this Section would bar a suit against 
Girdharee for any rent due before the date 
when the deposit was made. But this suit, 
as far ag we are at present concerned, is 
against, not Girdharee, but the appellants. 
Consequently that Section does not bar it. 

As to the other objections which have 
been made against the judgment of the 
Lower Appellate Court, we think they sre 
not substantial. The judgment of the Judge 
no doubt refers very shortly indeed to the 
evidence. But it does say that even if the 


jumma-bundee papers be excluded,, there is 


ample evidence, independently of them, ‘to 
warrant the Moonsiff in decreeing the 
plaintiffs claim as against the defendants. 
In other words, he is of opinion that that 
evidence is quite sufficient to establish the 
essential parts of the plaintiffs claim. We 
are not in a position to inquire whether this 
is so or not; or tojudge of the sufficiency 
of the evidence upon which the other finding 
of the Judge, to which we have refetred, has 
been come to. We think that on special 
appeal we ought not to interfere with the 
decision of the Lower Appellate Court, and 
that this appeal should be dismissed with 
costs. 

When we said just now that the Judge 
found that the payment was made by 
Girdhoree Lall, we intended to express that 
we understand him to say that the payment 
was made by Girdharee Lall on his own 
behalf within the meaning of the Act, and was 
not made by him as an agent for or on behalf 
of the appellant defendants. And, indeed, if 
the Judge had evidence upon which he coul 
base any conclusion whatever upon this 
point, it must, we suppose, appear certain 
that the payment was by Gutdharee for 
himself, and not by the appealing defendants 
in any form, because it is the appellant’s own 
contention that the tenure was Girdharee’s, 
and that the rent was due from Girdharee 
and not from them. Of course, if the notices 
and the declaration which ought to have been 
attached to the notice were before the Court, 
the matter would have been plain beyond alt 
possibility of mistake. We suppose that the 
evidence, whether St was in the shape of 
admission or otherwise before the Judge, 
was sufficient to justify his finding. 
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The 19th February 1874. sunnud was in no respect proved and was 


not admitted by the plaintiff. The Judge 


Present: remarks that inasmuch as it is 80 years old, 
The Hon’ble J. B. Phear and G. G. Morris, | the defendant could not be expected to prove 
Judges. it. But we need hardly say that this remak 


must have been made under considerablo 
misapprehension. It is not because a docu- 
ment bears a very important lopking seal and 
on the face of it purports to be more thuu 
30 years old, that therefore it is not neces- 
sary to prove it while the party to be affected 
by it does not admit it. In the case of a 
document of that sort, it is just as much 
incumbent upon the person who relies upon g 
it to prove it as if it were a documen 
appearing to have been executed only the 
day before the trial. The only difference 
between the two cases is this, namely, that 
the nature of proof is different in them. In 
order to prove the authenticity of this 
sunnud, the defendant ought at least to have 
adduced such evidence of the custody of the 
document and of payment of rent according 
to its terms, or of other acts done in accord- 
ance with it, as he was able to bring. If his 
case be a true one, he must have evidence in 
his power of that kind. He brought none of 
it. And consequently the piece of paper 
decorated with seal which he calls a sunnud 
of the Rajah so many years old, must 
remain, as far as this trial is concerned, 
simply a piece of paper without being avail- 
able as evidence on his behalf. 

So again with regard to the farkhuttees, 
the defendant cannot ask to have them looked 
at and treated as evidence against the plaint- 
iff unless he proves them to be authentic 
receipts binding upon the plaintiff. That is, 
he must give such evidence as will satisfy 
the Court that they are receipts given on 
behalf of the plaintiff by some one able to bind 
him. There is no such evidence on the 
record with regard to a considerable number 
of the farkhuttees, and therefore these ought 
not to have been treated as evidence. 

We repeat, it seems to us, that the Subor- 
dinate Judge was influenced in his view of 
the plaintiff's case by this evidence, And 
as we think that he ought not to have treated 
these materials as evidence, and ought not 
to have allowed them to influence his mind, 
the decision of the Lower Appellate Court 
must be reversed and the case remanded for 
re-trial. And we think it right to direct that 
upon remand the case be transferred to the 
Court of the Judge for re-trial. 

The appeal will be retried in its entirety 
by the Judge. 

Costs must gbide*the event. 
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Ancient Documents—Inadmissible Evidence. 
Case No. 949 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 5th February 1873, modifying 
a decision of the Sudder Moonsiff of 

` that district, dated the 28rd November 
1872. 


G. H. Grant (Plaintiff) Appellant, 
f versus 
Byjnath Tewaree (Defendant) Respondent. 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Appellant. 


Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose for Respondent. 


‘Where a sunnud bearing’ a seal and purporting to be 
upwards of 80 years old was tendered as evidence but 
was not admitted by the opposite party, HELD that the 
party tendering it ought at least to have adduced guch 
evidence as he was able of custody and of payment of 
rent or other acts done according to its terms. 

Where the Lower Appellate Court was influenced in 
his view of the plaintiffs case by such unproved sunnud 
and by farkhuttees simularly unauthenticated, the High 
Court reversed his decision and remanded the case for 
re-trial. 


Phear, J.—Tue learned pleader who 
appears.on behalf of the respondent has felt 
himself obliged to admit very fairly that the 
Subordinate Judge has treated certain docu- 
ments as if. they were evidence between the 
parties ; and he is unable to contend that these 
documents were properly proved, namely, 
the sunnud and a certain number of far- 
khuttees. But he has urged upon us that 
these have not materially influenced the 
judgment of the Lower Appellate Court in 
regard to his estimate of the plaintiffs case, 

We, are unable, however, to take this view. 
It seems to us that if the Subordinate Judge 
was right in treating the sunnud as evidenc 
between the parties, i.e. as if it had in 
truth, been proved, and so was fit to be 
taken as evidence between the parties, it 
must have had important weight given to it 
in this case. It is almost impossible to sup- 
pose that the. Subordinate Judge was not 
influenced in his view of the plaintiff's cnse 
by the belief which he undoubtedly held 
that this sunnud was evidence between the 
parties. It. appears, however, that this 
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The 19th February 1874. 


Present : 
The Hon’ble F. B. Kemp, Judge. 
Civil Court Ameen—Act VIII of 1869 s. 180. 
Case No. 1198 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the \st April 1873, modifying a 
decision of the Moonsiff of Seetakoond, 
dated the 28th December 1872. 


a 


e Ram Dhun Dey (Plaintiff) Appellant, 
versus 


Ram Monee Dey (one of the Defendants) 
Respondent. 


Baboo Aukhil Chunder Sen for Appellant. 


Baboo Grish Chunder Ghose for 
Respondent, 


A Civil Court is ot warranted in deputing its 
fanctions to an Ameen, and an Ameen is bound not to go 
beyond the points referred to him for enquiry. 


Kemp, J.—Tue plaintiff is the special 
appellent in this case. The defendant Ram 
Monee Dey, special respondent, is the plain- 
tiff’s brother. It appears that there were four 
brothers, and that a partition took place in 
1221 Maghee into four equal shares. The 
present suit is brought on the allegation 
that the bishtnoo mundull lauds were held 
in common; that there were also Jal lands 
held in common ; and that the plaintiff has 
been ousted by the defendants from one cora 
of bishtnoo mundull land, 2 gundahs 2 coras 
of ijmalee lâl land, and that the defendants 
have encrouched upon the homestead lands 
two cubits. The defendants pleaded limitation, 
aud also that the allegation of the plaintiff 
that the lands were held ijmalee was false ; 
that there had been n separation by metes 
and bounds which included the lâl lands, 
and that the bishtnoo mundull lands fell to 
the share of the defendants. The first Court 
dismissed the plaintiff’s case with reference 
to the bishtnoo mundull and 141 lands, but 
found that the report of the Ameen showed 
that the defendant was in possession of more 
homestead land than he was entitled to under 
the partition, and gave the plaintif a 
modified decree for possession of 14 cnbits 
of homestead land to the north bounded by 
a straight line drawn due east to west, touch- 
ing the northern extremity ofethe base of the 
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mangoe and nut tree marked M and N in 
the Ameen’s map. The rest of the suit was 
dismissed. On appeal the Subordinate . 
Judge, Baboo Russick: Lall Bose, has dis- 
missed the whole of the plaintiff’s suit. He 
has taken exception to the proceedings of the 
Ameen, and remarks that he has usurped the 
functions of the Court; that he has settled 
issues, taken evidence, and given a decision 
upon points not referred to him for enquiry, 
The Sabordinate Judge has also found on 
the evidence adduced by the plaintiff in this 
case, consisting of four witnesses, that the 
plaintiff’s allegation that the lands were 
jmulee was false, and also that the witnesses 
have failed to prove the plaintiff’s case with 
regard to any portion of the land claimed 
by the plaintiff. 

The grounds taken in special appeal 
are that the Subordinate Judge was wrong 
in law in not taking notice as evidence 
in the case of the report of the Ameen, and 
of the evidence and documents produced 
before the Ameen. The second ground is 
that the Subordinate Judge has passed no 
decision whatever on the cross-appeal of the 
plaintiff. 

Taking the second ground first, it is clear 
to my mind that the Subordinate Judge has 
passed a decision upon the cross-appeal of 
the plaintiff. He commences his decision by 
saying that the plaintiff has filed a cross- 
appeal against the decision of the Moonsiff ; 
he also goes into the evidence of the plaint- 
iff, and finds that that evidence falsifies, and 
780 it certainly does, the allegation upon which 
the plaintiff came into Court, and which was 
the main averment on which he based his 
claim, namely, that these lands were ijmalee, 
and not divided. 

-Then with reference to the other ground, 
there are conflicting decisions of this Court 


.as to how fur an Ameen’s report may be 


admitted as evidence in a case. No doubt, 
Section 180 of the Code of Procedure lays 
down that Ameens have the power to call for 
evidence in matters referred to them; they 
have also the power to call for and examine 
ocuments and other papers relevant to the 
subject of enquiry, and the Section also enacts 
that the report and depositions shall be taken 
as evidence jn the suit and shall form part of 
the record, and in a case to be found in the 
9th Volume, Weekly Reporter, page 597, 
decided by the late Justice Bayley sud 
Justice Macpherson, those Judges held that 
the report of an Ameen and the depositions 
taken before an Ameen are receivable as 
evddence in the suit, aud that inthe face of 
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the provisions of the law, Section 180, it 
was not competent to the Lower Appellate 
Court to refuse to consider the Ameen’s 
report and the depositions of the parties and 
witnesses examined by him, But in a later 
ease which I may observe is also supported 
by otber rulings of a later date, and which 
is to be found’in Volume IV, Bengal Law 
Reports, Appendix, page 33,* decided by 


* The 19th January 1870. 
Present: 
The Hon’ble J. B. Phear and Dwarkanath Mitter, 
Judges. 
Case No, 2828 of 1869. 
Special A from a decision the Subordinate 
Judge of Backer e, dated the 29th June 1869, ify- 


dated 


6 
ing a decision of the Moonsif of Prijpore, 
20th Jane 1867, á , 


Issur Chunder Doss (one of the Defendanta) Appellant, 
versus 
Joogul Kishore Ohuckerbutty (Plaintiff) Respondent, 
Baboo Bhyrub Chunder Banerjee for Appellant. 
No one for Respondent. 


Phear, J.—TH16 18 a suit to obtain a declaration of the 
plaintiffs right of possession to certain land as against 
the defendant. There are therefore two elements in ihe 
cause of this suit. First, the possession of the plaintiff, 
and secondly, his title as against the defendant to retain 
that possession, As far as we can judge from the 
written judgment of the Court below, that Court was 
of opinion that the plaintiff had failed to show any title 
to the land as against the defendant. The words of the 
Judge are:—" lt appears that plaintiff has failed to pro- 
* duce his title-deed, the pottah, whereby to show that 
“ the lands in demand are included within the talook.” 
Apparently, some other inferior documentary evidence 
was pat in for the purpose of supporting tatle. But the 
J ade considered that even that evidence did not extend 
to the land in dispute. Under these circumstances, it 
seems that the fist Court sent an Ameen into the 
mofussil, as the Subordinate Judge saya, “ to ascertain 
“ the real facts of mght and possession and the boundary 
“ of the place,’ and the Judge remarks that the Moon- 
sift did well in doing so. I quite agree with the pleader 
who has argued this case on behalf of the appellant that 
this proceeding is entirely unjustifiable It really 
amounted to deputing the decision of this case to the 
Ameen, This Court has very many times in reference 
to proceedings of ‘this kind expreased its opinion that 
Section 180 of the Civil Procedure Code does not warrant 
a Civil Court in deputing its functions to an Ameen, 
whom it senda to the locality for the purpose of making 
a local investigation, All that it can charge the Ameen 
with is to obtam such information with regard to the 
physical features of the place in dispute, the identifica- 
tion of land depicted in maps with the parcels which 
are the subject of the auk the identification of maf 
with one another by the aid of objects to be found on the 
land, and other matters of this kınd which may be of 
use ın, and auxgliary to the proper trial of the suit by 
the Court’ before which it 18 pending. 

It is not very clear tomy mind from the judgment 
of the Lower Appellate Court to what extent that Court 
has relied upon the report which the Ameen, deputed in 
the way I have just mentioned, made to the Ceart. But 
I think I gather from it that the Subordinate Judge has 
found in that report the only evidence of title up 


Justices Phear and Mitter, those Judges 
observe that this Court has very many times, 
with reference to proceedings of this kind, 
expressed its opinion that Section 180 of the 
Civil Procedure Code does not warrant a 
Civil Court in deputing its functions to an 
Ameen. Now in this case, there can bo no 
doubt, after reading the report of the Ameen, 
that he has gone into points far beyond those 
which were contained in the perwannah 
appointing him, and he has alao usurped to a 
certain extent the functions of the Court. 
It is true that the Subordinate Judge has 
put aside the evidence taken before the% 
Ameen, but he has found, upon the evidenc& 
which was adduced in Court by the plaintit, 
not only—as supposed by the pleader for the 
special appellant—that the plaintiff’s four 
witnesses have been disbelieved because they 
could not give the precise date oa which the 
plaintiff was ousted by the defendants from 
a portion of the homestead lands as alleged 
by the plaintiff, but he has also found that 
these four witnesses do not prove that the 
defendant has exceeded his ‘boundary. li is 
very clear from his decision that he has 
found that the defendant has not encroached 
upon the plaintiff’s boundary. Therefore, on 
the whole case, looking to the fact that the 
plaintiff’s allegation that the bishtnoo 
mundull lands and the lal lands were ijmulee, 
has been found to be false on his own 
evidence and on the evidence adduced by 
him, and also to the fact that the Ameen has 
certainly exceeded the instructions received 
from the Court as to the enquiry to ba mada 





which the plaintiff has been allowed to succeed. In thet 
report, the Ameen states that ıt appears from the copy of 
kuboolent filed by one of the defendants, whom he men- 
tions, not the appellant, that a certam plot of land, a 
portion of which 1s in dispute, appertains to the howalah 
of the plamtuf, and upon this statement of tho Ameen 
the Lower Appellate Court has bused its judgment in 
favor of the plaintiff. The appellant objects to this 
statement bemg used in evidence agamst him, and I 
think that objection is good. It is obvious that this 
evidence, if evidences ıt can be called, is intrinsically of 
the weakest possible character; and if it had been 
adduced and tendered in open Court, the appellant would 
have been entitled to object to ıt and to require that it 
should be excluded. A copy of a kubovleut simply 
filed by one of Ins co-defendants certamly ought uot to 
have been used in evidence aguinst him without his 
consent; still lesa, if I may say so, ought ihe statements 
of the Ameen sent to make a local investigation with 
reference to the effect of this copy of the kubooleut to 
have been treated as anything upon wuch the Civil 
Court could act. I think, thereiore, that tha decice of 
the Lower Court, so far as 1t was adverse to theappellant, 
was made without legal materials to sapport it: and that 
this appeal ought to be decreed. The decree ot the Lower 
Court must be rivera ane the suit be dismissed aa 
agamst the appellant. The appellant will havo huis 
costs ın all the Courts, 
\ 40 
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by him in this case, and bas usurped to n 
certain extent the functions of the Court, and 
lastly to tho fact that the Lower Appellate 
Court has found ou the evidence that the 
defendant has not encroached unvon the 
homestead luuds, I dismiss the special appeal 
with costs. 


The 19th February 1874. 
Present: 
The Hon'ble F. B. Kemp, Judge. 
Auction- Purchuse— Limitation. 
Case No. 1129 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 81st March 1873, affirming a 
decision of the Moonsiff of Runguaneah, 
dated the 14th January 1873. 





» 
é 


Ahmed Ali elias Amannt Ali and others 
(some of the Defendunts) Appellants, 


versus 

Haree Chand (Plaintiff) Respondent. 
Raboo Bama Churn Banerjee for Appellants. 
Buboo Sreenath Banerjee for Respondevt. 


Whero the plen of limitation is raised to a suit, it is 
for the plamtiff to set it aside. 

Whero a dectee-holder, after purchase at an execution - 
sale of hisjudgment-debtor’s 11ghts and interests, sues 
for a declaration of title and for possession, and defend- 
ant pleads that neither plain nor his judgment- 
debtor was in possession within 12 years prior to the 
suit, the plea 1s not rebutted by the fact of the swt 
having bean brought within 12 years from the date of 
the auction-purchase. 


Kemp, J.—Txe defendants are the special 
appellants in this case. The plaintiff purchased 
the rights and interest of one Ashgur Ali 
at n salo under Section 110 of Act X of 
1859. The plaintiff’s purchase is dated the 
24th of July 1865. After his purchase 
he let out a portion of the land to one Taj 
Mahomed. ‘Taj Mahomed, the sub-lessee of 
the plaintiff, not being able to got possession 
of the lands so leased out, brought a suit 
against his lessee, the plaintiff, making him a 
pro formå defendant and against other parties. 
That suit was dismissed, and on an appeal to 
this Court the decision of the Lower Court 
was confirmed. The plaintiff, stating that 
his rights have been prejudiced by the deci- 
sion adverse to his sub-lessee Taj Mahomed, 
has now brought this suit to have his title 
declared and for possession, and to have the 
déed of conveyauce set tp bythe defendarte, 


dated the 14th of Aghran 1217 Muggee, 
set aside as fraudulent and collusive. 

The defendants urge that the claim is 
barred by the Statute of Limitation; that 
Ashgur Ali, whoserightshave been purchased 
by the plaintiff, never owned or held the lands 
in dispute; that Hyder Ali was entitled to 
the laud aud that he sold it to the defendant’s 
ancestors in 1217; and that ever since that 
year they have been in possession. 

Both Courts have given the plaintiff a 
decree. The first and mnin ground taken in 
special appeal is that both the Courts below 
were wrong in law iu their adjudication upon 
the plea of limitation. On referring to the 
decision of the first Court, the Moonsiff of 
Chowkey Rungunneah, I find that the Moonsiff 
has held that, as the defendant has raised the 
plea of limitation, it would be for him to 
make it out. This is obviously wrong. 
Unfortunately, the Subordinate Judge, in try- 
ing the issue of limitation, has also erred iu 
law. He holds thant because the plaintiff has 
brought this suit within 12 years from the date 
of his auction-purchnse, or within 12 years 
from the 24th of July 1865, his suit is in time, 
entirely overlooking the plea of the defendants 
that neither the plaintiff nor his judgment- 
debtor, whose rights and interest he purchased 
at a sale under Act X of 1859, were in 
possession within 12 years prior to suit. If 
the case had rested on this finding alone, 
there is no doubt that both Courts having 
erred in law, the suit ought to be remanded, 
but I am of opinion that such remand is not 
necessary in this case. In 1866 there was a 
suit in which Hyder Ali, the defendant’s 
admitted vendor, was plaintiff, appellant, and 
Haree Chand, the present plaintiff before the 
Court, was defendant, respondent, and Ashgur 
Ali, whose rights and interest the plaintiff 
purchased, was a party. In that case the 
issue laid down was :—Has the plaintiff, that 
is to say, Hyder Ali, title and possession in 
the disputed landa? or was the title and 
possession with Ashgur Ali, whose rights and 
interest have been purchased by Haree Chand, 
the principal defendant in that case? In 
that case of 1866, there was a clear finding 
in the presence of the present plaintiff and 
of the party through whom the present 
defendants derive their title, that the pos- 
session and title were not with Hyder Ali, 
but with Ashgur Ali, whose rights oud 
interest the plaintiff purchased. Then it has 
also been found by the Lower Appellate 
Court, a finding in Which I concur, that this 
is clearly an attempt on the part of Hyder 
Ali to raise a question which was finally 
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decided against him in 1866. The present 
defendant Ahmed Ali is no other person thau 
the sou of Hyder Ali. The kobalah purports, 
it is true, to be from the mother, but it is 
clearly a collusive transaction which las 
been set up to defeat the plaintiff ’s title and 
possession which has alrendy been decided 
in 1866. Then there is the fact that in the 
Government chittahs the name of Ashgur 
Ali is registered as in possession of this 
talook. Taking this view of the case, I 
think it unnecessary to remand it for a clearer 
finding on the question of limitation, inasmuch 
as the question of possession was decided in 
1866 in favor of the plaintiff’s judgment 
debtor Ashgur Ali, whose tights and interest 
have passed to the plaintiff by a sale under 
Section 110 of Act X of 1859. 
The appeal is dismissed with costs, 


The 20th February 1874. 


Present: 


The Hou’ble F. B. Kemp and F. A. Glover, 
Judges. 


Principal and Agent—Suit for Adjustment of 
Accounts—Jurisdiction. 


Reference to the. High Court by the Judge 
of the Small Cause Court at Rajshahye, 
dated the 10th January 1871. 


Krishua Kinkur Roy, Plaintiff, 
versus 


Madbub Chander Chuckerbutty, Defendant. 





A suit by a principal against an agent for adjustment 
and investigation of disputed items of account which 
could not be determined within six weeks, and which 
charged the agent with colluding with judgment-debtors, 
was held to be properly triable by the Civil Court, and 
not by the Small Cause Court. 


Case.—TuHIs is a suit to recover the 
balance of certain moneys said to have been 
received by the defendant as agent for plaint- 
1ff and not accounted for, according to the 
trust reposed ın him. The substance of the 
plaint is herewith aunexed. It charged the 
defendant with collusion with judgment- 
debtors. 

¿The plaint was filed in the Moonsiff’s 
Court at Benuleah and was returned by the 
Moonsilf, after the settlement of issues, for 
the purposes of filing it in the Small Cause 
Court at Beauleah ; the Moonsiff cousider- 
ing that he had no jurisdiction to try the 
suit with reference to the*ruling of the Divi- 
sion Bench at page 4, Weekly Reporter, 
Volume XX. On the case coming ou fos 


hearing before me, the defendant was exn- 
mined ; he says that he did not act di- 
honestly, and that he had duly ac ounted tor 
all the moneys he bad received ; that he dd 
not misappropriate avy sum of money, © 
improperly charge the plaintiff with any it im 
of ıt in his accounts. 

It nppeared to me that the.case involve 
investigntion of various disputed items «r 
the accounts rendered by the defendant m 
his capacity of agent for plaintiff, which me 
to be proved by witnesses, some of when 
reside at Moorshedabad ond elsewhere, uid 
one at Benares; the accounts extendins + 
over two years and two months, ° 

Such an adjustment of disputed account- 
is, I thought, not compatible with the speedy 
procedure prescribed for Courts of Smu'l 
Causes constituted under Act XI of 1865, 
and is not capable of satisfactory determina- 
tion until all the witnesses cited by both 
parties were examined, and this canuot pox- 
sibly be done within the limited period of s'a 
weeks allowed for the disposal of a Swal 
Cause Court case. 

Application has already been made for the 
examivation of the witness by commission 
at Benares. 

I therefore ordered the pluint to be 
returned for the purpose of being tried iu th 
Moonsiff’s Court with reference to the prin- 
ciple Inid down in the High Coui ts Ruling ut 
page 66, Suthe:land’s Ruling Bovk on Reter 
ences from Small Cause Courts. 

The plaintiff applied for review of mr 
order and prayed that a reference may b 
made to the Hon’ble Court on the point. | 
admit this application and accede to h. 
prayer of submitting the case for the opinio: 
of the Howble Judges of the High Coui 
under Section 22 ot Act XI of 1865. 

The point upon which I solicit the Iont 
Courts’ opinion is whether a suit which eeh 
for adjustment and investigation of vaou- 
disputed items in accounts extcuding over 1v o 
yeurs and two months between the princir.. 
nnd agent, and which charges the defendan: 
with collusion with judgment-debtors in tls 
receipt of money, can be, as a rule, tried: 
the Small Cause Court ? Aud if so, wheth ` 
such investigation is compatible with tle 
speedy and simple procedure laid down fı 
the guidance of Small Cause Court Judge , 
and the ruling of the High Court ut page ( 
on references tio. 
Mofussil Small Cau - 
Courts above cite ; 
vide Sutherlaua’s 
Books of Rulings, 


A 


Tara Soonduree Debia 
versus 
Huro Soonduree Debia 
and others, decided 6th 
February 1864. *- 4 
+ 
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T, however, still remain of opinion that such 
a guit should be left to be tried in the 
ordinary Civil Court. The opinion expressed 
by the Hon’ble Judges of the High Court in 
the case cited by the Moonsiff was for the 
purpose of determining whether a special 
appeal lies in such acage under Act XXIII 
of 1861 Section 27, but no such question 
as has been stated in my reference was 
directly raised or discussed. 


Judgment of the High Court. 
Kemp, J.—We concur with the Small 
Cause Court. This is a suit which ought to 
*be tried by the Civil Court and not by the 
Small Cause Court. 


The 20th February 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


A Priori Probability— Appellate Court— Reasons 
for Difference. 


Case No. 814 of 1878. 


Special Appeal from the decisions passed by 
the Officiating Additional Judge of 
Tirhoot, dated the 
February 1873, reversing a decision of 
the Moonsiff of Durbhangah, dated the 
13th August 1872. 


Shaikh Mahomed Salleh (Defendant) 
Appellant, 


versus 


Shaikh Nuseerooddeen Hossein and others 
(Plaintiffs) Respondents. 


Massrs. R. E. Twidale and C. Gregory for 
Appellant. 


Moonshee Mahomed Yusoof for 
Respondents. 


A matter in issue between parties ought not to be 
determined merely upon a priori probability, however 
improbable the features of the case put forward by one 
of the parties. 


The Judge of an Appellate Court dissenting from the 
decision of the first Court is bound to give good grounds 
why he cannot come to the same conclusion ag that 
Court upon the material evidence before the Court, 


Phear, J—It appears to us from the 
jndgment of the Lower Appellate Court that 
the investigation of the case in that Court 
has been most unfortunately imperfect, and 
that material error has ensued in the deters 
mination of the matter in suit between the 
parties, j y 


18th and 24th} 


The plaintiffs sued to redeem from the 
defendant certain property which they said 
was mortgaged to the defendant in the month 
of Aughran 1261 by the owner of the 
property under a zur-i-peshgee lease for seven 
years. They say that they are the heirs and 
representatives of the mortgagor, and allege 
that the loan has been paid off by the zur-i- 
peshgee lease ; and upon this statement of 
the case they seek to recover not only the 
land itself, but damages for the loss of 
profits which they have been deprived of by 
the over-holdiog of the defendants. 

The defendants admit the original mort- 

age transactions they also admit the 
plaintiffs’ title by inheritance. But they say 
that at the expiration of the original term of 
thezur-i-peshgee lease the mortgagor conveyed 
to them the whole property, the entire right 
in the property including the equity of 
redemption, for a consideration of Rs. 1,900 
by a kobalah which they produce, and 
which was undoubtedly registered at the 
time of its date. 

This being the present state of the case 
between the parties, the first issue was 
whether or not Mussamut Tukdeerun, the 
admitted mortgagor of the property, did con- 
vey the property to the defendant in Kartick 
1267, as the defendant said that she did. 
And in the event of that issue being found 
adversely to the defendant, the only other 
issue which would arise between the parties 
would be whether or not the amount of the 
money advanced to the mortgagor had been 
paid off by the usufruct, as the plaintiff 
alleged. 

The Lower Appellate Court has deter- 
mined the first issue against the defendant. 
But it has done so without making the least 
reference to the evidence. 

It appears that the defendants, in order to 


.| support the allegation of their purchase, 


adduced witnesses who stated that they were 
present at the time when Mussamut Tukdee~ 
run executed the kobalah, and who deposed 
to all the principal facts which they had the 
opportunity of seeing in connection with 
this alleged act of purchase and sale. 

The first Court very carefully considered 
the whole of this evidence, and also the 
various considerations which arose out of the 
general circumstances of the parties and of 
the sale transaction ; coming inethe end to 
the conclusion that the defendants bad 
satisfactorily made out the affirmative of this 
issue. . 

The Judge, however, as has already been 
tmaentioned, does not make the smallest 
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reference to the character and details of this 
evidence. He states that the trial of the 
case occupied two whole days before him, 
und that he heard arguments on both sides at 
considerable length : and taking the defend- 
ants’ case as it was presented to him at the 
trial, he considered it to be so improbable 
that he entirely discredited both the 
mookhtearnamah, which was said to have 
preceded the bill of snle, and the bill of sale. 

Now we need hardly point out that 
although a case put forward by a party to a 
suit may appear to present features of very 
great improbability, yet it is not merely upon 
the a priori probability that the matter in 
issue between the parties ought to be 
determined in a Civil Court. The question 
in this suit eminently depended upon the 
value of the testimony which those persons 
gave who said that they were witnesses to 
the actual sale transaction. It may quite 
well be that in spite of all the improbabilities 
which the Judge thought attached to the 
case put forward by the defendants, yet it 
nevertheless was true to the smallest item of 
fact. The first Court thought it was true, 
and gave its reason for thinking that the 
improbabilities upon which the Judge deter- 
mined the case were entirely outweighed by 
the actual aud direct testimony of the 
witnesses to the principal and material facts. 
It is plain to us that the Judge has in the 
trial below neglected the most material part 
of the Court’s duty in regard to the investi- 
gation which he had to maké ; for he has 
not given that direct attention to the parol 
testimony which be was bound to give. He 
has pronounced a decision which in effect 
amounts to finding that several witnesses 
have been guilty of the most deliberate and 
fraudulent perjury without having apparently 
in any degree examined that testimony 


and inquired into the value of these persons’ |, 


evidence. This is very much indeed to be 
deplored, because if the conclusion in this 
respect at which the Judge arrived is the 
correct conclusion, then certainly these 
_ witnesses ought each and all of them to be 
tried for perjury in a Criminal Court, an 
upon conviction to be subjected to very 
grave punishment. 

We have already mentioned that the Court 
of first instance based its decision upon a 
very close consideration of the testimony 
which these very witnesses gave in this case 
with regard to the material facts ; and the 
Judge in overruling this decision has not, as 
he ought to have done, expressly stated why 
he did’not take the same view of the value 










of that testimony us the Moonsiff took. I) 
is not enough for a Judge of an Appellate 
Court dissenting from the decision of tho 
first Coart simply to overrule that decision, 
He is bound to give good grounds why ho 
cannot come to the same conclusion as thai 
Court came to upon the material evidence 
before the Court, . 

We think that the decision of the Lower 
Appellate Court cannot be supported upor 
the judgment which bas come up to us. 
We, therefore, reverse the decision anc 
remand the case to the Appellate Court for 
re-trial, And we direct that upon remands 
the case be transferred to the file of tly 
District Judge for re- trial. 

Costs to abide the event. 


The 23rd February 1874. 
° Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson 
J. B. Phear, W. Ainslie, and G. G. Morris, 
Judges. 

Sudras— Adoption. 
Case No. 88 of 1872. 


Regular Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
lst February 1872. 


Beharee Lall Mullick and another (Defend- 
aunts) Appellants, 
versus 
Indar Monee Chowdbrain (Plaintiff ) 
Respondent. 
Baboo Mohinee Mohun Roy for Appellants. 


Baboo Hem Chunder Banerjee for 
Respondent. 
Amongst Sudras in Bengal no ceremonies are neccs- 


mary to make a valid adoption, in addition to the givın,; 
ani 


taking of the child in adoption. 

This case was referred to the Full Bench 
on the 27th Novemper 1873 by Couch, C.J., 
and -L. S. Jackson and J. B. Phear, JJ., 


‘with the following remarks :— 


Couch, C.J.—We» think that the follow- 
ing question of law arises in the case, viz., 
whether amongst Sudras in Bengal, in 
addition to the giving and taking of the chill 
in adoption, any, and if any, what cerc- 
monies are necessary to make a valil 
adoption ; and if any ceremonies are neces- 
sary, at what time they must be performed. 
We think the decision on this question in 
the IV Bengal Law Reports, 162,* should ba 


* 43 4 Rn Civil, 168. 
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considered by a Full Bench, and therefore we 
refer it for decision by a Full Bench. The 
further’ hearing of the case will be adjourned 
till the answer to the question is returned. 


The judgment of the Full Bench was 
delivered as follows by— 


Couch, C.J.—The question referred to us 
for decision is “ whether amongst Sudrag in 
Bengal, in addition to the giving and taking 
of the child in adoption, any, and if avy, 
what ceremonies are necessary to make a 
valid adoption ; and if any ceremonies are 
qyecessary, at what time they must be per- 
amed.” We are not asked to decide 
whether, according to the received law iu 
Bengal, proof of the performance of the 
datta homam is essential to establish a valid 
adoption ina Brahmin family. It has been 
held by the High Court nt Madras in 
V. Singamma v. Vinjamuri Venkutacharhe, 
IV Madras High Court Reports, 165, not to 
be essential; but a Division Court of this 
Court held in the case in IV Bengal Law 
Reports that it was, 


The Madras decision was not noticed either 
in the argument’ or the judgment. It not 
being necessary to decide this question in 

ethe appeal in which this reference is made, 

we do not propose to do so, and shall only 
consider what is the law of Bengal in the 
case of Sudras. 


We refer first to the Dattaka-Mimansa, 
In Section 1 the author treats of by whom 
adoption mny be made. Having stated in 
Verse 15 and the following verses when a 
woman may ndopt, he says in Verse 24:—“ It 
“must not be argued that since under a text 
“of Cannuka the employment of n priest is 
“according to the approved doctrine the 
“ homa may be completed by his inter ven- 
“tion; for although that were completed, 
“still would the adoption (by the woman) be 
“imperfect, since she is not competent to 
“ pet form the prayers requisite for the same.” 
And in Verse 25 the prayers are specified. 
This is an assertion that notwithstanding the 
incompetency of a woman to perform the 
requisite prayers, there may bea complete 
adoption by her, and that this is not by 
reason of the intervention of n priest. The 
Sudras being also incompetent to perform 
the prayers specified, the author notices their 
case; and in verse 26 says :—“ Nor does thus 
“the want of power of Sudras follow, for 
“ their ability (to adopt) is obtained from an 
“indication (of law) conclusive to that effect 
“in this passage :—‘Of SyiraS from amongst 
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“those of the Sudra class? By this Vaches- 
“pati is refuted, who says :—‘Sudras are 
“incompetent to affilinte-a son, from tbeir 
© incapacity to perform the sacrament of the 
“homa and prnyers prescribed for adop- 
“tion?” The text of Cannaka thus referred 
{ois given in Section 2 Verse 74. When the 
anthor says Vachespati is refuted, he plainly 
affirms that the incapacity of Sudras to per- 
form the koma and the prescribed prayers 
does not make them incompetent to adopt. 
He then in Verse 27 states in what manner 
the competency is produced. It treats of 
adoption by women and concludes :—“ There- 
“fore since by this passage (of women and 
“ Sudras without prayers) a dispensation 
“with respect to prayers is established, the 
“adoption (of the women in question) would 
“be valid without prayers; like their 
“acceptance of any chattel.” 

Thus we have it distinctly laid down that 
Sudras may adopt, and that an adoption by a 
Sudra without prayers is valid, because there 
is n dispensation with respect to prayers, It 
wonld be snrprising if any passage from this 
author could be produced which would be an 
authority for saying that an adoption by: a 
Sudra without the ceremonies is invalid. 

In Section 6 the author treats of the mode 
of adoption. A Sudra is expressly mentioned 
only in Verse 29, where it is said that he 
ought to bestow as a giatuity on the officiat- 
ing priest “ the whole even of his property : 
if indigent 'to the extent of his means.” In 
order to mnke’the author cousistent, the rules 
prescribed in this Section must be under- 
stood as subject to the qualification that the 
person adopting is capable of observing 
them. It is not to be supposed that the 
author intended to contradice what he had 
before laid down about women and Sodras ; 
and the concluding Verse 56—“ It is there- 
of 
“ adopted is occasioned only by the proper 
“ceremonies : of gift, acceptance, a burnt 
““snerifice, and so forth, should either be 
“ wanting,—the filial relation even fails ”— 
must be understood as only: applying where 
there is a capacity to perform the ceremonies. 
To give any other meaning to it would make 
the author absolutely contradictory. In one 
part of his work he would be saying that a 
Sudra can adopt, and in another that au 
adoption by a Sudra is invalid, beeause cere- 
monies have not been performed: which he 
was incapable of performing, and which the 
author had said he tvas exempted from per- 
forming.. The doctrine in- the Dattaka- 
Chandrika, which is preferred in Bengal, does 
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not differ from this. On the contrary, 
Verses 29 and 82 of Section 2 support it. 

The text of Manu quoted in Section 6 
Verse 3 must be understood as applying to 
those who are capable of observing the 
ordained rules, and not to Sudras. The 
decision in TV Bengal Law Reports, Appel- 
late, Jurisdiction, 162,* which made this 
reference necessury, is based upon n passnge 
in the Vyavastha Durpana, 2nd Edition, 875, 
where the author quotes as an authority for 
what helays down a passagefrom the Dattaka- 
Nirnaya, butit appears that the whole of the 
sentence is not given. After “a Sudra also 
should act in like manner” are the words 
“nud even without the performance of 
homa, &c., the adoption is valid.” Thus 
the authority given by Shama Churn Sircar 
for his position proves to be no authority for 
it, but the contrary. 

The decision appears to us to be unsup- 
ported by any authority. 2 Strange, 89, may 
be cited as a contrary authority, The 
notoriety alluded to at page 170, if the 
practice had a modern origin, as is probable, 
would not be a sufficient foundation for a 
rule of law. We think we ouglit to overrule 
that decision, and answer the question put to 
us by saying that amongst Sudras in Bengal 
no ceremonies nre necessury in addition to 
the giving and taking of the child in 
adoption. 


The 23rd February 1874. 
Present : 
The Hon'ble J. B. Phear and G. G. Morris, 


Judges. 
Sule by Guardian—Suit by Minor—Purchase- 
money. 
Case No. 939 of 1873. 3 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 30th September 1872, affirming a 
decision of the Subordinate Judge of 
thut district, dated the 14th March 1872. 
Muthoora Doss (Plaintif) Appellant, 
versus 
Kanoo Beharee Singh and others 
(Defendants) Respondents. 
ie C. Gregory, Baboo Mohesh Chunder 
Chowdhry, aud MMoonshee Abdool Baree 
for Appellant. 
Ir. R. E. Twidale and Baboo Romesh 
Chunder Mitter for Respondents. 
Ina suit to recover property which was sold by 
plaintiff's guardian while plaintiff was a minor, the 
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burden lies upon the defendanta to show that there was 
such a neceasity for the sale as would serve to give tho 
ian legal authority to sell, or that upon due inquirv 
efendants were reasonably led to suppose that such 
necessity existed. 


Where defendants fail to show that they obtamed a 
good title by their purchase, but ıt appears that the 
purchase-money was applied in any way to the minor's 
benefit, the latter 1s not to be entitled to a deciee for 
immediate possession without also refunding the said 
money with interest: a set-off bang allowed him for 
net rents and poe for the time the property was in 
the possession of the defendants. 

Phear, J.—Tur defendants in this suit 
purchused the property which is the subject 
of suit from the guardian or guardians of 
the plaintiff during his minority, for the” 
sum of Rs. 5,000. The plaintiff secks to 
recover this property from the defendants 
upon the allegation that his guardian had uot 
authority to sell the property, and thot 
accordingly the defendants obtained no title 
to it by virtue of their purchase. 

The defendants admit the fret of the pur- 
chase from the plaintifs guardian, nnd conse- 
quently the burden lay upon them to show 
that there was such s necessity for the snle 
at the time when it was made as would serve 
to give to the plaintiff's guardian authority 
to sell the property, or that upon making due 
enquiry at that time they were reasonably 
led by the results of that inquiry to suppose , 
that such a necessity existed. 

It seems to us that the Lower Appellate 
Court has carefully abstained from finding as 
n fact upon the evidence before it that at the 
time of the sale such a necessity existed as 
served to give the guardian authority to sell. 
Aud he has not in distinct terms found thut 
the other branch of the alternative is satis- 
fied, namely, that the defendants made due 
inquiry into the existence of tle necessity, 
and were reasonably led upon that inquiry to 
believe that there was a necessity. ' 

The Judge says that it is enough for the 
success of the defendants in this suit, if it 
appears on the evidence that there was, ns 
he terms it, “apparent necessity” for the 
sale, And upon a review of the evidence ho 
arrives at the conclusion that there was an 
apparent necessity of this kind. But in this 


€| we think the Judge was wrong in law. No- 


thing short of nu actual necessity will give 
legal,authority to the guardian to sell, though 
as has more than once been explained in this 
Court, if the intending purchaser has done 
ull in his power to ascertain the facts as to 
the necessity and has been honestly lod upou 
due enquiry to think that there was such a 
necessity, this-belief so founded on his part 
will, in a suit brought against him by the 
minor to recover tp property, be reckoned in 
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the place of actual necessity; because it 
would be inequitable under those circum- 
stances that he should be deprived of his 
purchase. Á 
If then in a suit of this sort there is not 
an actunl necessity for the sale, the defendants 
can only succeed in maintaining their title 
by showing that they honestly helieved 
that such a necessity existed, and were 
led to that belief by the course of a reasonable 
enquiry made by them for the purpose of 
ascertaining whether the necessity existed. 
We have already said the Judge does not 
“find that the defendants made any enquiry of 
tħis kind, and were in pursuance of it led to 
a belief that there was a necessity. In truth, 
we now learn that there is no evidence on 
the record of the defendants having at any 
time made an enquiry. The “apparent 
necessity” of which the Judge speaks, is 
something which, if apparent nt all, is ap- 
parent entirely independently of the defend- 
ants. f 
On the whole, then, it seems to us tbat the 
finding of tbe Lower Appellate Court does 
not support the decision at which that Court 
has arrived, because upon that finding the 
plaintiff was entitled to have it declared that 
, the defendants did not by their purchase 
obtain a good title to the property. He did 
not however at once get a right to the decree 
for the immediate possession of the property, 
hecuuse, if as is found to be the case by the 
Lower Courts, the consideration-money was 
paid to his guardian, and if through the 


had it remained in his guardian’s possession 
during the time over which the defendauts 
have held it. This amount has not beeu 
ascertained, and there must be an enquiry for 
the purpose of determining it. 

We think that the proper decree will be 
that the decision of the Lower Appellate 
Court be reversed ; that the defendants’ pur- 
chase be declared null and void ; and that 
the plaintiff have a decree for possession of 
the property upon his paying to the defend- 
ants the sum of Rs. 5,000, with interest 
thereon at 12 per cent. per annum from the 
date when it was paid by the defendants to 
the date of its repayment by the plaintiff ; 
and that the defendants do pay to the plaint- 
ift such sum by way of wassilat as tho net 
rents and profits during the period for which 
the plaintiff was out of possession may be 
ascertained to amount to. The difference 
between these two amounts must be paid 
either by the plaintiff or the defendants, as 
the case may be, as soon ag the wassilat has 
been ascertained. And we direct that there 
be an enquiry instituted for the purpose of 
ascertaining the amount of this wassilat. 

We think that.the plaintiff must be paid 
his costs in this Court and in the Courts 
below incurred up to the present time, and 
that each party must pay his costs of the 
proceedings necessary for ascertaining the 
wassilat. 


The 28rd Febiuary 1874. 


hands of his guardian that money was ap- Present : 
plied in any way to the minor’s benefit, he | The Hon'ble J. B. Phear and G. G. Morris, 
would not be in equity entitled to have the Judges. 


sale set aside and to get back the property 
without also doing on his part equity, by 
refunding the money which had been 
received and applied to his advantage, with 
proper interest upon the amount. 

There was an issue raised in this case 
between the parties as to the misappropria- 
tion of the money by the plaintifi’s guardian. 
And that issue was found adversely to the 
plaintiffs contention : in other words, it was 
found that the guardian had not misappro- 
printed the money. It is to be taken then 
that the money went to the plaintiff’s benefit. 
This being so, he is bound as a condition 
precedent to his getting the property back 
into his own hand to repay the purchase- 
money with reasonable interest upon it, At 
the same time, he is entitled to recover from 
the defendants the net rents and profits 
which he would have received, or which his 
guardian would shave reftivéd on his behalf, 


Costis — Objections to Execution. 
Case No. 384 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the 26th August 1873. 


,Gunesh Dutt Singh (Judgment-debtor ) 
Appellant, 


versus 


Munguy Ram Chowdhry and others 
` (Decree-holders) Respondents. 


Baboo Nil Madhub Bose for Appellant. 


Mr. C. Gregory and Baboos Hem Chunder 
Banerjee and Boodh Sen Singh for 
Respondents, . 


Where costs are decreed, it is not the actual expendi- 
tike that is intended bnt a lump sum of money ın hes 
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thereof, estimated in a certain proportion to the value of 
the suit 

All the objections which a judgment-debtor has to 
make to a judgment-creditor’s application for execution, 
‘should be made simultaneously. 


Phear, J—WeE think that the decision of 
the Subordinate Judge is correct. The 
decree of the High Court gave to the 
defendants, appellants, as against the respond- 
ents their costs in the first Court. The 
meaning of that is, it gave each party of 
these defendants, appearing separately, its 
separate costs. 


According to the practice of the Courts 
of this country, the costs which fall to be 
paid under an order for payment of costs are 
not the actual expenditure which the parties 
may have been put to, but a lump sum of 
money in lieu thereof estimated in a certain 
proportion to the valuation of the suit. This 
is a matter of general expediency, and the 
main object of the rule is to avoid the 
difficulty which would otherwise be experi- 
enced in the Mofussil Courts of checking 
and ascertaining in the case of each party 
the actual expenditure to which he had been 
put. r) 
We think that there can be no doubt that 
when the Court orders the defendants, 
speaking of them collectively, to be paid 
their costs by the plaintiff, it means that each 
defendant who appeared in the suit as a 
separate party is to be paid his separate 
costs, estimated in this way. 

We also think that the Subordinate Judge 
was right in the opinion which he expressed 
that all the objections which the judgment- 
debtor bad to make to the judgment-creditor’s 
application should be made at once. In this 
instance, the judgment-debtor seems to have 
been content at first with objecting that the 
application was barred by limitation. And 
after that objection had been disposed of on 
appeal carried to the highest Court in this 
country, he presented another objection to 
the same application, namely, the objection 
which we have now to consider. The 
Subordinate Judge would bave been right if 
he had declined to entertain this second 
objection on the ground that, if made at all, it 
ought to have been made simultaneously with 
the first objection ; because plainly if the 
, judgment-debtor is justified in putting 
forward only one objection at a time, and 
then waiting to see what will be the ultimate 
result of that objection before he puts 
forward another, he maf at his own will 
delay the execution proceedings for any 
number of years. It would be in his powe? 
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by setting up objection after objection, no 
matter how frivolous, to prevent the judgment - 
creditor from getting fruition of his judg- 
ment within any reasonable time. 

We dismiss the appeal with costs. 

The costs must be separate costs for each 
party who appears separately. 


The 24th February 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chif 
Justice, and the Hou’ble F. A. Glover, |, 
Judge. ' e 

Act IT (B.C.) of 1866—Hiring out Licens: s— 

Contracts contrary to Pubhe Policy. 


Case No. 1869 of 18783. 


Special Appeal from a decision passed hy 
the Subordinate Judge of Twenty-four- 
Pergunnahs, dated the 4th June 1873, 
reversing a decision of the Sudder 
Moonsiff of that district, dated the 29th 
June 1872. 


Judoonath Shaha (Defendant) Appella: t, 
versus 


Nobin Chander Shaha and others (Plaintiffs) 
Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboo Omurnath Bose for Respondents. 


The intention of Act II (B C.) of 1866 1s that the per 
son who has the license shall “ keep,” i.e, dwell in aid 
have the management and control of, the shop or: lice 
of entertainment. A contract by which he lets the'~hop 
and the use of the license for a fixed term, recelving rent, 
18 conhery to the policy of the law, and comes w'than 
the rule that a contract which is illegal, or 1s contrary ts 
public policy, cannot be enforced, . 


Couch, C.J.—Tux suit was brought by 
the plaintiffs, the owners of, and bavi; ga 
license for, a wine shop at Kidderpore, which 
they had let to the defendant on condition of 
his paying to them an annual profit of Rs, 26, 
and to the owners of the godown in which 
the shop was the monthly rent, 

The Moonsiff of Alipore, who tried the 
suit, said that out of the several issues in bar 
and on the merits fixed in this case he should 
confine himself only to two: “first, whether 
“or not the contract is against public policy 
“and legally unenforcible ; secondly, whether 
“the plaintiffs are barred from recovering 
“their right to the license on account of 
“their having withdrawn their claim to khay 
“possession of the godown.” 

Whether the objection that the contract 
was void as being Neinst pablic policy wus 

4l 
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taken before or after the plaintiff and his 
witnesses had been examined is not material ; 
for the Moonsift not only had power, but it 
was his duty, when this issue appeared to be 
necessary for the right determination of the 
suit, to add it and to try it. No doubt the 
plaintiffs were aware that such an issue was 
about to be-decided by the Moonsiff, and 
they might have asked to be allowed to give 
further evidence, if there was any that could 
be usefully given. As to their giving any 
evidence of a custom, as it has beeu sug- 
gested they might have, if the custom was 
Secontrary to law, it would be a useless and 
tmproper proceeding. 

The Moonsiff upon these issues decided in 
favor of the defendant, and held that the suit 
ought to be dismissed. 

From this decision there was an appeal, 
and the Subordinate Judge has reversed the 
Moonsiff’s decision and remanded the case 
for him to try it on its merits. The reason 
of the Subordinate Judge for considering 
that the plaintiffs were entitled to recover 
seems to be that as the plaintiffs were admit- 
tedly the owners of the shop and the holders 
of the license, they were eutitled to recover 
it from the defendant, who held it undera 
contract from them. And he held that there 
was nothing in the contract which prevented 
the plaintiffs from recovering upon it. 

The case depends upon the provisions of 
Act II of 1866 of the Bengal Council, 
which provides for the granting of licenses 
for keeping hotels, taverns, wine shops, and 
shops where spirits are sold. The 18th Sec- 
tion imposes a penalty upon a person who 
has or keeps any such place without a license; 
the 19th provides that an excise license is 
not to be granted without a certificate of the 
Commissioner of Police ; the 20th speaks of 
the duration aud conditions of the license, 
and contains these words which are material 
as showing what was intended :—“ The Com- 
“missioner of Police, subject to direction 
“and control of the Lieutenant-Governor, is 
“to limit in the certificate the period for 
“‘ which the license is to be granted, and also 
“to fix such conditions as he may deem 
‘necessary for securing the good behaviour 
“of the keepers of the houses and places of 
“entertainment as aforesaid, and for the 
“prevention of drunkenness and disorder 
“among the persons frequenting them.” 

According to these Sections, the person to 
be licensed is the keeper of the shop, and it 
is intended that it sball be kept by the per- 
son who has the license. Keeping a shop is 
not letting it out to foother person and 
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receiving a rent for it. A man who lets his 
house or shop to another cannot properly be 
said to keep it; and when the law speaks of 
the keepers of these houses or places of: 
entertainment, it must mean the persous who 
really keep them, that is, the persons who 
dwell in, and have the management and con- . 
trol of, them. This is what must be under- 
stood by keeping a house of entettainment. 

That this is the meaning is shown by the 
words of Section 23, which says :—* Any per- 
“son committing a breach of any of the con- 
“ditions of a license granted either under 
“Section XIX or Section XXII of this Act 
“shall, on conviction before u Magistrate, be 
“punishable by a fine not, exceeding one 
“hundred rupees, and such fine shall be 
“ recovered from the person licensed notwith- 
“standing that such breach may have been 
“owing to the default or carelessness of the 
“servant or other person in charge of the 
“shop or place of sale.” 

Taking these Sections together, it is clear 
that what is intended is that the person who 
has the license shall keep the shop or place 
of entertainment, and shall be liable for the 
acts of his servang or the person who may 
be in charge of it. A contract of this kind 
by which he lets the shop and the use of the 
license for a fixed term, receiving rent, is 
contrary to the policy of the law. It is in 
fact a contract to do that which the law 
intended should not be made, and it appears 
to us to come clearly within the rule that a 
contract to do that which is illegal, or is con- 
trary to public policy, cannot be enforced. 

We refer to a decision in the English 
Courts, not because any such authority is 
necessary or ought to be sought for there, 
but as illustrating the application of the ruje 
in a case like the present. It is the case 
of Ritchie v. Smith, VI Common Bench 
Reports, page 462, where it was held that 
an agreement, the object of which was to 
euvable an unliceused person to sell exciseable 
liquors contrary to the 9 Geo. 4, c. 61, was 
on that ground illegal ; and it was laid down 
by a very eminent Judge, Mr. Justice Maule, 
that an agreement having for its object the 
carrying on a trade in contravention of the 
excise laws is illegal. This case is exactly 
like the present. 

We think the decision of the Subordinate 
Judgeis wrong. The Moonsiff hnd gome to 
a right deqjsion, and we must reverse the 
decision of the Subordinate Judge, thus 
allowing the decree df the Moonsiff to stand. 
And the Appellant must have the costs in 
tke Lower Appellate Court and in this Court, 


1874.) Civil 


THE WEEKLY REPORTER. 


Rulings. 291 








The 24th February 1874. 


Present : 
The Hon’ble F. B. Kemp, Judge. 


Withdrawal of Suit with Permission—Issues. 
Case No. 1291 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 18th March 1878, affirming a decision 
of the Moonsiff of that distict, dated 
the 22nd November 1872. 


Muddun Ram Doss (one of the Plaintiffs) 
Appellant, 


versus 


Israil Ali Chowdhry and another 
(Defendants) Respondents. 


Baboo Grish Chunder Ghose for Appellant. 
Mr. M. L. Sandel for Respondents. 


A plaintif cannot be permitted to withdraw with 
ety to bring a fresh suit, after issues have been 
join and he has failed to produces evidence to support 
his claim, 


THERE is only one ggound of special 
appeal in this case, and that is that the 
Lower Courts were wrong in not permitting 
the appellant to withdraw with permission 
to briug a fresh suit, inasmuch as they did 
not enquire whether the grounds upon which 
the special appellant prayed to be permit- 
ted to bring a fresh suit were sufficient 
or not. It appears in this case that the 
plaintiff had on a previous occasion with- 
drawn his suit with permission to bring a 
fresh suit, and the present suit was brought 
on the 10th of May 1872. The written 
statement of the defendunt was filed on the 
5th of June 1872, in which the plaintiff's 
title and possession are clearly traversed. 
Subsequently, the defendant applied stating 
that his documents had been filed in the first 
suit which was withdrawn by the plaintiff, 
and he asked to be permitted in the presgnt 
suit to file another document, and this was 
done. Immediately after that, or considerably 
more than one year, or one and half year 
after the plaint was filed, and when the wit- 
nesses were going against the plaintiff's claim, 
the plaintiff again applies to be permitted to 
withdraw with liberty to bring a fresh suit. 
T think thegCourts below were quite right in 
not allowing any such privilege. There is 
a decision to be found in Volume XJ, 
Weekly Reporter, Privy Council Rulings, 
page 44, in which their Lordships hold that 
in those cases in which ihe suit fails by 


reason of some point of form the parties may 
be allowed to withdraw the suit with liberty 
to bring a fresh anit, but not in a case like 
this in which issues were joined and the 
plaintiff failed to produce evidence in support 
of his claim. 

The special appeal is dismissed with costs, 


The 25th February 1874. 


Present: 
The Hon’ble J. B. Phear and G. G. Mortis, 
Judges. 
Exzecution-sale—Jurisdiction—Act VII] « 
of 1859 s. 257, 


Case No. 104 of 1878. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 4th February 1873. 


Kanhaye Singh (Plaintiff) Appellant, 
versus 


Oomadhur Bhutt and another (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Mtessis. R. T. Allan and R. E. Twidale 
for Respondents. 


A suit to recover property all to have been sold :n 
execution by a Court which had no jurisdiction, 1> uot 
bared by Act VIII of 1859 s, 257. 


Phear, J.—Wes think that the reasons 
given by the Subordinate Judge for dismiss- 
ing the suit are erroneous. He says :— 
“Under the Procedure Code of 1859, a 
“‘judgment-debtor, if aggrieved by any 
“ material irregularity in the sale, may pieter 
“his objection within 30 days from the date 


“of the sale, and should his objection bo 


“disallowed, may appeal; but he is 
“expressly precluded by Section 267 from 
“ bringing a regular suit to contest the sale.” 
And accordingly he says:—“The suit 13 
dismissed.” 

It seems to us that Section 257 does not 
apply to the present case, so far ag we can 
understand the present case of the plaintiff 
at all. The ground of action upon which 
the plaintiff relies appears to be this, namely, 
that his property has been sold by a Court 
in execution of a decree, which Court had 
no jurisdiction to sell the property. And 
he says that this was done fraudulently in 
order to injure him. But putting thio 
allegation of ftaud out of the way, tha 
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substance of his plaint is that the defendants 
never obtained any title to the property by 
virtue of the purchase which they made 
at the execution-sale. And if this allegation 
of fact be substantinted, we think that 
Section 257 does not apply. 

That Section only refers to cases in which 
a Court having jurisdiction to sell the 
property and to pass a good title, provided 
it proceeds regularly according | to the provi- 
sions of the Procedure Code in that behalf 
enacted, commits some irregularity of such 
a kind as would under the provisions of the 


<.same Code vitiate the sale which it effected. 


dn that case the party aggrieved by the 
irregularity must make his objection within 
30 days from the date of sale : or if he does 
not do so, he is precluded by Section 257 
from any other remedy. But that Section 
does not, we think, contemplate the case 
where a sale is pretended to be made by a 
Court which has no jurisdiction to make it 
at all. 

Therefore, on the face of the judgment of 
Subordinate Judge, we think that his decision 
‘must be reversed. 

At the same time, when we turn to the 
plaint, we find that it absolutely discloses no 
cause of action whatever, and certainly 
ought never to have been admitted by the 
Judge to whose Court it was presented. 
The date which it bears is 4th November 
1872, Butit would appear from an endorse- 
ment on its back that it was admitted and 
filed on the 21st December 1872. On that 
date, by the same endorsement, the Ist of 
February 1873 was fixed for the hearing. 
And on the Ist February 1878, according to 
the paper-book whch we have before us, the 
written statement of the defendant was 
received and filed. The order made upon it 
is in these words :—“ On being laid before 
“ the Court to-day, together with the exhibits,, 
“it is ordered to be brought up with the 
“record. The lst February 1873.” 

At that time the plaintiff had not filed a 
written statement. Buton the 4th Febraary 
1878, a written statement was put in on 
behalf of the plaintiff, and it appears 
endorsed with this order :—“ To be brought 
up with the record. The 4th February 
1873.” 

It is very plain that the proceedings in 
the Subordidate Judge’s Court were exceed- 
ingly irregular, ‘There is no proceeding 
between the parties on the Ist February, the 
day which had been previously fixed for the 
framing of the issues; and the written 
statement of the plainsitif was allowed to be 
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filed without any reason assigned three days 
after the date fixed for the framing of 
issues, and after the written statement of the 
defendant had been filed. 


Bat the most important matter for our 
consideration now is the fact that at the time 
when the written atatement of the defendant 
was filed, there was nothing before the Court 
which the defendant had to answer, but the 
plaint : and that plaint discloses no sort of 
ground of action whatever. When the 
written statement of the plaintiff was put in 
three days later, it might have been expected 
that something more in the shape of a case 
would have been made: and perhaps this is 
so. But even when we rend this written 
statement with our best consideration, after 
looking at the written statement of the 
defendant, it is still exceedingly difficult to 
make out what the parties in this suit are 
fighting about. 

Under these circumstances, and inasmuch 
as at present there has been no trial what- 
ever in the Court below, we think it right, 
while we reverse the decision of the 
Subordinate Judge because we think it 
erroneous, to ditect that the plaint be 
rejected. 


We think that each party must bear their 
own gosts in both Courts, 





The 25th February 1874. 


Present : 
The Honble J. B. Phear and G. G. Morris, 
Judges. 


Lxecution—Interlocutory Order— Appeal— 
Jurisdiction, 


In the matter of 
Soomut Doss, Petitioner, 


versus 
Bhoobun Lall, Opposite Party. 
Moonshee Mahomed Yusoof for Petitioner. 
Baboo Gopal Lall Mitter fob Opposite 
Party. 


A judgment-creditor having applied to the Small 
G@ause Court under Act XI of 1865 s. 20, obtained a 
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certificate that an e1 parte decree had been given and 
that satisfaction had not been obtained, This certificate 
he filed in the Moonsiff's Court and sought execution, 
when the judgment-creditor pleaded limitation. The 
objection was rejected by the Moonsiff, from whose 
order an appeal was preferred to the Judge, who reversed 
the order and declared the decree barred by limitation. 


Hero that the decision of the Judge was ukra vires, 


He Lp,—with reference to a decision of another Division 
Bench holding that the Court to which a decree is 
transmitted for execution may entertain even a question 
of limitation,—that it must be a question arising upon 
facts which come legitimately before the Court in course 
of execution, and nota matter which might have been 
determined by the Court from which the decree is 
transmitted. i 

Phear, J.—Tuis is a rule obtained by one 
Soomut Doss calling upon Bhoobun Lall and 
others to show cause why an order made by 
the Judge of Shahabad on appeal in the 
matter of the execution of a decree, which 
Soomut Doss had obtained iu the Small 
Cause Court of Arrah against Ramessur 
Lall, deceased, father of the respondents, 
should not be set aside on the grouud that 
it was made without jurisdiction. 


The principal facts of the case are as 
follows :— 


The decree was given on the 11th July 
1864 for n sum of Rs. 104-10 annas. After 
several intermediate préceedings, upon the 
decree-holders’ application made on the 31st 
August 1872, the Small Cause Court of 
Arrah,.under the provisions of Section 20 
Act XI of 1865, granted him a certificate to 
the following effect :— 


“Certified that an ex parte decree was 
“given for the plaintiff in the above case on 
“ the 11th July 1864, and that satisfaction of 
“that decree has not been obtained ***” 


The judgment-creditor, the present peti- 
tioner before us, filed this certificate in the 
Moonsiff’s Court at Arrah, and sought exe- 
cution of the decree, when the judgment- 
debtor appeared and raised the plea that the 
decree is barred by limitation. The Moon- 
siff, by his judgmeut and order dated the 
14th February 1873, held that the decree 
was vot barred by limitation and rejected 
the objection of the judgment-debtor. The 
judgment-debtor preferred an appeal against 
the order of the Moonsiff to the Judge of 
Shahabad, who, on the’3lst March 1878, 
reversed the Moonsiff’s order and held that 
the decree was barred by limitation. ° 


This last decision is the judgment which 
is now sought to be set aside, 

The question, which has been raised in its 
broadest sense, is whether or not an appeal 
lay to the Judge from the order of tho 
Moonsiff ia the matter of this execution ? 
It is admitted that the Judge of the Sinall 
Cause Court, before sending his certificate to 
the Moonaiff, had, on the report of his amiab, 
considered the question whether or not tha 
execution was barred by lapse of time, aud 
holding that it was uot, had ordered exe- 
cution to issue: and it is not disputed that 
this order, had it been made inter parts, 
would, by reason of Section 21, Act XI of 
1865, have been final and could not hevo 
been appealed against, if the execution had. 
been proceeded with within the Moou-1f's 
jurisdiction, And it would be an extraord:- 
nary anomaly if by the mere removal of te 
decree to the Moonsiff’s Court for tho 
purpose of execution only, that a right of 
appeal which otherwise did uot exist shuuld 
spring up. 

As to the question whether an appeal 
under circumstances such as those of this 
ease will lie from the order of the Moon~ti 
to the Judge, a decision of the Migh Ceurty 
North-Western Provinces, has been cit 1. 
It is reported in IU N. W. P. Reports, 
page 168. And certainly it lays down with- 
out qualification that au appeal will Te. 
The grounds of the decision of the Mirna 
Court are stated in the report conciscly 
indeed, and we are not prepared at this 
moment to say whether we entirely concur 
in it or not. But the matter of appeal in 
that case which the Judge decided had refer- 
ence solely to the interpretation of the 
decree: it had no similitude to the matter cr 
appeal which the Judge has decided iu tuo 
case before us. And abstaining from expr °s- 


ing any opinion whether or not the decision 


of the High Court is corect to its fil 
extent, we think that the order of the C. uit, 
to which a decree has been transferred fur 
the purpose of execution which is opin to 
appeal, if any such oider is open to apncal, 
must be an order made by the Moonsift in 
the course of the actual execution of the 
decree which has been sent to him for exccu- 
tion. 

In the present case, the Judge has enter- 
tained a question which did not arise in any 
way out of the Moonsiff’s proceedings in tho 
matter of execating the decree; it was a 
question between the parties actually exist- 
ing if not determined before the copy deeire 
was sent to the Modpsiff for execution, Aud 
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we think that the Judge had no power to 
take cognizance of and determine a question 
of that kind, It appears from the papers 
‘which are before us that the judgment-debtor 
‘was arrested on the 2nd October 1871 in 
execution of this decree and brought before 
the Judge of the Small Cause Court; that 
„on that occasion he said that he was not 
prepared to pay the decree and asked for 
‘time. If the execution of the decree wis 
ver barred by limitation at all, it must have 
been barred at that time, because three 
years had not elapsed between the date 2nd 


=, October 1871 and the date when this appli- 


‘e 


ecation for execution in the Moonsiff’s Court 
was made. Therefore, the judgment-debtor 
ought, if he desired to avail himself of this 
objection, to have made it when he was on 
that occasion brought before the Small Cause 
Court, Had he made it, and had the Small 
Cause Court Judge come to a decision upon 
it,-then that decision would not have been 
subject to appeal, and must have been treated 
by all Courts as final between the parties. 
And the fact that the judgment-debtor did not 
make the objection when he might and ought 
to have made it before the Court which could 
have decided it finally between him and the 
judgment-creditor, does not give authority to 
another Conrt to entertain it afterwards. 

We think it right to add that it appears to 
us that the Judge’s irregularity has been 
brought about by an irregularity on the 
part of the Small Cause Court itself. Even 
if the Sections of Act VIII applied to the 
case, neitlier the Judge nor the Moonsif 
ought to bave had before him, for the 
purpose of executing this decree, anything 
in tho shape of a record other than a copy of 
the decree, and a copy of any order which 
the Small Cause Court Judge might have 
made authorizing the party to have execu- 
tion, together with a certificate stating how 


much is due and unpaid upon the decree.’ 


Section 287 Act VIII of 1859 directs that 
these should be sent from the Court which 
had made the decree to the Court whioh is 
to execute the decree, and nothing more, 
And it provides further that this copy decree 
shall “have the same effect as a decree or 
“order for execution made by such Court, 
“and may, if the Court be the principal 
“Civil Court of original jurisdiction in the 
“District, be executed by such Court, or 
“any Court subordinate thereto, to which it 
“may entrust the execution of the same.” 
So that if this Section be applicable to 
the presont case, the Court to which the 
decree wag transmitted y execution ought 
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not to have had any other papers or docu- 
ments than those before it, And if, as is 
more probably the case, Act XI of 1865 is 
the enactment which is really operative in 
this case, that Court would have had even 
less before it. And it seems to be suffi- 
ciently apparent fróm these provisions of 
the Legislature that it never could have been 
intended that the Courts to which a decree 
or order has been transmitted for the purpose 
of execution should take cognizance of any 
matter which requires them to have at lenst 
the record of the whole of the execution- 
proceedings before them. And we may add 
that Section 290 of the Civil Procedure 
Code seems to have been enacted by the 
Legislature with the immediate intention of 
meeting the case of an objection being raised 
in the Court to which a decree is transmitted 
for the purpose of being executed, and 
properly belonging to the Court from which 
the decree came. That Section says :— 

“The Court to which such application is 
“made may, upon good and sufficient cause 
“being shown, stay the execution of the 
“ deoree for a reasonable time, to enable the 
“defendant to apply to the Court by which 
“the decree was passed, or to any Court 
“having appellate jurisdiction in respect of 
“the decree or the execution thereof, for an 
“order to stay the exécution, or for any 
“othor order, relating to the decree or the 
“execution thereof, which such Court of 
“first instance or Court of Appeal might 
“have made, if execution had been issued by 
“such Court of first instance, or if applica- 
“tion for execution had been made to such 
“ Court®**” 

We by no means desire to say anything 
which shall conflict with a decision of a 
Division Bench of this Court, holding that 
the Court to which a decree is transmitted 
for execution may, under the provisions of 
the Civil Procedure Code, entertain even a 
question of limitation. But it must, we 
apprehend, bea question of limitation aris- 
ing upon facts which came legitimately in 
the proceedings before the Moonsiff in the 
course of hia carrying out the execution of 
the decree, and not a matter of limitation 
which could have been heard and determined 
by the Court from which the decree is trans- 
mitted for the purpose of execution. In 
this view of the case, we thiyk that the 
decision of the Judge was ultra wires and 
must be set aside. 

The rule, therefore, will be made absolute 
with costs, which we assess at two gold 
mohurs, 
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The 25th February 1874. 
Present: , 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Private Arbitration Award—Procedure—Act 
VIII of 1869 ss, 825 & 327. 


Case No. 369 of 1878. 


Miscellaneous Appeal from an order passed 
bythe Officiating Judge of Bhaugulpore, 
dated the 10th November 1873, affirming 
an order of the Subordinate Judge of 
that district, dated the 16th June 1873. 


Saheb Ram Jha (Judgment-debtor) 
Appellant, 


versus 


Kashee Nath Jha and others (Decree-holders) 
Respondents. 


Ameer Ali and Moonshee Abdool 
Baree for Appellant. 


Afr. 


Baboos Taruck Nath Sen and Taruck 
Nath Paleet for Respondents. 


When a private award between parties is filed ina 
Court, the prescribed course is for the Court to give 
judgment upon it and pass a decree; not to order execu- 
tion before such decree has been passed. 


Phear, J—In this case the,proceedings 
linve been so irregular that we find ourselves 
unable to uphold the final decision of the 
Lower Appellate Court. 

It appears that one Doolee Jha and two 
other persons, Kashee Nath Jha and Shaikh 
Kureem Buksh, e:roneously called in this case 
the decree-holders, jointly made a claim 
against one Saheb Ram Jha. And after 
some negotiafions between them the matter 
of the cliim was referred to atbitration. 
The arbitrators eventually made an award 
between these parties upon the footing of a 
compromise which the parties themselves kad 
come to, and which they asked the arbitrators 


Rulings. 


to put into the shape of an award. This 
award was in these terms: “ According to 
“ the petition of compromise of both parties, 
“ this suit be decreed in the manner follow- 
“ing :—That the defendant do give to tha 
“ plaintiffs, that is, to Doolee Chand, Kashee 
“Nath Jha, and Shaikh Kureem Buksh a sum 
“of Company’s Rupees 1,600 on account of 
“the value of the moveable and immoveablo 
“ properties set forth in the above petition, 
“and to Doolee Jha alone a piece of wasta 
«land on the east of the pomegranate tree,” 
and so on, 


This award was made on the 20th Decem-, ` 


ber 1872. Afterwards Doolee Jha and his 
two co-plaintifis applied to have effect given 
to the award under Section 827, Act VIII 
of 1859. This Section runs as follows :— 

“When any matter has been referred to 
“ arbitration without the intervention of avy 
“ Court of Justice, and an award has ban 
“made, any person interested in the award 
“ may, within six months from the date of 
“the award, make application to the Court 
“having jurisdiction in the matter to which 
“the award relates, that the award may be 
“filed in Court. The Court shall direct 
“notice to be given to the parties to the 
“ arbitration other than the applicant, requir- 
“ing such parties to show cause, within a 
“time to be specified, why the award should 
“not be filed. The application shall be 
“written on the stamp paper required for 
“ petitions to the Court, where a stamp is 
“ required for petitions by any laty for tho 
“time being in force, and shall be numbered 
“and registered as a suit between the appli- 
“ cant as plaintiff and the other parties as 
“defendants. If no sufficient cause be shown 
“against the award, the, award shall be filed 
“and may be enforced as an award made 
“ under the provisions of this Chapter.” 
‘And the meaning of the last liue is that 
the award when filed under an order of 
Court thus made, shall be in the same con- 
dition as an award made in the course of u 
suit under the previous provisions of tho 
game Chapter. 

And in order to enforce an award made in 
a suit, the course of proceeding which must 
be pursued is that prescribed by Sectton 
825. That Section runs as follows :—‘ It 
“the Court shall not see causa to remit tho 
“award or any of the matters referred to 
“arbitration for re-consideration in mannei 
“ aforesaid, and if no application shall have 
“been made to set aside the award, or if tho 
“Court shall have a Ae such application, 
“the Court shall’ pro to pass judgmont 
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“according to the award, or according to its 
“own opinion ou the special case if the 
“award shall have been submitted to it in 
“the form of a special case ; and upon the 
“judgment which shall be so given decree 
“ shall follow, and shall be carried into exe- 
“ cution in the same manner as other decrees 
“of the Court, In every case in which 
“judgment shall be given according to the 
“award, the judgment shall be final.” 

This course, then, which is prescribed for 
enforcing an award made under the directions 
of the Court, ought to have been followed in 


* the present case for tlie purpose of enforcing 


the private award between the parties filed 
under Section 327. That is, the Court ought 
to have given judgment upon it, passed a 
decree, and then that decree would have been 
enforceable in the same way as the ordinary 
decrees of Court are always capable of being 
enforced. i 

Instead, however, of passing a judgment 
on the footing of the award and making a 
decree accordingly, the Court to which the 
application was made passed the following 
order :— 


“Upon the hearing of this case to-day be- 
“ford Moulvie Syad Mahomed Wabidudeen, 
“ Khan Bahadoor, 1st Subordinate Judge of 
“ Bhaugolpore, in the presence of Buboos 
“ Lullit Narain Singh and Chunderdhur Per- 
“shad, Pleaders for the’ plaintiffs, as also 
“ Baboo Jadu Nath Sirear and Baboo Gopal 
“ Clinndex Sircar, Pleaders for Doolee Jha, the 
“ vendor, ohe of the plaintiffs, and of Moulvie 
“Moheooddeen, Pleader for the defendant, 
“ the documentary and oral evidence adduced 


“by the pleaders on both sides, was perused 


“and heard. After carefully weighing and 
“ considering the contentions of the pleaders 
“for both parties, the Court does hereby 
“ order that this execution case be filed in tho 
“ofice with the following directions,—that 


- “ Kashee Jha and others, the remaining three 


* plaintiffa in the arbitration case, do proceed 
“ with execution against Saheb Ram Jha in 
“ respect of ‘the remaining half, viz., Rs. 800, 
“with costs.” . 

Clearly this does not conform to the pro- 
visions of the Civil Procedure Code. It is 
an order that two out of three plaintiffs 
should “ proceed with execution” against the 
defendant at a time when there was no decree 
tobe executed, It was the duty of the Court, 
ns has been already pointed out, first to pass 
a decree in terme of the award, if it thought 
that such a decree should be passed at all ; 


ond then to leave thf parties to make an | 


application for the execution of that decree 


in the ordinary way. 

Against this order permitting the parties 
to proceed to execution, an appeal was pre- 
ferred to the Judge; and the Judge dismiased 
it And this order of the Judge dismissing 
the appeal is that which is‘now before us on 
special appeal. a Aa <6 

It seems to us that it cannot be supported ; 
because there is not a proper ground in law 
upon which it can stand. There cannot be’ 
an order for execution of the decree until 
there has been a decree passed. And it is 
plain ia this case that the irregularity of the 
proceedings has led to possibly inaccurate 
results, for the Judge says :—‘‘ One Doolee 
“Jha had a claim against the present appel- 
“lant Saheb Ram. He sold half his rights 
“and interests in it to the present plaintiffs. 

“ The case was referred to arbitration and 
“the awaid duly filed under Section 327, 
“ Act VIIL of 1859, 

“ Doolee certified that the judgment-debtor 
“ Saheb Ram had satisfied the whole decree.” 

Now this is manifestly incoriect, because 
there was never a decree; and what Saheb 
Ram had in fact done was to oppose the filing 
of the award under Section 827, on the 
ground that the award had already been com- 
plied with and satisfied by the defendant. 
This is something different from a decree- 
holder certifying to the Court under the 
provisions of Act VIII of 1859 that the 
decree made in his favor has been satisfied. 
The Judge goes on to say :— 

“ The other persons who shared the decree 
“with Doolee, on this objected and were 
“directed to execute their portion of the 
“ decree. 

“ Against this order no appeal was pre- 
“ferred, but when the execution-proceedings 
“ were takeh against the judement-debtor, the 
“plea of payment was raised. This plea 
“ being ‘disallowed, the present appeal has 
“been filed. | 

“ Ttappears tome that the judgment-debtor, 
“having paid the decree money into Court, 
“cannot be protected by the certificate of 
“one decree-holder from the demands of the 
* co-decree-holders.” 

Now, inasmuch ns there has been no decree 
of Court, there could not be any payment 
into Court by the judgment-debtor ; and the 
order that some of the decree-hplders should 
execute a fraction of a decree would have 
been bad in itself even had n decree existed. 

Supposing for tlfe moment that the Subor- 





dinate Judge had made a proper decree when , 


the application was preferred to his Court 
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under Section 327, then it would have been 
open to the present appellants, if they: could 
not induce their co-decree-holder Doolee Jha 
to join with them, to apply salone to the 
Court under the provisions of Section 207 of 
the Civil Procedure Code, asking to be allowed 
to execute the decree notwithstanding the 
non-joinder of Doolee Jha, subject, of course, 
to such order as the Court might think neces- 
sary for the purpose of preserving the inter- 
ests of Doolee Jha. Upon such an appli- 
cation being made, the judgment-debtor would 
have an opportunity of coming in and show- 
ing under what circumstances, if any, his 
payment of the amount decreed had been 
made to Doolee Jha; and Doolee Jha him- 
self would be able to oppose the claim of his 
oo-plaintiffs to be allowed to obtain execution 
of the decree without his being joined with 
them. And in this way the whole matter, 
which was apparently decided by the Court 
below without any complete hearing thereof, 
would come on to be determined fully and 
satisfactorily in the presence of all the parties 
concerned. We think that this course must 
still be pursued. It is possible that the 
order which has been made is in effect a 
right order ; that is, if the proceeding had 
been entirely regular, the present respondents 
might possibly have satisfied the Court that 
they ought to be allowed to execute the 
decree against the judgment-debtor to the 
extent of Rs. 800. 

But however this may be, we think, for the 
reasons already mentioned, the present order 
cannot be allowed to stand. Accordingly, 
we reverse the decisious of both the Lower 
Courts, and we direct that the Subordinate 
Judge do pass a decree according to the terms 
of the award. ? 

It seems to us from the findings of fact 
which have been expressed by the Subordinate 
Judge that the opposition to the filing of the 
award and to the passing of the decree 
according to its terms, did in the judgment of 
the Court fail, and that consequently the pre- 
sent so-called decree-holders were entitled 
to have a decree made in terms of the award, 
that is, a decree to the effect that Sahel Ram 
and others should pay to Doolee Jha, Kashee 
Nath Jha, and Kureem Buksh a sum of Rs, 
1,600. When that decree is made the proper 
proceedings to enforce it may be taken by: the 
present regpondents, 

We think that the appellant here is entitled 
to be paid his costs, and that in the Courts 
below ench party should bear their own costs, 
i Wo allow one gold mohur for pleader’s fees 

ere. ; e 
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The 4th March 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chie, 
Justice, and the Hou’ble Louis S. Jackson 
Judge. 


Recorder—License—Act VII of 1872 s. Ss— 
Contract contrary to Public Policy. 


In the matter of 
Moung Htoon Oung, an Advoente of the® 
e 
Recorder’s Court at Rangoon, Petitioner. 


Mr. J. P. Kennedy for Petitioner. 


Ina case in which an Advocate of the Recorder’s Coar 
at Rangoon was suspended by the Recorder under Ac 
VIL of 1872 s. 58 for having entered into a enra 
which was contrary to public policy, the High Cour 
though reprobating such a practice as improper an l mı 
chievous, yet considered that a serious warning was al 
that was called for under the circumstances, inasmuch a 
it appeared that the Advocate in this instance dia tna 
which was done by other Advocates, even by per-on. t 
whom he might fairly look for an example. 


Couch, C.J—Tusn law by virtue of 
which the applicant io this case has bee: 
suspended’ by the Recorder of Rangoon i- 
contained in Section 58 of Act VIE of 1872. 
which provides that the Recorder may for 
any sufficient reason suspend or withdraw 
any license granted under that Section. It 
muy be that the agreement which the appli- 
cant, an Advocate in the Recorders Court, 
had entered into with the plaintiff in the suit 
would be void as contrary to public policy, 
and the plaintiff would be able, by an appli- 
cation to the Court, if the money recovcied 
in the suit should be paid into Court, to 
prevent the Advocate fiom receiving tho 
share which it was agreed he should have ; 
or if the money should be paid to the Advo- 
cate, the plainuff might require him to pay 
over the whole of it to her, and if he dil 
not, might bring a suit against him for it 
in which he would be unable to set up the 
agreement that he was to have a shale. 
But the question to be considered now is not 
whether the agreement, which it is admitted 
was made, is contrary to public policy, aud 
therefore void; but whether, looking at a'l 
the circumstances of the case, it can bo raid 
that the entering into such an agreement hy 
the Advocate is a sufficient reason for eu-- 
pendiug his license. 


It appearg “froi the judgment of the 
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Recorder that the applicant in this instance 
did that which was done by other Advocates 
in the Recorders Court. Whether it be 
correct to say that they all did so or not, ıt 
is, I think, clear from the statement of the 
Government Advocate that it must have been 
done by persons to whom the applicant 
might fairly look for an example. And he 
might suppose that he was not doing any- 
thing illegal or that would disqualify him 
‘from being an Advocate, when he found that 
they were doing the same. 

. Of the impropriety of such a practice 
“there can be no doubt. If allowed it may 
produce various mischiefs ; and though there 
may possibly be cases in which an Advocate, 
from the circumstances of the plaintift, 
might be allowed to make some arrange- 
ment of this kind, they are so few, and so 
easily confounded with cases in which he 
ought not to do anything of the kind, that 
it is not fit or proper for the Courts to 
allow a trangaction of such a nature to be 
entered into by Advocates practising in 
them. 

The Judicial Committee of the Privy 
Council have shown, by the notice which 
they have recently issued, the view which 

»ethe highest Court for India takes of such 
_ transactions. They are all to be very much’ 
Toroa and ought not to be allowed. 
utin cousidering whether in the present 
ease there is a sufficient reason for suspend- 
ing the Advocate, as he has been by the 
Recorder, we must look at all the circum- 
stances. It appears to me that this was not 
a case in which he ought to have been 
punished with the suspension that has been 
ordered. It was a very fit case in which 
he should receive a serious warning from the 
Court, and be made to know that if he did 
such a thing again he might and would be 
suspended fiom practising ; but I think this 
was all that his conduct under the circum- 
sances called for. Therefore I am of 
opinion that the sentence of suspension 
should be reversed; but I desire it to be 
understood that in doing this the Court does 
notin the slightest degree allow that practices 
of this kind will not be visited with fit 
punishment when they are brought to its 
notice, 

Jackson, J.—I entirely concur. Any 
other practitioner, or this same practitioner, 
in the Court of the Recorder, who shall be 
found to have committed a similar act after 
this warning, will not, of course, have the 
same claim to indulgence which the present 
petitioner has been able tofurges 


The 4th March 1874. ~ 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Honble W. Ainslie, 
Judge. 


Suit against Minor—Costs—Liability of 
Guardian, 


Case No. 368 of 1873. 


Miscellaneous Appeal from an order 
passed by the Officiating Judge of 
Dacca, dated the 29th July 1873.. 


Komul Chunder Sen and another (Decree- 
holders) Appellants, 


versus 


Surbessur Doss Goopto (Judgment-debtor) 
Respondent, 


Baboo Nullit Chunder Sen for Appellants, 


Baboo Bipro Doss Mookerjee for 
Respondent. 


In a suit against a minor, if the Court considers that 

the guardian should be personally ordered to pay the 
costs, it should be so stated in the decree or order. 
Where the guardian is simply declared liable for them 
as the defendant in the case, the liability must be taken . 
to refer to him as the representative of the minor and 
representing his estate. 

Couch, C.J.—In this case the suit wad 
defended by Surbessur Doss Goopto as 
guardian of the minor. We do not think it 
is material whether in the title of the suit 
the name of the guardian comes first, and he 
is described as the guardian of the minor, 
or whether, as would be more correct, the’ 
minor by his guardian is called the defend- 
ant. When the suit is against a minor, if 
the Court considers that there are circum- 
stances connected with the defence which 
make it proper that the guardian should be 
personally ordered to pay the costs, it should 
be so stated in the decree or order of the 
Court. Here it is not so stated. A common, 
and rather vague expression is used, and it 
id ordered that the costs shall be paid by the 
defendant Surbessur. That means, we think, 
as the representative of the minor and repre- 
senting his estate. The substance is that 
the costs are to be paid out of the estate of 
the minor on whose behalf he defended the 
suit, We do not think we ought to fead it 
æ an order that the guardian was to be per- 
sonally liable for these costs. The Judge 
has taken a proper view of the decree and 
„the? appeal must be dismissed. Many of: 
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these decrees are drawn up in a loose way, 
and we must not look so much at the words 
used as what, from the nature of the case, 
appears to be the intention of the Court. 
There is nothing in this case to show that 
the guardian was intended to be made per~ 
sonally liable for the costs. 





The 4th March 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, Judge. 


Pecree for Costs—Alternative Remedy. 


Case No. 352 of 1878. 


Miscellaneous Appeal from an order passed 
by the Judicial Commissioner perform- 
ing the duties of the Recorder of 
Rangoon, dated the 24th July 1878. 


Adjim Nullah Moodeen (Judgment-debtor) 
Appellant, 


versus 


y 


D. G. Cruickshank, Agent of the Bank 
of Bengal at Rangoon (Decree-holder) 
Respondent. 


Mr. R. E. Twidale for Appellant. 
The Advocate- General for Respondent. 


Where a decree, after awarding costs, went on to pro- 
vide for the redemption of the mortgaged property in 
dispute, or, on mortgagor's failure to pay, for its sale and 
for the costs bang added to the mortgage debt as a 
charge on the property, 

Herp that the latter provision was an altarvative 
remedy which did not deprive the decreo-holder of the 
right which the first part of the decree gave him of exe- 
cuting the order for costs in the same manner as any 
other money decree, 


Couch, C. J.—Tue Bank of Bengal applied. 
for execution of the decree of the 25% 
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of August 1871 so far as it awarded cost. 
and ordered costs amounting to Rs. 296 to b> 
paid. In the application an offer was mad. 
to deduct from the Rs, 296-8 Rs. 209-8, ts 
which the defendant against whom th: 
execution was applied for was entituc 
The Recorder has ordered the execution no 
to be issued for the sum wHich the Bun! 
offered to set off against the decree for cost 

It is now objected that this could not h: 


done as the decree obtained by the Bank o’ 


Bengal was for realizing the sum due upo: 


the mortgage, and that the costs were to bc, 


paid by the sale of the mortgaged property 
upon the mortgagor failing to pay the piu- 
cipal sum and interest and costs at the time 
appointed. But the decree, a copy of which 
has been produced by Mr. Twidale, begius by 
ordering that “the appeal be dismissed, anil 
“the appellant pay to the 1espondent, the 
“ Bank of Bengal, the sum of two hundicd 
“und ninety-six rupees, being the amount of 
“ costs incurred by him (meaning the Bank; 
“in this Court.” Here is an express order 
that the appellant shall pay the costs, which 
may be enforced as a decree for the payment 
of money. It is true the decree goes on to 
provide in the usual way for the redemption 
of the mortgaged property if the mortgagor 
thinks fit to redeem it, and if he fails to pay 
what is due upon the mortgage for the sale 
of the property, and directs that the costs 
shall be added to the principal and interest, 
so that they would be a charge upon it, and 
gives to the mortgagee, the plaintiff in the 
suit, the power of realizing the costs as well 
as the principal and interest out of the 
mortgaged property. But this must not be 
considered as depriving him of the 1ighe 
which the first part of the decree gives uf 
executing the order for costs in the same 
manner as any other decree for the payment 
of money. It was an additional remedy, or, 
as he might adopt it if he thought fit, 11 may 
be called an alternative one. He was not 
bound to resort only to that mode of obtain- 
ing his costs ; and it would not be fit that 
the Bank should be obliged to do so when 
there was a decree which might be set oif 
pro tanto against the costs. The conse- 
quence of this would be that the Bank would 
have been obliged to pay to the party the 
Rs. 209, and be unable for a considerable 
time, until the mortgaged property was sold, to 
recover the costs which it was declared by 
the High Court to be entitled to. The deci- 
sion of the, Recorder is right and the appeal 
must be dismissed. 
a Natale 
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The 4th March 1874. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
i Judges. 


Suit against Co-partners—Partnership Accounts, 
Case No. 905 of 1873. 


Special Appeal from a decision passed by 

the Officiating Judge of Patna, dated the 

©. 6th February 1873, modifying a decision 

“of the Additional Moonsiff of that dis- 
triot, dated the 2nd March 1872. 


Kaleo Churn Salioo (one of the Defendants) 
Appellant, 


versus 
Ram Lall Sahoo (Plaintiff) Respondent. 


Baboos Kalee Kishen Sen md Gunesh 
Chunder Chunder for Appellant. 


Mr. M. L. Sandel ani Baboo Mohendro 
Lall Mitter for Respondent. 


In a suit against co-partners in a joint firm to recover 
money deposited.as plaintiff's share and to have accounts 
rendered of the profits, before any order can be made to 
the effect that plaintiff is entitled to be paid by any one 
of his partners or out of the assets of the firm the 
actual money advanced, the whole accounts of the firm 
ought to be taken and the ultimate lability of each of 
the partners ascertained. 


Phear, J—W ez have had the plaint in this 
suit translated, and also the written state- 
ments of the several defendants, and we 
find that they are pretty accurately ubatracted 
in the judgment of the Moonsiff. The 
Moonsiff says :— ; 

“The pluintift brings this suit to recover 
“Rs, 428-9} principal with interest of 
“money deposited, and to have accounts 
“rendered of the profits of a joint fiim 
“carrying on business in grains, situate in 
« Sudder Bazar, Camp Dinapore, and of 
“ profits on hoondees ; and, in case the 
“accounts are not rendered, to recover 
“Ra. 137-5 estimated profits of the said 
“ business, in right of co-partnership against 
“ Kaleo Churn and Guuesh Suhoo, principal 
“¢ defendants, jointly with other co-partners, 
“ pro forma defendants, on these allegations ; 
“that the business was commenced from the 
“ 11th Joit Buddee Sumbut 1927 under the 
“joint partnership of all jhe defendants, and 
“carried on up to the Sth Bysack Buddee 
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“ 1928 Sambut, under the exclusive manage- 
“ment of the defendants Nos. 1 and 2 ; that 
“ the total amount of profits being represented 
“by six seers six kanwals, it was agreed 
“that the plaintiff should get 14 kanwahs 
“ag his share, aud the defendants the 
“ remainder as their shares, as per schedule 
“given below the plaint ; that the plaintiff 
“paid the sum of Rs. 200 without interest 
“in lieu of his labour, and another sum of 
“ Rs. 200 on interest—in all Rs. 400 capi- 
“ tal—to the defendants Nos. 1 aud 2; and 
“that now the defendants neither pay the 
‘money in suit nor render any accounts of 
“ the profits. . 

“The defendant No. 1, Kalee Churn, 
“replies that the account books of the firm 
“sre with Gunesh, plaintiff Soodeen, and 
“ others, defendants; that the money with 
“which the business was carried on was in 
“eharge of Gunesh Sahoo, Gunshee, and 
“ Soodeen; that plaintiff was a co-partner 
“under Gunshee Sahoo and other defendants; 
“that they are liable to him ; and that the 
“statement that the management of the 
“ business was in his (defendant’s) hands is 
“ false. 

“Gunesh Sahoo, defendant No. 2, states 
“ that Kulee Churn was the manager of the 
“ business ; that nothing is due from him to 
“ the plaintiff; that, on the contrary, a certain 
“sum is due to him, plaintiff, and other 
“ defendants from Kalee Churn. 

« Mohadeo Suhoo, the pro forma defendant, 
“ states in reply that the book» of the business 
“were not kept with the defendant No. 1, 
“and that, on the contrary, the management 
“of the business was in the hands of the 
“ plaintiff and Gunesh Sahoo, Gunshee 
“ Saboo, Bhunuk, Radha Kishen, Ram Deo 
“ Lall, and Soodeen, defendants, state that tle 
“ business was carried on under the manage- 


<“ ment of Kaleo Churn. 


“ Accordingly,” the Moonsiff says, ‘the 
“ points for determination as arising from the 
“ contentions of both parties are as follows : 

“1s¢—Whether or not plaintiff has paid 
‘any capital; if so, to whom, aud from'whom' 
^c is he entitled to recover it? 

“ 2nd.—With whom are the books of the 
‘ business left ; under whose management was 
“the business of the firm carried on, aud 
“which defendant is liable to render 
“ accounts ? "8 

“ 8rd—In case the accounts “are not 
“rendered, whether or not plaintiff can 
“recover the estimated amount of profits 
“ claimed by him ?” 
. "The Moonsiff, after discussing the evidence 
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in the case, makes a decree to this effect :— 
“That the plaintiff do realize from the 
“ principal defendants the amount, principal 
“of the capital in dispute, with interest; that 
“he do get an account of the profits from 
“the defendant Kalee Churn according to 
“ the account books; that he do recover the 
“amount of profits which may, «as per 
“account, fall to his share from the above- 
“named Kalee Churn and Gunesh; that the 
“costs with interest be charged to the 
“defendants ; and that the costs of the pro 
“ formå defendants be charged to the defend- 
“ant No. 1, Kalee Churn.” 

Kaleo Churn preferred an appeal to the 
Lower Appellate Court against this judg- 
ment, And on this appeal the Judge made 
some alteration in the decree. He reversed 
that part of the Lower Court’s order which 
directed Kalee Churn to furnish accounts ; 
and he also made Gunesh liable to pay the 
pro formå defendants’ costs, 

Now it seems to us very clear that both 
the Courts have taken an erroneous view of 
the nature of this suit. It appears froma 
comparison of the plaint and the written 
statements, that the partuership between the 
plaintiff and all the defendants alleged by 
the plaintiff is admitted ; and on the facts 
which are dieclosed by the parties themselves, 
there can be no doubt that the plaintiff was 
entitled to have an account taken of the 
partnership business, But as a partner, he 
could not be entitled to recover a specific 
sum of money advanced by him to the 
partnership from either all the other partners 
jointly, or from any one of them severally, 
until the partnership accounts had been 
taken and the extent of his own liability 
under the partnership was ascertained. It 
might be quite possible that his liability as a 
partner even to contribute to the repayment 
of advances made by the other partners 
might exceed in amount the sum of money 
which he on his part was entitled to recover 
as a creditor of the firm. And again,.he 
jointly with the other partners might be 
under liabilities to pay strangers, creditors of 
the firm, a much larger sum of money than 
the assets of the partnership could meet ; and 
his share of this debt might be greater than 
the sam of money which he was entitled to 
claim out of the funds of the firm. In other 
words, befoge any order could be made to the 
effect thet -the plaintiff was entitled to be 
paid by any one of his partners or out of 
the assets of the firm the actual items of 
money which he advanced to the firm the 
Whole accounts of, the firm ought to-l% 


taken, and the ultimate liability of cach ou 
of the partners ascertuined. We thiul. 
therefore, that the judgments of both th» 
Lower Courts must be reversed, Aud a) 
the caso has not been fully tried ou. 
in the first Court, we think it necessary to 
direct that the ease should be sent back to 
the first Court in order that tlie trial may b ; 
there completed. And we think it expedion. 
that detailed directions should be given r: 
the Moonsiff in order that the enquiry ovu 
investigation and the taking of the accounts 
which must be effected by him, may tako, 
place in the most satisfactory manner. ne 

Our order, therefore, will be to the follow 
ing effect: That the decrees of the Lowe: 
Appellate Court and of the Moonsiff’s Cour; 
respectively be reversed, and the casc bi 
remanded to the Lower Appellate Court ; ani 
the Lower Appellate Court will be directed tu 
return the record to the Moonsiff’s Court ir 
order that the trial and investigation of th: 
case may be there resumed and continued te 
completion. And the Moonsiff will also b> 
directed to effect the investigation by takiu:, 
the following accounts, that is to say :— 

1st—-An account of the partnership dca! 
ings aud transactions between the pluintit 
and the defendants respectively since the cow 
mencement of Jeit, dark side of the imoon 
in the year 1927 Sambut. 

2nd.—An account of the monies due te 
the partnership. 

3rd.—An account of the debts due from 
and the liabilities of, the partnership. 

4th.—An account of the partnership pro 
perty, if any, which remains undisposed of. 

5th.—An account of all monies which havc 
been paid or contributed by the plaintiff. anc 
defendants respectively into the partnersluy. 
funds. 

6th.—An account of all monies which the 
plaintiff and the defendants respectively have 
drawn from the partnership. 

Aud in taking the above-mentioned accourts 
all parties will be at liberty to adduco 
before the Moonsiff such new and additional! 
evidence as they may be advised, and books 
of account proved to have been duly kept in 
the course of the partnership busiuess will 
be received as prima facie evidence. And 
we further direct that when the above-mcn- 
tioned accounts shall have been taken, the 
Moonsiff shall, upon the footing and recording 
to the regults thereof, determine the rights of 
thé plaintiff and the defendants respectively, 
and the costs to be paid by them, inclusive 
of the costs alrgady incurred in this Couit 
and in the Lower Appellate Court. 
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The 5th Maroh 1874. 


Present : 
The Hon’ble F. B. Kemp, Judge. 


Rent-suit—Special Appeal—Act VIII (B.C. 
of 1869 s. 102. . 


Cage No. 943 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Sarun, dated 
the 10th April 1873, affirming a decision 
of the Sudder Moonsiff of that district, 

<. dated the 28th December 1872. a 


Gopal Suran Narain Singh (one of the 
Defendants) Appellant, 


versus 


Ram Tahul Rawut (Plaintiff) and another 
(Defendant) Respondents. 


Moonshee Mahomed Yusoof for Appellant. 
Mr. R. E. Twidale for Respondents. 


In a suit for rent of land which plaintiff claimed to 

have purchased by a deed of absolute sale, defendant 

urged that he was the beneficial owner and that plain- 

ifs vendor was his (defendant’s) benameedar. The first 

»» Court finding that neither plaintiff nor his vendor had 

been in possession dismissed the case, The Lower Appel- 
late Court remanded it for re-trial. 

Hep that as the Judge’s decision did not determine 
any tifle to, or interest in, land, as between parties 
having conflicting claims thereto, and as the amount 
sued for did not exceed Rs. 100, no special appeal 
would lie under Act VIII (B. ©.) of 1869 s. 102. 


Tms was a suit for rent. ‘The plaintiff 
claims to have purchased moiety of the share 
of Ram Chunder Pandey by a deed of absolute 
gale dated the 12th of June 1872. ‘The defend- 
ant in the suit is Gopal Suron Narain, who 
stated that Sheo Pershad Pandey was his 
benamdar. The first Court raised the issue 


whether the plaintiff is in possession of the. 


property purchased by him ; and if not, then is 
the plaintiff entitled to the arrear of rent with- 
out determination of right? ‘The Moonsiff, 
after giving his opinion that Gopal Surun 
Narain was the beneficial’ owner and that the 
plaintiff’s vendor was a mere furzee, pro- 
ceeded to state that in his opinion the 
plaintiff has not been able to show either 
that his vendor or the plaintiff himself had 
been in possession. He, therefore, dismissed 
the plaintiffs suit. 

The Judge has reversed the decision of 
the Moonsiff and bas remanded the case’ to 
the Moonsiff for re-trial. The Judge takes 
objection first to the-admission of the inter- 
venor in the suit, and fe is of opinion that 
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the Moonsiff ought to have tried the suit as 
between the plaintiff claiming the rent and 
the defendant, the tenant: and he therefore 
sends back the case for the Moonsiff to try 
who was in possession and receipt of the 
reut prior to suit. I do not find, although 
the Judge finds fault with the Moonsift for 
admitting the third party as an intervenor, 
that he directa his name to be removed from 
the record; on the contrary, it would be 
impossible for the Moonsiff to try the issue 
laid down by the Judge, namely, who was in 
possession and receipt of the rent, without 
keeping the inte: venor on the record. 

In special appeal three main grounds were 
taken: Ist, that the Lower Appellate 
Court as well as the first Court ought to 
have tried the questions on the merits, and 
the plender, who has been heard for the 
special appellant, has explained that the 
meaning of that ground is that the Lower 
Court ought to have tried the question of 
right to receive the rent. The 2nd ground 
is that the Judge ought not to. have remanded 
the case but ought to have tried the issues 
as laid down by the first Court which covered 
the whole of the merits of the case, namely, 
who was in possession and receipt of rent ; 
and the Inst ground ia that the Judge was 
wrong in saying that the first Court ought 
not to have made Gopal Surun a defendant 
in the case. : 

Then there id a preliminary point taken by 
the pleader for the respondent that this 
appeal will not lie under the provisions of 
Section 102 of Act VIH of 1869(B. ©.), 
inasmuch as no question of right to enhance 
or vary the rent of aryot or tenant, or any 
question relating to a title to land or to some 
interest in land as between parties having 
conflicting claims thereto, has been deter- 
mined by the judgment. Mr. Twidale, who 
appears for the respondent, admitted that if 
the Court were against him on this preli- 
minary objection, he had no objection to the 
case being tried by the Judge instead of 
being tried by the Moonsiff on the issue laid 
down by the Judge, namely, who was in 
possession and receipt of rent; but, in my 
opinion, the preliminary objection is fatal to 
the hearing of this appeal. The Judge’s 
decision does not determine any question 
relating to a title to land, and therefore, under 
Section 102 of Act VIII (B. C.,of 1869, it 
is clear that the amount sued for net exceed- 
ing Rs. 100, and no question of title to land 
or of some interest in.Jand as between-parties 
having conflicting claims thereto having been 
@etermined, no special appeal will lie ; and 
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therefore, without going into the other 
questions raised in special appeal, and in 
which in so far as the admission of the inter- 
venor on the record I should feel disposed to 
agree with the first Court, the special appeal 
is dismissed with costs. 





The 6th March 1874. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 

Justice, nnd the Hon'ble C. Pontifex, 
Judge. 


Jurisdiction—Cause of Action—Defendanti— 
Appeal—Letters Patent cl. 11. 


a 
Appeals from orders passed by the Hon ble 
A. G. Macpherson, exercising the Ordi- 
nary Original Civil Jurisdiction of the 
High Court. 


Hadjee Ismael Hudjee Hubeeb (one of the 
Defendants) Appellant, 


versus 


Hadjee Mahomed Hadjee Joosub (Plaintiff) 


Respondent. 
and 


Rohima Bye, Jan Mahomed Hadjee Joosub, 
and Hazira Bye (three of the Defendants) 
Appellants, 


DETSUs 


Hadjee Mahomed Hagjee Joosub (Plaintiff) 
Respondent. 


Mr, Ingram aud Mr. Evans for the Appel- 
lants in both cases. 


Mr. Kennedy for the Respondent. 


This was a suit to set aside a rolense alleged to have 
been executed in Calcutta under fiaudulent representa- 
tions made by the first defendant, and for an account and 
administration of the estate of a deceased Mahomedan 
who died intestate in Bombay, where he left moveable 
and immoveable property. Leaye was granted to 
institute the suit in the High Court subject to objection 
by the defendants. Some of the defendants who were 
residents of Bombay not having appeared, the Cout 
refused to allow the plaint to be taken off the file on the 
objection of the first defendant who was subject to its 
jarisdiction. 

HELD, on appeal, that the cause of action included the 
effect of the release ig the plaintiffs share of the 
property, which was in Bombay, and that the suit came 
wi that part of cl. 11 of the High Court's Charter 
of 1865 whic provided that the leave of the Court 

ht be oBtained. 

ELD that the proper place for taking the account 
asked for, would be where the property was situated, and 
as regarde a cause of action for not accounting it might 
well be said to arise in Bombay. 

HELD that the dwelling or carrying on business 
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neceasary to give the Court jurisdiction under the clause, 
must be of all the defendants; the expression “ defend- 
ant” being used not as indicating an individual dı fend- 
ant in a suit, but the party defendant to the suit, which 
may be one person or several. 

An order under the clause 11 of the charter is au 
appealable order. 


THIS was a suit to set aside a release, and 
for an account and administration of tho 
estate of a deceased Mahomedan who died 
intestate in Bombay. The plaint stated that 
the estate of the deceased, so far as the 
plaintiff could ascertain it, consisted of four 
houses in Bombay, including the family 


dwelling-house, of the aggregate value of +‘. 


two lacs and Rs. 45,000 ; of a half share of £ 
property also situated in Bombay worth 
Rs. 10,000 ; one share in the Appollah Press 
Company valued at Rs. 1,25,000 ; one lac of 
rupees in cash; jewellery worth from 
Rs. 50,000 to Rs. 60,000, and household 
property worth Rs. 50,000. 

The plaintiff alleged and charged that tho 
release sought to be set aside was executed 
by him under fraudulent representations 
made by the Ist defendant ; that the release 
was executed in Calcutta; that that let 
defendant had for several years past carried 
on, and was at the time of the institution of 
the plaint still carrying on, business in 
Calcutta ; and that the three other defendants 
were “all of Miruon Mollah in Bombay.” 

On the 17th September, Macpherson, J., 
granted leave to the plaintiff to institute the 
auit in this Court, subject to any objection 
which may be made thereto by the defend- 
ants. The 1st defendant in thefirstinstance, 
and subsequently the other defendants, 
applied to have the plaint taken off the file, 
but both applications were rejected. The 
judgment of Macpherson, J., on the applica- 
(iow of the 1st defendant was as follows :— 

It is unnecessary to say what I should 
shave done had the other defendants, those 
who are not personally liable to the jurisdic- 
tion of this Conrt, appeared here to-day. 
But I cannot order the plaint to be taken off 
the file now, when the only person who 
appears to object to the case being tried | cre 
is one who is personally liable to the jwis- 
diction of this Court. There are two 
distinct grounds of jutisdiction in the 
matter. The first, which is applicable to all 
the defendants, is that a very substantial 
part of the cause of action (to wit the exe- 
cution, &c., of the release) arose within the 
local jurisdiction of this Court. The second 
is that the defendant who now objects to the 
suit being entertained here, carries on business 
in Calcutta by [fs gòmastab, and is thereforo 
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personally subject to the. jurisdiction of the 
Court. As the otber defendants’ do not 
object to the suit being instituted here, I do 
not see how I can order the plaint to be 


' taken off the file, merely because a defendant 


who is undoubtedly subject to the jurisdic- 
tion objects to being sued here. 


I express ‘no opinion as to how much of 
the relief sought in the plaint will be obtain- 
able in this suit, even if the plaintiff proves 
his case. The application is refused, but the 
costs will be costs in the cause. , 


On the application of the other defendants, 
Macpherson, J., intimated that he would not 
order the plaint to be taken off the file, as 
the case would have to go on against the Ist 
defendant. The Court, however, said that 
provision ought to be made for any extra 
costs to which these defendants might be put 
by reason of the suit proceeding here instead 
of at Bombay, and suggested whether an 
application might not be made to stay the 
case pending security being given for these 
extra costs. 


The 1st defendant appealed from the order 
as against him on the following grounds :— 

For that by the said order leave was 
granted to the plaintiff to institute the 
suit in this Hon’ble Court, whereas such 
leave ought not to have been granted. 

For that the suit is a suit for land, no 
part of which is situate within the jurisdic- 
tion of this Hon’ble Court, as by the plaint 
appears. 

For that the learned Judge having 
found (as plainly appeared in the plaint and 
affidavits) that the balance of convenience 
was entirely in favor of having the suit 
tried in Bombay, erroneously exercised his 
discretion in giving leave to the plaintiff to 
institute the suit in this Hon’ble Court. 

For that the order go erroneously made is. 
a final order wrongly creating jurisdiction iv in 
this matter against this defendant. 

For that the learned Judge erro- 
neously held that he was bound to make 
such order final against the defendant, 
although the other defendants were out of the 
jurisdiction, and the cause of action did not 
arise wholly within the jurisdiction, and the 
balance of convenience was against making 
such order, on the ground that this defendant 
carried on business by a gomastah in Cal- 
cutta. 

The other defendants appealed on grounds 
which were as follows :— 

For that tho learned Judge ought not 
to-have granted lenvo to the plaintiff to 


institute this suit in this Hon’ble Court, 
whereas he did so grant it. 

For that the learned Judge, ‘after 
stating that he was fully satisfied that the 
suit could not be -conveniently tried in 
this Hon’ble Court, and that its being so 
tried would be a great hardship to these 
defendants, and that the balance of conve- 
nience clearly required that it should be 
tried in Bombay, yet held that he was obliged 
to allow the suit to be tried in this 
Hon’ble Court because the defendant Hadjee 
Ismael Hadjee Hubeeb carries on business in 
Calcutta, whereas he ought not to have so 
held. 

For that the learned Judge ought to 
have refused or withdrawn ane said leave, 
wherbvas he did not do so. 

For that the learned aides having 
stated that the defendants had made the 
strongest possible case against having the 
suit tried in Calcutta, and having discretion 
to prevent its being so tried, refused to exer- 
cise that discretion. 

For that the learned Judge ought to 
have held that this suit was a suit for land 
out of the jurisdiction of, and therefore not 
cognizable by, this Hon’ble Court, whereas he 
did not go hold. 

For that the learned Judge ought to 
have taken the plaint off the file, whereas he 
did not do so. 

The judgment of the Appellate Bench 
was delivered as follows by 

Couch, C. J.—This was a suit brought by 
the respondent against Hadjee Ismael Hadjeo 
Hubeeb, the appellant in one appeal, and 
three other persons who are the appellants 
in the other. The plaint stated that one 
Hadjee Joosub Baladina, a Mahomedan, died 
at Bombay intestate, leaving considerable 
moveable and immoveable property, and 
leaving him surviving his widow, the defendant 
Rohima Bye, and three sons, Hadjee Daood 
Hacjee Joosub, since deceased, the plaintiff 
Hadjee Mabomed Hadjee Joosub, and the 
defendant Jan Mahomed Hadjee Joosub, and 
also a daughter, the defendant Hazira Bye, 
his only heirs and next-of-kin. It then 
stated that a release was executed by the 
plaintiff, and that the execution of it had been 
obtained by fraudulent representation on the 
part of the first defendant Hadjee Ismael 
Hadjee Hubeeb, and the prayer yas that the 
release, which was dated 22nd Octeber 1870, 
might be declared fraudulent and void, and 
that the same might be brought into this 
Court to be cancelled; that it might be 
@eclared that the inventory and account 
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which had been filed by the plaintiff in the 
Court at Bombay were not binding upon 
him, and that the same should be set aside ; 
and thatan account might be taken of the 
property of Hadjee Joosub Baladina come 
to the hands of the defendant Hadjee Ismael 
Hadjes Hubeeb, or of any other person or 
persons by his order or for his use ; and that 
a receiver might be appointed to get in the 
property and the rents and profits thereof, 
and that the same might be secured for the 
benefit of the persons entitled thereto. + 

On the 17th of September 1873, upon an 
application by Mr. Kennedy as Counsel for 
the plaintiff, it was ordered that the plaintiff 
should be at liberty, subject to any objection 
which might be made thereto by the 
defendants, to institute a suit in this Court 
against the four defendants who are named in 
the order ; to have an certain release of 22ud of 
October 1870 cancelled ; to have it declared 
that the inventory and account current filed 
by the plaintiff in the High Court of Bombay 
werenot binding upon him ; and for an account 
and for the appointment of a receiver,—all 
the objects of the plaint stated in the prayer 
being mentioned in this order. 

The first defendant made an application, 
in accordance with the reservation in the 
order, that the plaint might be taken off the 
file, which was refused by Mr. Justice 
Macpherson on the 8th of December. Pro- 
bably, in consequence of some thing which 
fell from the learned Judge on that occasion, 
the three other defendants on the 16th of 
December served notice of an application on 
their part to take the plaint off the file, which 
application was refused on the 5th January 
1874. The appeals are from these orders. 

Now, in considering what conclusion we 
ought to come toin these appeals, we must 
look at the case asa whole. Mr. Kennedy, 
who appeared for the respondent,’ intimated 
that, if he were not allowed to take any 
other course, he would be glad to have the 
suit be treated as a suit against the lst defend- 
ant to set aside the release. But that cannot 
be allowed, because merely to set aside the 
release in a suit agninst the first defendan 
would leave all the material questions to be 
decided in another suit. The real object of 
the suit is that an account may be taken of the 
property left by the deceased, and the share 
of the plaintiff ascertained and provision 
made fompis receiving it. The Ist defend- 
ant might fairly claim that the other three 
persons who are interested in the property, 

“and who would be entitled to be heard as to 
the amount of the plaintiff’s share and to be 
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present at the taking of the accounts, should 
be parties to the suit. The plaintitf cannot 
be allowed, when the case comes here on an 
appeal from the order of Mr. Justice Mac- 
pherson, to say that he would prefer to put 
his suit in another form. He filed his plaint 
against the four defendants and prayed for 
relief against all, and in the order by which 
he was at liberty to bring his suit in this Court, 
the objéct of it was expressly stated. We 
must, therefore, treat it as a suit which has 
baen brought against all four defendants, and 
properly brought against them. 


The decision of this case depends upon the. * 


construction which is to be put on the 
llth Clause of the Charter of the High 
Court of 1865. It provides that in the case 
of suits for land or immoveable property, the 
High Court shall have jurisdiction when the 
land or property is situated within the limits 
of the ordinary original jurisdiction of the 
Court ; and in all other cases, if the cause of 
action shall have arisen either wholly, and in 
case the leave of the Court shall have been 
first obtained, in part, within such limits, or 
if the defendants at the time of the com- 
mencement of the suit shall dwell or carry 
on business, or personally work for gaiu 
within them. 

Here the cause of action cannot be snid to 
have arisen wholly in Calcutta. We do uot 
propose to enter into what might be a ditli- 
cult discussion of the various decisions as 
to the meaning of couse of action, The con- 
flict of decisions in the Courts in England 
appears still to continue, for in one of the 
latest cases on the subject—Darham v. Spence, 
L. R, 6 Ex., 46—the learned Judges werc 
divided in opinion ; there the cause of action, 
whatever may be the true meaning of the 
expression, cannot be said to have arisen 
wholly in Calcutta. The fraudulent repre- 
sentations which led to the execution of the 
release may have been made and the release 
may have been executed here ; but the cause 
of action in this case consists of more than 
that. It includes the effect of the release 
upon the plaintiff’s skare of the property ; it 
there had been no property, the execution 
of the release would not have injured thc 
plaintiff in any way. In order to constitutc 
a cause of action, there must bean injuy to 
him from the operation of the release. ‘Then 
where did the release take effect ? Where was 
it operative ? The property was in Bombay. 
It might be said that, as regards the moveable 
property, the plaintiff’s share of it would 
follow him, and if he dwelt in Calcutta, ilc 
moveable propetty to which he was entitled 


he 
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would be there. It would, perhaps, bea 

somewhat far-fetched application of the doc- 

tiine to hold that the release operated in 

Calcutta in regard to the plaintiff's: share of 

the :moveuble property. It certainly could 

not do so in regard to the share in the 
immoveable property, which apparently 
formed the greater portion of what the plain- 
tiff claimed to be entitled to. That was in 

Bombay, and that part of the cause of action 

arose there. In such a case as the present, 

I think the cause of action in respect of thg 

immoveable property arose ia the place where 
«e dhe release took effect, and the suit comes 
within that part of the clause which provides 
that the leave of the Court must be obtained. 
I shall ‘sponk presently of the other part of 
it which gives jurisdiction in the case of the 
defendant dwelling or carrying on business 
within the limits of the ordinary original 
jurisdiction. 

Again, the suit asks for an account to be 
taken. The proper place for taking the accouut 
would certainly be where the property is 
situated, and as regards a couse of action for 
not accounting it may well be said also to arise 
in Bombay. Farther, the Court is asked in 
the suit to appoint a receiver. Without 
deciding whether this Court might or not 
‘uppoiut a receiver of the property in Bombay, 
it would certainly be a most inconvenient 
course to adopt. And I am not prepared to 
say that this Court could appoint a receiver 
for the property which is within the jurisdic- 
tion of the Bombay Court. All this shows 
that the plaintiff cannot bring his case within 
the part of the clause which says that the 
cause of action shall bave arisen wholly 
within the jurisdiction of this Court. 

Then we have to consider what is the 
effect of the other part of the clause: “If 
“ the defendant at the time of the commence- 
“ment of the suit shall dwell or carry on 
“ business, or personally work for gain within 
“such limits.” The principal defendant 
( I should rather say the Ist defendant, for 
the other defendants are as much interested 
in the result of the suit as he can be) it is’ 
admitted carries on business in Calcutta, 
and if it be sufficient for one defendant in the 
suit to dwell or carry on business within the 
limits of the jurisdiction of the Court, the 
plaintiff is entitled to bring his suit here, as 
he has done, and be need not have applied 
for the leave of the Court. Now the words, 
if read literally, will not apply to a case of 
‘several defendants at all. They are “if the 
“defendant at the time of the commence- 
“ment of the suit shalledwéll,” But that 





would not be & reasonable construction by 
which the great number of suits with more 
than one defendant would be left unprovided 
for, and so ‘we may and ought to read the 
expression “ the defendant” as meaning 
defendants. But then if we are to read it 
for one purpose as including the plural, and 
so as to bring suits against several defendants 
within the clause, it seems to me but reagon- 
able that we should read it in the same way 
for the other purpose. In fact, to say that 
it is sufficient for one defendant to dwell or 
carry on business within the jurisdiction, 
would be to insert something into this clause 
which is not there. It would be saying if 
any of the defendants or any defendant dwells 
or carries on business within the limits. It 
being necessary to give to the word “ defend- 
ant” such a meauing as to include more 
than one for the purpose of applying it to 
suits where there are several defendants, I 
think we ought also to hold that the dwell- 
ing or carrying on business must be of all 
the defendants. The expression is used not 
as indicating an individual defendant in a 
suit, but the party defendant to the suit, 
which may be one person or several. This 
mode of construction has been adopted by 
the Courts in England upon the Statute 9 and 
10 Victoria, Cap. 95, Section 128, which uses 
similar words and provides for the concur- 
rent jurisdiction of the superior Courts with 
the County Courts, where the plaintiff dwells 
more than 20 miles from the defendant, or 
where the cause of action did not arise 
wholly or in some material point within the 
jurisdiction of the Court within which the 
defendant dwells or carries on his business 
at the time of the action brought. Upon 
that Section it has been held that defendant 
means all the defendants inthe suit. Hickie 
v. Salamo, 8 Ex., p. 59, was a case on 
the construction of the word plaintiff, but 
in it the previous cases of Parry v. Davies, 
1 L. M. & P., 879, and Doyle v. Lawrence, 
2 L. M. & P., 368, were recognized as author- 
ities. Baron Platt, who gave the judgment, 
refers to those cases and says :—“The Court 
ef Common Pleas adopted Lord Cranworth’s 
decision in Parry v. Davies, and held that 
the residence of one of the defendants more 
than 20 miles from the plaintiff made that 
case one of concurrent jurisdiction within the 
same Section. The same principle must 
apply to a plurality of plaintiffs.”’* y» 

There ‘the question was whether the 
plaintiff dwelt more ¢han 20 miles from the 
defendant, because, by the words of the ` 
Statute, if he did, the superior Court had 
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jurisdiction ; and the Court held that if one 
of the plaintiffs lived more than 20 miles 
from the defendant there was concurrent 
jurisdiction. 

The result, then, of a consideration of the 
Clause in the Charter is that this was a case 
in which it was necessary that the leave of 
the Court should be obtained to bring the 
suit in Calcutta. l 

It was held by the High Court at Madras 
in DeSouza v. Coles, 3 Madras High Court 
Reports, 384, that an order made under this 
Clause of the Charter was subject to appeal. 
We may not agree in all the reasons which 

‘the-learned Judges of that Court gave for 
their decision, but we do agree in the con- 
clusion that this is an appealable order. It 
is of great importance to the parties. It is 
not a mere formal order, or an order merely 
regulating the procedure in the suit, but one 
that has the effect of giving a jurisdiction to 
the Court which it otherwise would not 
have, And it may fairly be said to deter- 
mine some right between them, viz., the 
right to sue in a particular Court, and to 
compel the defendants who are not within 
its jurisdiction to come im and defend the 
suit, or, if they do not, to make them liable 
to have a decree passed against them in their 
absence, 

Where the order of the learned Judge is 
founded upon matters within his discretion, 
the Court on appeal would be reluctant to 
reverse his order. And there might be cases 
where the decision was founded so entirely 
on a matter within his discretion that we 
should not do so. Here Mr. Justice Mac- 
pherson appears to have proceeded not so 
much in the exercise of any discretion which 
he covsidered he had, but rather to have 
thought that he was bound by law, and to 
have decided more on legal grounds than 
according to his discretion. 
shows that, in his opinion, it would be more 
convenient that the suit should be tried in 
the Bombay Court. There is, however, a 
difficulty which might have arisen in the suit 
being brought in the High Court at Bombay. 
The plaintiff is not residing within the 
jurisdiction of that Court, and if he had 
brought the suit there the defendants might 
have applied to the Court to compel him to 
give security for costs. The suit may bave 
been brought here to avoid his being placed 
in that pegition. This being a possible hard- 
ship on the plaintiff, we thought we ought 
to inquire whether the*defendants, in case 

`a suit was brought in the High Court at 
Bombay, would undertake not to ask fer 


THE WEEKLY REPORTER. 


His judgment |. 


Rulings. 307 





security for costs, and Mr. Ingram, who 
appeared for them, at once said they were 
willing to undertake not to ask for security. 
Tbat being the case, it seems to us that all 
the circumstances show that this is a suit 
which ought to be, brought in the H gh 
Couit at Bombay, and not in this Court. 
This Court, the whole case being before ir, 
and exercising the power which it has of 
deciding whether it is fit that the suit should 
be brought here or not, decides that it ought 
not to be brought here, and that leave io do 
so ought not to be given. We, therefore, 


reverse the order by which the leave has» 


been granted and the orders dismissing thd 
applicutions by the appellants to tuke tho 
plaint off the file, and we direct that tho 
plaint be taken off the file. But before tho 
order of this Court is drawn up, we must 
secure the plaintiff by requiring that tho 
solicitors for the defendants give an under- 
taking on their behalf not to ask for secnrity 
for costs, if the plaintiff should biing a suit 
against those defendants in the High Court 
at Bombay substantially for the same pur- 
pose as the present suit is brought for. 

We think that the parties should bear their 
own costs both of this appeal and of thc 
proceedings before Mr. Justice Macpherson. 
The costa will be taxed as between attorney 
and client on scale No. 2. 


The 6th March 1874. 


Present : 
t The Hon’ble J. B. Phenr, Judge. 


Non-registration—Secondary Evidence, 
Case No. 991 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore 
dated the 27th February 1873, affirming 
a decision of the Moonsiff of Begooserar, 
dated the 17th August 1872. 


Mr. L. G. Crowdie (Plaintiff) Appellant, 
uersus 
Kullar Chowdhry (Defendant) Respondent. 


Baboo Nil Madhub Sen for Appellant. 
Baboo Lukhee Churn Bose for Respondent 

The fact that a pottsh on which a plaintiffs ttle i 
based has not been registered, and therefore cannot b 
used by reason of the Registration Law, is not a goo 
ground on which a Court would be justified in admıttın; 
secondary evidenca 

Ir seems to me that this appeal ought tu 
be dismissed. ,° ° 


c 
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The plaintiff brings this suit to obtain under an ordinary retainer, but was not duly authorized 
a declaration that he is entitled to a certain | % #82 as attorney for the appellant 
right of tenancy under the defendant, And| Phear, J-—Tms 
he bases his right upon the foundation of a i 
pottah which he says was granted to him by 


application must be 
rejected. There is no petition of appeal 
signed by the alleged pauper or by any one 
the defendant’s father. It appears to be who is duly onai talaa lier eticraey: foe that 
doubtful whether the facts alleged in this purpose. Section 370 coupled with Section 
plaint furnish a-good ground for calling upon | 301 of the Civil Procedure Code prescribes the 
the Court to declare in favour of the plaintiff) mode by which a person who’ desires to 
the right which he asks ; or, in other words, appeal tn formå pauperis should proceed. 
whether the plaintiff has a goed cause of action. | And those Sections are strict in obliging the 
Bat whether this may be so or not, I think applicant to appear in person, except in certain 
, that there is no doubt that the plaintiff can | specified cases, of which this possibly may 
-only prove his right, if he has the right, by| be one, when the Court is authorized to 
Rdducing the pottah which, according to him, | receive the petition of the pauper at the hands 
passed that right to him, or else by accounting | of a duly appointed agent. None of these 
for the absence of the pottah and giving| conditions have been complied with in this 
secondary evidence of its contents, if thej case, The petition of appeal which has been 
reason for the absence is such as would in presented to this Court is simply signed by 
law justify the Court in receiving secondary | a gentleman who as a Wakeel of this Court 
evidence, It appears that the only reason} hins been retained under an ordinary retainer 
why the pottah is not adduced in evidence | to represent the appellant here, and has not 
is that-it is not registered, and therefore it | been duly authorized to sign the petition as 
cannot be used by reason of the Registration | the attorney for this lady. ‘Therefore we 


Law. That is not a good ground upon} have no other alternative than to reject this 
which the Court would be justified in petition. : 


admitting secondary evidence. The decisions 
of the Courts below therefore appear to be 
right on this point. The appeal must be The 9th March 1874. 


* dismissed with costs, 
Present: 
The 7th March 1874. The Hon'ble W. Markby and E. G. Birch, 
Judges. 
Present: ; 
Appeal —Limitation— Copy of Judgment—Act IX 
The Hon’ble J. B. Pheor and G. G. Morris, of 1871 s. 18 (Schedule). 
Judges. 


Application for the admission of a Special 
Pauper amar oT ate. VII of 1869 Appeal froma decision passed by the 


Judicial Commissioner of Chota Nagpore, 
Application for the admission of a Special dated the 16th September 1873, reversing 
Appeal in formå pauperis from a decision a decision of the Deputy Commissioner 
passed by the Judge of Sarun, dated the| of Hazareebuugh, dated the 16th June 
17th November 1873, affirming a decision 1873. 
g E ee cof that districts | Toril] Pattuck (Plaintiff) Appellant, 


Mussamut Bhugobutty Kooer and others versus” 
(Pauper Plaintiffs), Appellants, ` . 
Bhowanoe Ram and others (Defendants) ' 


Cer aes Respondents. 
aR PE sa @efendente) Baboo Anund Chunder Ghossal for 
ponaents. ; 
Appellant. 
Baboo Bama Churn Banerjee for ` 
Appellants. i No one for Respondents» 
No one for Respondents. In computing the 90 days allowed by law for filing an 


appeal to the High Court, an appellant cannot asa 
The Court rejected a petition gf aso presented | matter of right claim to’ deduct the time ieqguired for 
on behalf of a pauper by a Vakeel who was retained | #btaining a copy of the judgment, 
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Markby, J—In this case the judgment 
was delivered in the Court below on the 16th 
of September 1873. On the lst of Novem- 
ber, the appellant asked for a copy of the 
judgment and decree. The judgment was 
delivered to him on the 24th, and the decree 
on the 19th. On the 7th of January he 
filed his appeal in this Court, and it was 
returned to him as being too late. ‘An appli- 
cation is now made to us to admit the appeal. 

The appellant contends that he is within 
time. From the 16th of September to the 
7th of January is 118 days. The law (Sec- 
tion 13 of Act IX (Schedule) of 1871) says 
that the time allowed for filing an appeal is 
90 days from the date of the decree appealed 
against, but that in computing the period of 
limitation the day on which judgment 
was pronounced and the time required for 
obtaining a copy of the decree, sentence, or 
order appealed against shall be excluded. 

Excluding the time occupied in obtaining 
acopy of this decree, namely, 18 days, the 
appellant would still be too late. 

The appellant, however, contends that the 
time required for obtaining a copy of the 
judgment is also to be excluded; and he 
argues that in the above provision of the 
law the word “decree” includes the “judg- 
ment” also. 

Considering that the word “judgment” is 
used in the very same Section as distinguished 
from “decree,” I can hardly think this to be 
the case. The words “jodgment” and 
“decree ” are not generally used in the Code 
in the same? signification, and when both are 
intended, both are expressed, as, for example, 
in Section 198. Nor do I think the sense of 
the Section requires this construction. I think 
the main object of the Section was to pro- 
vide for any delay there might be in drawing 
up the decree after the judgment was pro- 
nounced ; the exact form of a decree being 
often a matter of consideration and discussioun 
after the judgment has been pronounced. 

Of course, if there were such delay that the 
appellant could not comply with the require- 
menis of Section 378, he would have good 
ground for claiming the indulgence of the 
. Court; but I do not think that as a matter of 
right he can claim to deduct more than the 
time required for obtaining a copy of the 
decree. 

There isy however, a case reported in V 
Weekly Mẹporter, in which it is said that a 
Division Bench held the contrary upon Sec- 
tion 383 of the Code ôf Civil Procedure, 
which though it is as to this matter now 
repealed is merely in the same words as the 


substituted provision of the Limitation Act 
of 1871. Ihave. some doubt whether thut 
case quite correctly states the opinions of the 
learned Judges who decided it; nor is the 
practice of this Court on the original side. a3 
far as I can ascertain, such as is there sta cd. 
The practice on the original side is, I am 
informed, not to enlarge the time to enalle 
the party to obtain a copy of the judgment, 
as itis supposed that Counsel will attend and 
ascertain the contents of the judgment when 
it is delivered. By Section 183 of the Code 
all Judges are required to pronounce their 
jadgments in open Court after having given 


due notice to the parties or their pleaders,” 


and therefore the same opportunity ‘exists 
(unless Judges entirely neglect their duty) 
in the Mofussial ns here of obtaining informa- 
tion upon what points the judgment turns 

As, however, it appears that there has heen 
& practice in the office of excluding the time 
required for obtaining both judgmeat and 
decree, it is possible that the appellant has 
been in this case misled, and therefore 
under Clause 6 of Section 5 I think this 
appeal may be admitted. 

Birch, J.—I concur. 





The lith March 1874, 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, aud the Hon’ble Louis S. Jack-on, 
Judge. 


Proceedings to kee 
ation—Act 


a Decree in force—Luait- 
X of 1871— Bona fides. 


Case No. 330 of 1873. 


Miscellansous Appeal from an order passed 
by the Officiating Judge of Backergu ige, 
dated the 12th July 1873, reversing on 
order of the Subordinate Judge of thut 

° district, dated the 3rd August 1872. 


Gouree Sunkur Tribedee (Decree-holler) 
Appellant, 


wCcrsus 


Arman Ali Chowdhry (Judgment-debtor) 


, Respondent, 
44 


0% 


f 
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Baboo Kalee Mohun Dass for Appellant. 
Mr, J. S, Rochfort for Respondent. 


Under Act IX of 1871 Schedule No. 167 an application 
for executing a déoree is not a proper one, unless it is 
in accordance with the Code of Civil Procedure, s. 212. 


Quare: What is the effect of the new law of limita- 
tion upon the High Court's decisions as to the bona fides 
of proceedings to keep a decrees in force, 


se . 

Couch, C.J.—Iwn this case the Judge has 
laid down that under the new law of limita- 
tion (Act IX of. 1871) if the Court considers 
that the application to keep n decree in force 
was not made with that object, and the 
applicant had really no intention of keeping 
it in force, but only made the application in 
order that he might show that he was not 
barred, the Court is fully justified in holding 
that such application is not an application 
contemplated by the law sufficient to keep 
the decree in force. There is apparently 
some inconsistency in the passage where thie 
Judge says—“ With the object of keeping a 
“ decree in force, really with no such intention, 
“put merely that the decree-holder might 
“ afterwards show that he was not barred.” 
An intention to show that he was not barred 
would be to keep the decree in force. But 
it is not necessary in this case, nor is it 
desirable for us to give any decision as to the 
effect of the new law of limitation (Act IX 
of 1871) upon the decisions of this Court 


with reference to what is called a bond fide, 


proceeding to keep a decree in force. In the 
present case there was no proper application 
to keep the decree in force, and it was 
barred by the law of limitation when the 
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The 11th March 1874, 


Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis 8. Jackson, 
Judge. 


Decree— Kistbundee— Execution. 
Case No. 390 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Dacca, dated 
the 830th August 1873, affirming an order 
of the Additionul Subordinate Judge of 
that district, dated the 11th June 1873. 


Dinohath Sen (Judgment-debtor) Appellant, 
versus 


Gooroo Churn Pal (Decree-holder) 
Respondent. 


Baboos Kalee Mohun Doss and Kashee 
Kant Sen for Appellant. 


The Advocate-General aud Baboos Sree- 
nath Doss aud Bykunt Nath Doss for 
Respondent. 


Where a judgment-debtor has entered into an arrange- 
ment (kistbundee) with his judgment—creditor for the 
payment of the amount due under the decree with mter- 


application of the 7th May 1872 was made.’ est, by instalments, and the parties have acted upon the 


The application dated the 9th July 1870, 
which the decree-holder is obliged to rely 
upon, was not in accordance with Section 212 
of the Code of Civil Procedure, and certaiuly 
the provision in No. 167 of the Schedule of 
Act IX of 1871 must be held to require an 
application to be in accordance with Section 
212. That is the least that must be done, 
supposing that the decisions about bona fides 
should be held to be not applicable now. 
The appeal must be dismissed with costs, 
two gold moburs. 


kistbundee as if it had become part of the decree, to the 
extent of moving the Court to credit payment made in 
satisfaction thereof, the judgment-debtor is precluded by 
his own conduct from saying that the judgment-creditor 
is bound to execute the original decree or to bring a 
regular suit upon the kistbandee, 


Couch, C.J.—TxH® decree in this case was 
made on the Ist of July 1863, and by a kist- 
bundee dated the 3rd of July 4864 it was 
agreed that the amount payable bythe decree 
should be paid by instalments with interest. 
Is was an arrangement which the -decree- 
holder might very reasonably make; for 
Aithough his decree did not give interest he 
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‘was entitled to have the money paid at once. 
He seems to have arranged with the debtor 
that he would receive it by instalments with 
interest in consideration of the payment being 
postponed.: Then it appears that an appli- 
cation was made for execution on the 8th of 
May 1866, aud notice was served. That 
being struck off, a third application was 
made on the 4th of December 1866, and the 
property of the debtor was attached and 
advertized for sale. A part payment was mnde, 
which was certifled to the Court by an appli- 
cation dated the 7th of March 1867 on the part 
of thodebtor, he also asking tohave the money 
applied towards satisfaction of the terms of 
payment in the kistbundee, treating that as 
being what was intended to be enforced. 
Then on another instalment becoming due, 
the decree-holder took out execution on the 
29th of January 1870, and the property being 
advertized for sale the debtor made an appli- 
cation, which was assented to by the decree- 
holder, for time to pay the amount avhich 
was due, again treating the kistbundee as a 
binding arrangement and that which the 
Court was enforcing by sean Ba 
ings. This application was struck off on ths 
80th of May 1870, and the amount not being 
paid as had been agreed, another application 
was made for the sale of the property on the 
22ud of May 1871. Then the judgmeut- 
debtor objected to the sale on the ground that 
a fresh attachment was necessary. No ob- 
jection was made at that time that the ori- 
ginal decree must be enforced and not the 
kistbundee. The Judge finds that these 
facts show that the parties had treated and 
acted upon the kistbundee as if it had become 
part of the decree, and that they moved the 
Court to credit the payment which was made 
nga satisfaction of the iustulments due accord- 
ing to it. Under these circumstances, I 
thiuk that the present appellant is precluded 
from saying that the judgment-creditor is 
bound to execute the original deoreé, and if he 
cunnot execute that, he is bound to bring a 
regular suit upon the kistbundee. He has by 
his conduct for some years treated this as the 
decree which the Court had made. Without 
deciding how far an alteration of a decree 
such as this was could be made by consent 
at the time the kistbundee was entered into, 
I think we must hold in the ‘present case that 
the objection taken cannot aud ought not to 
prevuil.egfhe decree-holder is entitled to 
take procéedings upon the kistbundee as if it 
were a part of the original decree. The 
appeal must be dismissed with costs; Rs. 32: 
Jackson, J.~I am of the same opinion. e 
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The 12th March 1874. 


Present : 


The Howble J. B. Phear and G. @. Moiri», 


Judges. 
Mahomedan Law—Pre-emption. 
Case No. 952 of 1873. 


Special Appeal from a decision passcd b; 
the Officiating Additional Judge «. 
Tirhoot, dated the 20th February 1873 
reversing a decision of the Jfoonsiff vi 
Tajpore, dated the 22nd August 1872. 


Girdharee Kooer and others (Defendart" 
Appellants, 


versus 

Shaikh Deanut Ali (Plaintiff) Respondent. 
Baboo Hurcehur Nath for Appellants. 

Baboo Judoo Nath Sahoy for Respondent 


A right of pre-emption is lost where a party is awa 
of the sale of the property for some time before '. 
asserts the right publicly. 


Phear, J—We think that the decision o 
the Lower Appellate Court is erroneous. Th 
first Court stated :—® The attesting witness 
“ prove to the satisfaction of the Court thi 
“when the kobalah was executed the plan 
“tiff was present in the Collector's office a 
“ Tajpore, and that the document was diawi 
“up and delivered in his presence.” 

The Lower Appellate Court in no wa: 
alters these facts. It says :—“ According ! 
“ the Mahomedan Law, the right of pre-em.: 
“ tion does not accrue until the sale has be 
“ actually effected. Whether, therefore, tl. 
“ plaintiff objected or not at the time of v 
« execution of the kobalah is immuterial, te 
“the sale is not actually effected until d 
“ kobalah is completed, from which time tb 
“ pre-emptor’s right accrues ” 

Now we must, we think, nssume from th 
statement that the Judge saw no reason t 
saying that the finding of the first Court wu 
wrong, which was to the effect thut th 
kobualah was drawn up and delivered in th 
presence of the plaintiff. But if the kot 
Jah was drawn up aud delivered to the pr 
chaser in the presence of the plaintiff, 
must have been an intimation to him that t! 
gale of the property had been made by th 
proprietor to the present dofendant. And ı 
that be so, then, aa we understand the ah 
medan Law, there can be no doubt thar. 
was incumbent: upon him, if he desired t 
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maintain his right of pre-emption, to have 
at once asserted it by performing the first 
preliminary ceremony. The policy of the 
Mahomedan Law is plain evough: and 
although it may appear sometimes to English 
Lawyers that if technical strictness with 
rogard to the performance of these prelimi- 
naries is iuststed on, it almost leaves no 


. opportunity to the person concerned to con- 


sider whether it is worth his while or not to 
claim the right of pre-emption, yet it is uot 
by any means difficult to see a reason for 
coufining claims of this kind within the 
“narrowest possible limits. And our Courts 
have always, as far as we are aware, adhered 
to the technical strictness of the old Maho- 
medan Law on this point. It appears from 
the judgments of both the Courts below that 
the plaiutiff was aware of the sale made by 
the proprietor of this property to the defend- 
ant for some time before he made, by the 
performance of the proper preliminaries, 
public assertion of bis 1ight of pre-emption. 
He has, therefore, lost the right and cannot 
succeed in this suit. 

We reverse the decision of the Lower 
Appellate Court and affirm that of the first 
Court with costs, 


The 18th March 1874. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Suit on behalf of Minor—Court of Wards— 
Costs. 


Case No. 252 of 1872. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Singhboom, 
dated the 29th August 1872. 


Rajal Bikromajeet Mullo Ogaleundo Deb 
(Defendant) Appellant, 


versus 


The Court of Wards on behalf of Rajah 
Ram Chunder Dhubul Deb, minor (Plain- 
uff) Respondent. 


Buboo Bhowanee Churn Dutt for Appellant, 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


A suit on behalf of a minor by the Court of Wards, 
which was the Deputy Commissioner before whom ıt 
was instituted, having been dismissed in appeal by the 
High Court, it was held that the Deputy Commissioner, 
by whose authority ıt had begn instituted, ought not to 
hare tued the suit, aud that though, 1 an ordinary case, 
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the person who appeared on the record on behalf of the 
infant would be Hable for the costs, in this case, as the 
Deputy Commissioner was no, longer in office, one of 
two innocent persons must bear the costs, either -the 
minor or the defendant. It was determined accordingly 
that the defendant must suffer as he was in pat to blame 
for allowing the suit to proceed. 


Markby, J—In this case the plaintiff, 
described as the “ Court of Wards on behalf 
of the Rajah Ram Chunder Deo Dhubul 
Deb,” sues the Rajah Bikiomajeet Mullo 
Ogalsundo Deb to recover Rs. 2,000, and 
interest amounting to Rs. 8,100—in all 
Rs. 5,100—in respect of a loan contracted in 
Chyet 1271. 

The substance of the -plaintiff’s case is 
that in Chyet 1271 the Rajah Bikromajeet 
borrowed from, the Rajah Juggernath Deo 
Dhubul, the father of the minor, Rs. 3,000, 
to be repaid in four or five months without 
interest ; that in Srabun 1272 the Rajah 
Juggernath being at Midnapore bought an 
elephant and calf, aud in order to puy for it 
borrotved from certain persons called the 
Koondoos, who are bankers at Midnapore, 
Rs. 1,995; that he already owed them 
Rs. 1,000, and that he gave them a specially 
registered bond for Rs, 2,995; that in order 
to pay off this sum the Rajah Juggernath 
gave what is culled burrat or order upon 
the Rajah Bikromajeet to pay his debt of 
Bs. 8,000 to the Koondoos, which the Rajah 
Bikromajeet promised to do. The plaintiff 
then says that Rajah Juggernath was 
informed by Rajah Bikromajeet that this sum 
of Rs. 8,000 had been paid to the Koondoos, 
and that he, therefore, took no steps to pay 
the debt himself ; but that, nevertheless, some 
time before 1274 the Koondoos took out 
execution on their specially registered bond, 
and notwithstanding the ussertion of the 
Rajah Juggernath that the movey had been 
paid, execution was allowed to proceed. 


-| The case was appealed, but the objections 


were disallowed by the Appeal Court on the 
21st Chyet 1277 (3rd April 1871), and the 
money was paid to the Koondoos. 

The Rajah Juggernath had died at an 
early stage of the proceedings in execution, 
namely, in 1274, and they were subsequently 
resisted on behalf of his minor son by the 
Court of Wards. 

The cause of action in this suit is said to 
have arisen on the 21st Chyet' 1277, when 
the appeal in the execution cyse was dis- 
missed. But what that causo action is, 
is not very cleurly stated in the plaint. ` The 
Deputy Commissioher says thas the Court 
of Wards are suing the Rajah Bikromnjeet 
for his breach of faith. The Government 
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Pleader has, in this Court, stated that the 
charge by the Court of Wards agninst the 
Rajåh Bikromajeet is that he had colluded 
with the Koondoos to get the money paid 
twice over. This is exceedingly vague, and 
we very much donbt whether there is any 
other cause of action than that upon this 
original loan which would, of course, be 
barred. But the Rajah Bikromajeet has not 
insisted strongly on this part of the case, 
and it is very natural that he should desire 
the merits of the case to be enquired into, 
which are in substance this :—Whether or no 
he paid the Rs. 3,000 to the Koondoos as 
requested, and as he has all along solemnly 
asserted to be the case. If he did not, he 
has been guilty of base fraud; if he did, 
this suit and the charges which it involves 
are unfounded. 

Now what is the evidence on this point, 
The Court of Wards caused interrogatories 
to be administered to the Rajah Bikromnject, 
and he has sworn point blank that he paid 
the money by an order upon the Koondoos 
themselves, which order he says the Koon- 
doos paid and debited to him in their books 
of accounts, and he asks that their books of 
accounts may be produced and examined: 
and he further says that the Rajah Jugger- 
nath did receive that amount from the Koon- 
doos. Pitambur Aree, Bullobhuddur Singh, 
and Ougoth Narain Singh support this state- 
ment: and Ram Nidhy Koondoo admits that 
he received this order, and states that he paid 
the money to Rajah Juggernath, debiting the 
same to the Rajah Bikromajeet. He goes on to 
say that he gave Rs. 1,000 to Rajah Jugger- 
nath, but that he applied the balance not to 
the elephant debt, as it is called, but to a 
debt of Rs. 2,000 due on the settlement of 
another account. 

The Deputy Commissioner in his judg- 
ment (page 18) says that “as defendant's 
“object in causing the production of the 
“ khatta is satisfied in Ram Nidhy’s deposi- 
“tion, the Court fails to see the necessity of 
“insisting on the production of the khatta,” 
And lower down he decides the important 
point in the case in these words-:—“ From 
“the foregoing I find the elephant debt was 
incurred on the 11th Srabun at Midnapore, 
“and its tamassook was registered on the 
“18th Srabun, and, therefore, must have been 
“ gubsequei to the settlement of the 
“burrat issted by Bikram; and as Bikram 
“admits in his sworn testimony that there 
“was a burraé to him from Juggernath for 
“payment of the elephant debt, and that he 
“honored the same, I feel satisfied that he 


“‘ must have been still in Juggernath’s debt 
“when he didso. The burrat from Bikram 
“for Rs. 3,000, if true, but of which I am 
“very sceptical, cannot possibly bo received 
“in satisfaction of Juggernath’s burrat for 
“ Rs. 2,995, for the greater portion of the 
“latter money as price of the elephant was 
“incurred subsequently, and after settlement 
“of the said alleged Bikram’s burrat. And 
“farther, as Bikram in his written plea 
“alleges, contradictory to his sworn testi- 
“mony, that he received no burrat for the 
“elephant money, it is as clear as possible 
“that his burrat did not include it.” 

We must confess that we are wholly at a 
loss to understand how upon this evidence 
these conclusions could be drawn. Thero 
has been no evidence shown to us that the 
elephant debt was incurred on the llth 
Srabun: that was the day on which tho 
bond was dated ; but it is quite possible that 
the debt was incurred pieviously. There 
seems also to be a doubt in the Deputy 
Commissioner’s mind whether the Rajah 
Bikromajeet ever gave a burrat on the 
Koondoos. There is, however, the evidence 
of five witnesses that he did so, and not n 
particle of evidence the other way. More- 
over, had there been any doubt as to the 
burrat having been given, of its having 


been paid by the Rajah Bikromnajeet, and of 


its having been received by the Koondoos 
on account of the Rajah Juggernath, the 
Deputy Commissioner should have examined 
the books of the Koondoos ns requested. 
It could not be right at the same time 
to refuse to enforce the production 
of these books as unnecessary, and to find 
against the defendant the fact which he was 
desirous to prove by them, and of which 
they would be the best evidence. It is also 
spid that, even if the burrat were given, it 
cannot be received in satisfaction of Jugger- 
nath’s debt for Rs. 2,995. That is a 
different point from the question whether 
the burrat was given at all to the Koondoos 
and required a fuller examination. 
. It seems to have been contended below, 
and it has been contended here, that tho 
order given by the Rajah Juggernath on 
Rajah Bikromajeet was a special one to pay 
the bond debt: and it was obviously the 
object of the second question asked of the 
Rajah Bikromajeet on the 18th August 1872 
to establish that this was the case. But the 
Rajah in his written statement denies this, 
and in his answer to the intetrogatory he 
guards himself against admitting it. 

We do not think the Deputy Commissioner 
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is right in saying that in these two state- 
ments there is a contradiction. The admis- 
sion was only that there was au order, to 
pay the debt of Rs. 2,995. The denial 
is that that order specially directed him to 
pay the bond debt. That we think is the 
true interpretation of the defendant’s words. 
He brings no charge -against the Koondoos, 
but contends that he haa nothing to do with 
the way in which they appropriated the 
money. And on the evidence before us, we 
consider he was justified in that contention. 
There is no evidence whatever of any such 
special direction having been given. Still 
less of any undertaking on the part of the 
Rajah Bikromajeet to see that the money was 
applied to this particular purpose. The 
real and only question in this suit was 
whether the Koondoos had been paid by the 
defendant. Whether, having got this money, 
they were bound to apply it to the bond 
debt, was a question between the Rajah 
Juggernath and the Koondoos, with which 
the defendant has nothing to do. 

We have no doubt, therefore, that the 
suit ought to be dismissed : and we feel also 
bound to add that had the matter received 
that consideration which it ought to have 
received before the plaint was filed, we do 
not think the suit would have been brought. 

We have also no doubt that this is a case 
in which the defendant would ordinarily be 
entitled to recover his costs both in this 
Court and in the Court below. 

It has, however, been necessary for us to 
consider whether we can make any order 
which will make the minor ultimately liable 
or, indeed, any order at all, for the payment 
of the costs of this suit. Inan ordinary case 
no difficulty would arise upon this, because 
the peison who appeared upon the record as 
“next friend on bebalf of the infant would be 

liable for the costs, and he would bave to 

justify his conduct in bringing the suit, when 
he made the claim, to be relmbursed out of 

the minor’s estate. r 

But there isin this cnse the name of no 
person upon the record against whom coats 
can be given. The suit is said to be brought 
by the “ Court of Wards on behalf of the 

. minor Ram Chunder Deo Dhubul Deb,” but 
we cannot give costa against the Court of 

Wards, or against the minor in person. In 

this state of things, we have endeavoured to 

discover who is responsible for this suit being 
brought, and as far as we are able to discover 
from the record, the suit originated with the 

Deputy Commissioner hirhself, who tried the 

case. I[tappeara that he wrote, or authorized 





to be written, a letter of demand, and there 
is upon the record an order signed by a 
Deputy Commissioner to a vakeel to take 
steps to institute this suit. 

The Government Pleader upon this matter 
being brought to his attention has denied 
that the suit was conducted by the Deputy 
Commissioner, but beyond this denial no 
further explanation has been offered to us. 
We cannot but feel most anxious that this 
denial should be well-founded, but it certainly 
appears that the Deputy Commissioner first 
set this suit ou foot. ; 

Moreover, the Deputy Commissioner in 
his executive capacity is the proper person 
to bring this suit, if ‘the ward has no 
manager. No person can by law institute a 
suit on behalf of the minor except his 
manager, or the officer in charge of the 
revenue jurisdiction of a district (Act IV 
(B.C.) of 1870 Sections 1, 69). 

Whether the Deputy Commissioner him- 
self conducted this case or no, he certainly 
ought not to have tried it. It was instituted 
by his authority, and under the law (Sec- 
tion 71) every process ought to have been 
served upon him, with the obvious intention 
that he should exercise a general superin- 
tendence over the conduct of the suit. 

We cannot attribute any want of good 
faith to the Deputy Commissioner in this 
case, but we consider that there has been (as 
far as we are able to discover) a complete 
disregard of the law in the conduct of the 
suit : and as we have pointed out, the suit 
itself has been rashly brought. 

Under these circumstances, had the 
Deputy Commissioner still been ih office, 
we should have felt bound to make some 
further enquiry into this matter. But as we 
are informed that he has left the country, 
we have only to determine which of two 
innocent persons shall suffer—the defendant 
who has had to resist a groundless claim, or 
the minor on whose behalf that claim has 
been put forward. 

Upon the whole, we think it is the defend- 
ant who must suffer, In fact, an order 
addressed either to the Court of Wards or 
to the minor in person to pay these costs’ 
being illegal, ond the party responsible for 
bringing the suit not being before the Court, 
there is no other person whom we can make 
liable for costs. Moreover, defendant is 
himself in part to blame for Sllowing this 
suit to proceede Had ‘he made a proper 
application for that purpose, he would have 
had a right to prevent the suit from being 
carried on, unless a next friend, who would 
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appointed, 





‘The 6th February 1874. 
è Present : 


Sir James W. Colvile, Sir Montague E. Smith, 
Sir Robert P. Collier, and Sir Lawrenve 
Peel. 


Municipal Debentures — Interest — Quit-rent— 
Letters— Registration. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


The Port Canuing Land Investmeut Recla- 
mation aud Dock Co., Limited, 


versus 


A. Smith. 


The Port Canning Municipal Commissioners invited 
loans on debentures convertible into leasehold titles to 
lands in the town. The Port Canning Land Company 
subscribed to the loan, declaring their desire to take 
land in lien of the debentures, After the debentures 
were issued a correspondence commenced between the 
parties with the object of effecting the conversion, in 
which correspondence the Commissioners intimated to 
the Company the construction they put upon the Com- 

ny’s tender, vis, that they elected to take Iand to the 

li value of their debentures. The Commissioners also 
intimated to the Company that the latter had selected lots 
amounting to a part only of their debentures, and 
required them to select others, giving notice at the same 
time that they did not consider themselves liable to pay 
interest. The Company after this proposed to defer 
exchanging the debentures till their due date, and, if the 
Commissioners consented, not to call for the mterest in 
the meantime, but agieeing to pay a quit-1ent equivalent 
to the interest, The Commissioners agreed to this and 
asked the Company to deolare,the lots which they would 
receve in commutation. A selection was made but not 
in accordance with the contract; the lots selected being 
of more value than the debentures. The Commissioners 
then proposed that the Company should return the deben- 
tures and pay quit-rent upon the additional lots. This 
was not actepted, but the matter was left in an imperfect 
state. The Port Canning Land Company subsequently 
brought an action against the Port Canning Alunicipality 
for two years’ interest on the debentures : 

Hewp that the non-acceptance of the proposal as to 
the additional lots could not affect the previous agres- 
ment to exchange debentures then held for equivalent 
lots: and that such previous agreement had been made 
involving quit-rent whioh extinguished the interest. 

Hep that the letters did not requue registration, for 
they did not amount to a lease, or an agreement for a 
lease; but were evidence of a contract of a special 
character not coming within any of the definitions m the 
Registration Act. 


Tris is an appenl from a judgment of the 
High Court of Judicature at Fort William 
in Bengal. It arises in an action brought 
by a Land Company, called the Port Canning 
Land Investment Reclamation and Dock 
Company fogninst the defendant, the Chair- 
man andYrepresentative of the Municipal 





hd 
* From the judgments of Peacock, C.J., and Macpher- 
son J., on appeal from a decision of Phear, J., sitting 
im the Ordinary Orginal Civil Jmusdiction of te 
High Court. 
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Commissioners of the Town of Canniov. 
The action is brought upon some debenture + 
of the Municipality which were given to the 
Land Company, and the claim in the actic: 
is for two years’ interest, the interest being 
payable by half-yearly payments, from tle 
Ist January 1867 to the end of Decemix1 
1868. The plaintiffs have undoubtedly x 
perfect prima facie case upon the debentures 
for that interest. The defence set up on the 
part of the Municipality is that there was 
an agreement come to between the Land 
Company and the Municipality by which ic 
was agreed that the debentures should Iq’ 
exchanged for land at the time when the 
debentures matured, which was a period of 
five years after their date, and that, mean- 
while, the exchange being alleged on the 
part of the Municipality to have been com- 
pletely contracted for, a quit-rent should b: 
paid for the land equivalent to the interest 
which was accruing upon the debenture.-— 
the intention of the parties being that the 
interest should be extinguished by tha 
agreement to pay the quit-rent. 

The question in the appeal is whether a 
complete and perfect agreement was come in 
between the parties to that effect. The eu-» 
has been ably argued on both sides, with tho 
result, which very often follows in a cae 
properly argued, of reducing the point to be 
decided to a very narrow issue. The whale 
depends upon the correspondence ; a d tne 
question is whether the agreement relied an 
by the defendants is established by some ot 
the letters of that correspondence. 

The Company was formed, as appears hy 
their prospectus, which has been referred to, 
for the purpose of obtaining land in Port 
Canning. The Municipality appear to have 
considerable land in that town, and were 
desirous of making it a place of trade 


‘They raised money by issuing debentures, 


but they gave the holders of those debin- 
tures the election to exchange them for fund 
That right of election is found in a ngra 
which was issued by the Municipal Commis 
sioners when they invited tenders for tiu 
loaus upon these debentures. The i 
Artiole of that notification is this :-— Dein 
“ ture-holders are to be entitled to conva 
“their debentures, to tle extent of one nal 
“of the entire loan raised, into lease . 
“titles to lands in the town, within a p% 

“of two years from the issues of the debo 
“ tures, at the rate of Rs. 600 of loan fer nı 
“beegah of ground. Such privilege of cur 
version to be given to debenture-holders i. 
“order of the dates on which applicatu c- 
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‘for such couversion are received by the 
“Commissioners. The leasehold title so 
“conferred to be for sixty years on a rental 
“of Rs. 80 per beegah per annum.” Then 
a farther option is given :—“ Sach lease- 
“holders to be further allowed to convert 
“their leasehold into freehold tenures by a 
“cash payment at the rate of Rs. 600 per 
“beegah, provided such privilege be claimed 
“within four years from 1st January next.” 

The plaintiffs, the Land Company, agreed 
to subscribe 24 lacs of rupees and 200 
rupees. That subscription was evidently 


7 * made by them with the intention of exchang- 


ing the debentures they would obtain for 
land ; for by a letter of the 13th March 
1865, written before the debentures were 
issued, the Company declared their desire to 
take land in lieu of them to the full amount 
of the loan, 

, Very soon after the debentures were issued 
a correspondence commenced between the 
Company ant the Municipal Commissioners, 
with the object of effecting the conversion. 
The letters on both sides are unbusinesslike. 
Letters are written and left without an 
answer, and then a fresh departure is made 
without reference to preceding letters. 
That correspondence, in the way in which it 
has taken place, no doubt imposes some 
difficulty upon those who have to construe 
it; but, as I have already said, after the 
matter has been threshed out, itreally appears 
that the point is a very simple one. The 
first letter relating. to the conversion, after 
the issue of the debentures, is on the 5th 
January 1866. It is a communication from 
the Commissioners to the Company, and is a 
spur to the Company to exercise their option, 
if they mean to do it, of taking land. It is 
this :—“ Dear Sirs,—Mr. Kilburn having 
“applied ‘to have certain lots out of the 
“following numbers assigned to him on 
“freehold title in exchange for debentures, 
“ viz., Nos.,—’” naming several numbers,— 
“I shall feel obliged by your intimating 
“what lots amongst these numbers your 
“Directors desire to select and retain for 
“the Company, so as to enable me to inform 
“ Mr. Kilbarn what lots will be available to 
“him for redemption.” It seems no answer 
was given, but there was some ‘intermediate 
correspondence respecting au alteration in 
the debentures, which it is immaterial to 
consider. The next letter is again from the 
Commissioners to the Company, of the date of 
the 18th September 1866:—‘ GENTLEMEN, — 
“I am directed by the Qhairman to request 
“ that you will give your immediate attention 


“to the following :—On the .13th March 
“ 1865 the Port Canning Company through 
“you applied distinctly to have lots assigned 
“to them in lieu of the debentures which 
“are to be given for the amount subscribed 
“by them to the loans. You applied spe- 
“cifically for lots,”"—naming them,— “and 
“asked for other land in lots adjacent to the 
“proposed new dock, and such other lots 
“near to the railway, or in other desirable 
“situations, to such an extent as may be 
“the equivalent of said amount of loan,” 
“This is a distinct and formal intimation 
“that the Port Canning Company avail 
“themselves of the privilege allowed to 
‘‘debenture-holders by Article V of the 
“ published conditions of the loan.” The 
Commissioners thus directly intimate to 
the Company the construction they put 
upon their letter, viz., that they had elected 
to take land to the full value of their deben- 
tures. The letter goes on :—“ No formal 
“letter was sent to the Canning Company 
“on receipt of their application, placing the 
“specified lota at their disposal ; but on the 
“Sth of January 1866, the Secretary to the 
“Municipal Commissioners wrote to the 
“Secretaries of the Canning Company, 
“requesting that they would intimate what 
“lots they required among certain numbers 
“specified in the letter, as Mr. Kilburn, 
“another debenture-holder, had applied for 
“ lots, and the Commissioners could not tell Mr. 
“Kilburn which of the lots were available 
“until the Canning Company had made their 
“ selection, No reply was received from the 
“Canning Company to this request, but in 
“ April 1866 thé Secretary to Commissioners 
“addressed Mr. W. C. Stewart, acting on 
“ behalf of the Canning Company, on the 
“subject. To this letter also no reply was 
“returned.” Then they refer to another 
letter having been written :—“ The lots: 
“applied ‘for by Port Cauning Company 
“in commutation of their debentures have 
“always been considered ns transferred and 
“held at the disposal of the Port Canning 
“Company ; and it now only 1emaina for 


“the leases to be completed and debentures 


“to be sent into this office to the value of 
“Res. 2,04,928, being the amount of the loan 
“which these lots represent under the 5th 
“ Article of the published conditions of the 
“loan.” Then the letter goes gn to urge 
the completion of the exchange" I am 
“farther directed tọ request that your Com- 
“pany will, without further delay, select 
“such other available lots as may be required ' 
sho make up the redemption of the entire 
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“sum subscribed by them to the loan, and to 
“give notice that the Commissioners repu- 
“diate any liability to pay interest on the 
“amount subscribed by ihe Canning Com- 
“pany, or to repay the loan, except in the 
“shape of grants of land, as applied for by 
“the Company in their letter of the 13th 
“March 1865.” There is thus a most dis- 
tinct intimation on the part of the Municipal 
Commissioners that they hold and treat the 
Port Canning Company as having applied for 
an exchange of the whole of then debentures 
for land ; that the Company have only selected 
lots which amount to a part of the whole 
amount of their debentures ; that they require 
the Company to select the other lots and 
send in their debentures, and expressly give 
notice that from that time they do not con- 
sider themselves liable to pay interest. 
Then come the two important letters, 
which cannot be fully" understood without 
referring to this previous correspondence. 
The letter of the 20th of December 1866 is 
from Mr. Schiller, who represents the Land 
Company, to the Commissioners :—“ Sre, — 
“ With reference to the debentures held by 
“the Canning Company which I agreed to 
“ exchange for land, ”—thus in answer to the 
letter the effect of which I have given, which 
refers to an agreement, this letter also refers 
to the exchange as a thing agreed on ;—“ with 
“reference to the debentures held by the 
“Canning Company which I agreed to 
“exchnoge for land, I now beg to propose that 
“such exchange be deferred till their due 
“date.” That proposal, as Mr. Benjamin 
says, is an application for aniudulgence. The 
Commissioners were pressing for an immediate 
exchange and that interest should stop, and 
this is a couuter-proposition :—*I know I 
“have agreed to that, but, if you will consent, 
‘I wish to have the exchange postponed until 
‘the debentures become due.’ And than 
comes this proposal of what the Company 
will do, so that the Commissioners shall be 
under no loss, and shall not be liable to the 
interest in the meantime, —*‘ this will involve 
“the payment of interest by the Municipality 
“to the Port Canning Company ;”—of course, 
this would be so; for the debentures being 
still extant interest would be payable upou 
them ;—" bat the latter is prepared to declare 
“ now the Jots they will receive in exchange 
“for dgbentures, and to pay a quit-rent 
“ther equivalent to the interest payable 
“on their debentures. ‘The Municipality will 
“thus lose nothing, afd the arrangement will 
“be a convenience to the Cauning Company.” 
They really say this:—If you will fos our 


convenience postpone the exchange of th 

debentures for land till the debentures becom : 

due, you shall be no loser; we shall u 

receive the interest, for we agree to pay yo: 

a rent which will be equivalent to jt, an 1 
therefore one will extinguish the other. ‘Tha. 
is a distinct proposition. The fair mennin,: 
and substance of the whole lefter is, wo huv : 
ngreed to take lots to the full amount of th: 
debentures ; and if you will consent to ch: 
exchange being postponed until the debeuturc + 

become due, we will not call upon you fu 

the payment of interest in the meaut:nc 

aud we are now willing to make the selegs, 
tion. But the selection lay with the Com 

pany ; it might be for their intereat to muk - 
it then, or it might be more for their intet eo 

to make it at a future time. The answe 

comes on the 14th of March 1867 from th: 
Commissioners :—“ Dear S1rs,— With refe 

“ ence to the letter from Mr. Schiller, dated th : 
“20th of December 1866, copy of which is 
“on the other side, I am instructed by th- 
“Chairman of the Municipal Commissioues , 
“of Canning to state that they ngres to tl- 
“proposal contained in that letter.” ‘Tint 
popogal I have ulready interpreted, and the: . 
isa distinct acceptance ofit. Then they add:— 
“ And to request that you will at once declut: 
“the lota which your Company wìll recen © 
“in commutation of the debentures taken b; 
“your Company, so that the Commiss-ourr 3 
‘may know exactly the lots which they at; 
“bound to hold for the Company.” Tha 
agreement was perfect,—that there should bs 
an exchange, that the time of exchaug- 
should be postponed till the debentures becam 5 
due, no interest being payable in the mtar- 
time, and the Company being at libeity ts 
select the lots they desired to tnke. ‘The: 

Lordships think that the latter put of tl.: 
letter as to the selection of the lots is not à 
part of the contract requiring further aflisin- 
ance to bring the parties to a complete nure. - 
ment, but relates to the execution ol thin: 
which they had agreed upon. ‘The tw: 
following letters, which it was Mr. Cowie’. 
objeot to make a part of the agreement (hi, 
contention being that it was not perfected by 
the previous oues), appear to ther Lordship’ 
to be only an attempt to carry it into execu- 
tion. There is a selection of lots on the par, 
of the Port Canning Company, and an inti 
mation from the Municipal Commissioner, 
that the Company bad made a selection whieh: 
was notin accordance with the contract. Ths 
letters are the letter of the 2ud April an 
the answer of the 22nd of August. They 
really amouht to this :—'The letter of th 
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Land Company professing to carry out the 
agreement says :—“ We have selected these 
“lots, which are the lots we are willing to 
“take in pursuance of the agreement of 
“ exchange for the debentures, and which we 
“think are about the amount of the deben- 
“tures.” The Commissioners’ answer is :— 
“ Well, we have no objection to your having 
“ those lots, but we are bound to tell you that 
“you cannot have them for the debentures 
“you now hold, because their value is half a 
“lac more than the amount of those deben- 
“tures, but we have uo objection, if you will 

e“jretura debentures and pay quit-rent upon 
“the value of the additional lots, that they 
“shall go to you.” That proposal has never 
been accepted; but the non-acceptance of 
that proposal, and its being left in an imper- 
fect state, both parties being at liberty to 
refuse, the one to take, and the other to give 
in exchange the further quantity of land, 
cannot affect the previous agreement to 
exchange the debentures then held by the 
Company for lots equivalent in value to their 
full amount. That agreement was already 
made, and in their Lordships’ view all that 
remained to be settled was the execution of 
it by the selection of the lota in accordance 

. With the contract, ‘The case is in this view 

“extremely simple. It is an agreement to 
exchange, where on the one side the thing to 
be exchanged is already defined and specified, 
and where that which is to be taken in 
exchange is to some extent indefinite and 
requires a further act to ascertain it. Sup- 
pose A and B had agreed to make an exchange 
of this sort; A agrees to give to B six cows, 
specific cows, in exchange for six horses 
which he is at liberty to select out of the 
stock then upon B’s farm, the selection to be 
made at a future time; that is a perfect 
agreement for the exchange, and all that 
remains is that A should select the horses 
on B’s farm. There might be a dispute 
whether the horses that were upon the farm 
at the time of the ngreement had not been 
removed, and others substituted ; they might 
differ as to the horses which were intended 
to be taken in exchange; but that would not 
affect the agreement, but would be a question 
of the mode of pei formance of it, 

A question was raised whether the letters 
did not form an agreement which should have 
been registered under the Indian Registration 
Act; but their’ Lordships think that the 
High Court was perfectly right in holding 
that the letters did not require registration. 
They do not amount to a lease or an agree- 
ment for a lease, but are evidefice of a con- 


tract of n special character, not coming within 
any of the definitions found in the Registra- 
tion Act. ; 

On the whole, therefore, their Lordships 
think that the judgment of the High Court, 
which reversed the judgment of Mr. Justice 
Phear, is correct; and they will humbly 
advise Her Majesty to affirm the decree of 
the High Court, and to dismiss this appeal 
with costs. 





The 27th February 1874. 


Present: 


Sir James W. Colrile, Sir Barnes Pencock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Act IX of 1859 s. 20—Limitation— Disability — 
Saving as to Mmors, gc. 


On Appeal from the High Court of Judi- 
cature at Agra. 


Mohummud Buhadoor Khan and others 
versus 


The Collector of Bareilly and others. 


Act IX of 1859 s 20 which provided for suits 
brought in respect of property forfeited to the 
Government as the property of rebels, was intended 
to be of a general nature affecting claims to such pro- 
perty before whatever Court prosecuted, and nat only 
claims prosecuted before the Commissioners established 
by the Act. > 

The limitation here enacted cannot be construed as 
implying any saving with respect to persons under 
disabilities, 

Tue only question in this appeal, which 
comes before their Lordships in the shape of 
a special case, is whether the suit brought 
by the appellants against the Collector of 
Bareilly and the purchasers from the Govern- 
ment, to recover certain landed property in 
Bareilly, is barred by limitation. The 
appellants claim the property as the heirs of. 
their father, Mohummud Tuffuzool Hossein 
Khan, who died on the 22nd of April in the 
year 1854. The special caso states that it 
is to be assumed for the purposes of the 
eneo that the father of the appellants was 
on his death entitled to the property sued 
foi. That statement is made only for the 
purpose of raising the question which is 
for their Lordships’ consideration on the 
Statutes of Limitation. It appears, however, 
upon the special case that before andgat the 
time of the death of Mohummud Tuffuzool 
Hossein Khan, one Khan Buhadoor Khan 
was in the actual possession of the property. 
Thae person became a rebel, and in May 1858 
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his property was seized by the Government 
as forfeited on the ground of his rebellion. 
At the time of their father’s death, and of 
the forfeiture ‘of the property, the appel- 
lants were minors. The elder appellant 
became of age in 1861, and the younger 
in February 1864. The present suit was 
brought on the Ist of May 1865, and at 
that time the elder appellant had been, as 
appears from these dates, of age for four 
years, aud the younger appellant for upwards 
of a year. ` 

The Act of Limitation which is relied on 
by the Government is Act IX of 1859. 
That Act was passed for the special purpose 
of providiug a Court for the adjudication of 
claims by innocent persons upon the property 
of rebela which had been forfeited to the 
Government., It established a special Court, 
consisting of three Commissioners, and sus- 
pended the action of all other Courta in 
respect of such claims. Special modes of 
proceeding are established, and various 
clauses in the Act relate to that special 
course ,of procedure. But there are pro- 
visions in the Act which relate not merely 
to the Court so established and the procedure 
under it, but are of a general character, and 
apply to the property forfeited in whatever 
Court the claims may be made regarding it. 
One of those Clauses is Clause 16, which 
provides :—“ Whenever any person shall have 
“ been convicted of an offence for which his 
“ property was forfeited to Government, no 
“Court has power in any suit or proceeding 
“ relating to such property to question the 
“ validity of the conviction.” Sections 17 
and 18 are also Clauses of a general nature, 
and so it appears to their Lordships is Clause 
20, which contains the limitation on which 
the Government rely. The Clause is this :— 
“Nothing in this Act shall be held to affect 
“ the rights of parties not charged with any 
“offence for which upon conviction the 
“ property of the offender is forfeited in 
“ respect to any property attached or seized 
“nag forfeited or liable to be forfeited to 
“the Government ; provided that no suit 
“brought by any party in respect to suth 
“property shall be entertained unless it be 
“instituted within the period of one year 
“ from the date of the attachment or seizure 
“of the property to which the suit relates.” 

It wa suggested that this limitation was 
meant} apply only to claims prosecuted 
before the Court of Commissioners estab- 
lished by the Act, and it was contended that 
the Act was of a temporary nature, and 
that its provisions fell with the purposf for 


which it was passed. But the Act is no 
made temporary by any enactment. It was 
in part repealéd by the general repealing 
statute of 1868, that is, Act VIII of 1868, 
and the mode of repeal is significant. It i+ 
not altogether repealed, for the general 
Clauses to which I have referred, including 
Clause 20, are saved from the operation of 
the repealing Act. The repeal and saving 
are both found in the schedule to Act VIII. 
It is clear from their being thus saved that 
these Clauses were at that time considered 
by the Legislature to be of a general nature, 
affecting claims to property which had been’ 
forfeited, before whatever Court those claifis 
might be prosecuted. 

The words are perfectly plain. No suit 
brought by any party in respect of forfeited 
property shall be entertained unless it be 
instituted within the period of a year from 
the date of seizure. It is true that this 
limitation is introduced by way of proviso. 
But their Lordships think that, looking at 
the Various parts of the Act and gathering 
the purpose and intention of the Legislature 
from the whole, this was a substantive enact- 
ment ; and that, although it appears under 
the form of a proviso, it was a limitation 
intended by the Legislature to apply to all „e 
suits brought by any persons in respect of 
forfeited property. 

Assuming, then, that the case is within 
the Act, their Lordships will consider the 
other objections which have been raised. 
The answer first put forward was that this 
limitation could be held only to apply to 
some right, title, and interest—using the 
words of the ordinary execution Acts-—of 
the rebel himself. Now it is obvious tbat 
this cannot be the right construction of the 
Act. It would be a wholly insensible enact- 
ment if it were, because the Act assumes 
that the interest of the rebel is forfeited, 
and it is only in respect of claims other than 
this that this limitation could operate. The 
Act is declared not to affect the rights of 
parties in respect of the property seized. 
“Tho property ” is the thing seized as for- 
feited, whether it be land or a jewel, and 
the right referred to is the right of au 
innocent party, other than the right of the 
rebel, in that property. ; 

Another contention, which seems to have 
been the only oue urged in the High Court, 
as far as it appears from the judgment, is, 
that a saving with respect to parties under 
disabilities must be taken to be by equitable 
construction jmplied in this Clause, Tbe 
Lordships however think it is impossible 
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that any Court can add to the statute that 
which the Legislature has not done. ‘Lhe 
limitation is enacted in plain and absolute 
terms. The Legislature has not thqught fit 
to extend the period which it has prescribed 
to persons under disability. Where such 
enlargements have been intended, they are 
found iu the Acts containing the limitation, 
as in the general Act. This Act contains 
no such saving, and their Lordships would 
be legislating and not interpreting the statute 
if they were to introduce it. 

It was said that the Clauses in the general 

“statute, Act XIV of 1859, relating to disabili- 
tiés might be imported into this Act, but this 
cannot properly be done. Act. XIV is a 
code of limitation of general application. 
This Act is of a special kind and does not 
admit of those enactments being annexed to 
it. Itis to be observed that if it could be 
done it would not assist the appellants, 
because the limitation of Act IX is one year 
only, and the saving in favor of minors in 
Section 11 of Act XIV would not biing 
them within time, as a year elapsed after 
they came of age before the bringing of the 
present suit. 

One other objection requires to be noticed, 

that this Act was not retrospective. 
Undoubtedly, Mr. Doyne was able to suggest 
cases in which hardship might arise to 
persons who would not have a full year to 
claim before they would be barred under thie 
provisions of this Act, or even where the 
yeurani 
the confiscation and the passing of the Act. 
Although hard cases may arise, their Lord- 
ships consider that the Act is plainly retro- 
spective in its operation, and includes claims 
to forfeited property which had been confis- 
ented previously to its passing. 

Their Lordships are of opinion that the 
judgment of the High Court is right, and 
they must humbly advise Hır Majesty to 
affirm it. 

Mr. Forsyth—One of the questions 
ia:— Whether, if it shall be decided that 
“the appellants or either of them is barred 
“by limitation, the Government respondent 
“shall have any and what costs of this spe- 
“cial case?” 

After a diacuasion on this question,— 

Sir M. Smith said.—According to the 
course of their Lordships’ decisions the 
Government are entitled to the costs. 
Whether they will think that under the 


circumstances they should enforce payment 


of them from the respondent, is for their 
consideration. Š 


t have elapsed between the date of 





The 4th March 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis S. Jackson, 
J. B. Phear, W. Markby, and E. G. Birch, 
Judges. 


Additional Judge—Act VIII (B.C.) of 1869 
8. 102—Jurisdiction— Appeal. 


In the matter of an application for 
Review of Judgment passed by the Hon'ble 
Justices Phear and Ainslie, on the 5th 
April 1878, in Special Appeal No. 739 
of 1872. 


Brojo Misser (Appellant) Petitioner, 
versus 


Mussamut Ahladee Misrain nnd others 
(Respondents) Oppostte Party. 


Hr. J. S. Rochfort for Petitioner: 


Baboo Bhowanee Churn Dutt for Opposite 
Party. 

HELD (Jackson, J., dissentients) that an Additional 

Judge comes within the meaning of Act VIII (B.C.) 

of 1869 s. 102, and that an appeal does not lie from his 


decision in cases of the nature described ın that Section 
any more than from that of a District Judge. 


This case was referred to the Full Bench 
on the 9th December 1878 by Phear 
and Ainslie, JJ, with the following 
remarks :— 


Phear, J.—Wes think that this matter 
must stand over, and the further henring be 
postponed in order that we may refer for 
the decision of a Full Bench the question 
whether or not an Additional Judge invested 
with the powers given to him by Act VI 
of 1871 is a District Judge within the 
meaning of Section 102 Act VIII (B.C.) 
of 1869. 


Before the Full Bench, Mr. Rochfort for 
the appellant contended that though the 
athount of money originally sued for was 
less than Rs. 100, still an appeal to the 
High Court would lie, on the ground that 
the judgment in the case was decided not 
by a District Judge of the Court, but 
by the Officiating Additional Judg 

According to Section 102 of AY VIO 
(B.C.) of 1869, the right of appealing to 
the High Court is not withdrawn, but the 
Section simply says that no right of appeal 
is conferred. If, therefore, this Section does 
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not take away the right of appeal, it is 
necessary to see whether any right of appeal 
exists independently of that Section. 

Section 34 of Act VIII of 1869 states 
“that the Code of Civil Procedure applies 
‘in all matters not provided for by that 
“Act” Section 872 of the Code ,of Civil 
Procedure (Act VIII of 1859) says that 
unless there be a positive prohibition, a 
special appeal will lie from all judgments 
passed in regular appeal. Moreover, Sec- 
tion 102 of Act VIL of 1869 (which is 
the prohibiting Section) must be construed 
as strictly as possible; it is this Section 
which “confers no power of appeal in any 
“suit tried and decided by a District Judge 
“originally or in appeal, if the amount sued 
“for, or the Value of the property claimed, 
“ does not‘exceed Rs. 100.” 

In this case the judgment was that of 
the Officiating Additional Judge, who was 
not the District Judge within the meaning 
‘of Section 102 of Act VILL of 1869, and 
therefore an appeal to this Court would lie. 
Mr. Rochfort referred to the case of Maho- 
med Munoor Mean v. Sreemutty -Jybunee 
and another, 19 Weekly Reporter, p. 200; 
and to the case of Nubo Kristo Koondoo v, 
Nazir Mahomed Shaik and _ others, 
19 Weekly Reporter, p. 201; in both of 
which cases Mr. Justice Jackson decided 
that “Act VII (B:C.) of 1869 Section 
“ 102 related only to suits tried and decided 
“by the District Judge, and not to those 
“decided -by the Additional or by the Sub- 
“ ordinate Judge.” 

Baboo Bhowanee Churn Dutt, contra, con- 
tended that Mr. Honderson, the Additional 
Judge, was. invested with the full powers 
conferred on him’ by Section 7 of Act VI 
of 1871, paragraph 2, which said tbat 
“ Additional Judges shall perform any of 


“the duties of a District Judge under: 


“Chapter DE of this Act that the District 
“ Judge may, with the sanction of the High 
“ Court, assign to them, and, in the perform- 
“ance of such duties, they shall exercise 
“the same’ powers as the District Judge.” 
Now Mr. Henderson did perform the dutie’ 
of a District Judge under Chapter II of 
this Act, and he ought, therefore, to be 
regarded as a District Judge within the 
meaning of Section 102 of Act VIL of 1869. 
If, by regson of the powers so invested in 
him, Mr@ienderson had the right of hearing 
all appeals which it was in the province of 
the District Judge to hear, the present 
appeal” should ‘be dismissed with costs. 
Baboo Bhowanee further contended that “as 





the amount of the m 
was less than Rs. 100 
woald lie under Se 
of 1869. He cited 
present one (Special 
heard on the 28th of 
the Chief Justice an 
when their Lordship 
would lie to this C 
given by an Addition 


°` The judgments 0} 
delivered as follows. 


Birch, J.—The Lx 
Section 102 of Act V 
for the words “ Zi 
Act X of 1859, the 1 
This, in the General 4 
passed by the Govern: 
to mean “the Judg 
Court of original ; 
words are strictly i 
said that there being 
in a district it can T 
presiding in that Cc 
appeal contained in {£ 
to cases tried by him 
I do not think that s 
of the framers of th 
most important distric 
of 1859 had been fe 
the Additional Judge 
appointed under Regu: 
were empowered to pe 
duties of the Judge of 
formance of those dut: 
same powers as the Z 
from the orders of the 
only to the Sudder, ar 
High Court. This 1: 
Act VIII of 1869 war 
Council, and I find n 
the Local Legislature | 
had the power) to reć 
Additional Judges to 1 
Judges as defined in A 
force. By Act VI of 
of 1883 was repealed, 
to the powers of tl 
are re-enacted in Sec 
evactment Additional 
as Additional District 
agninst whose judgme 
was in this case prefer: 

There have been c 
this Court ‘upon the 
One, of the 27th Feb: 





* Vide foot-no! 
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at page 30, Volume X, B. L. R, App.” 
In that case it was held tbat Section 102 
referred to cases tried by a District Judge, 
and not to those tried by au Additional Judge, 
and the objection that an appeal would not 
lie was overruled. . ` 

In cases 768, 769, 770, 772, 773, and 774 
of 1878, decided on the 28th of February 
1878 by another Division Bench of this Court, 
and not reported,f it appears that the appeals 
were dismissed upon the objection raised” by 
the respondent that no appeal would, under 
the circumstances of the case, lie from the 
‘q@der of an Additional Judge. ` 

It seems to me that there can be no appeal 
in cases decided by an Additional Judge 
which would not be appealable bad they 
been decided by the District Judge. I do 
not think that the Local Legislature con- 
templated any distinction being made between 
the Courts of the District Judge and Addi- 
tional District Judge, and I would hold that 
the words District Judge in Section 102 of 
Act VIII of 1869 includes an Additional 
District Judge vested under Act VI of 1871 
with powers of a District Judge. 

Markby, J—I concur in the construc- 
tion which has been put upon the statute by, 
Mr. Justice Birch. 

Phear, J.—I concur in the view taken 
by Mr. Justice Birch, and have but a few 
words to add. It seems to me that, under 
the provisions of Act VI of 1871, the 
Additional Judge is a District Judge, 
although, no doubt, not the Distict 
Judge; he is an Additional Judge attached 
to the Court of the District Judge. He 
has the same powers as the District Judge, 
although his cognizance of cases is in some 
degree limited. By Act VI of 1871 a great 
distinction is made between the status of the 
Additional and that of the Subordinate 
Judge ; there are no appeals from the deci- 
sion of the Additional Judge to the District 
Judge, whereas, on the other hand, the 
Additional Judge may, as the Additional 
Judge of the District Judges Court, henr 
appeals from the Subordinate Judge. I 





i * 19 w R., 201. 

ege were appeals from decisions ed by the 
Additional Judge of Hooghly, confaming, in appeal, 
the decision of the Moonsiff of Ghattal in that district, 
‘in a suit for arrears of rent under Act VIII of 1869. 
On the appeal being called on before the High Court 
(Present: the Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble F. A Glover, Judge), Baboo 
Bama Churn Banerjee, for the respondent, took the 
preliminary objection that no appeal could lie under 
s. 102 Act VIII of 1869. After hearing Baboo Umbica 
Churn Bose for the appellant, the @ourt dismissed the 
appeal on the preliminary objection, with costs, 





think that, shortly, the effect of Section 102 
of Act VUI of 1869 is to except the 
decrees of an Additional Judge from appeals 
under his character a8 a District Judge, or 
Additional Judge of the District Court. 

Jackson, J.—I regret very much to find 
myself under the necessity of dissenting from 
my learned colleagues on this occasion. It 
is only the very strong conviction on my 
mind on a subject which I have frequently 
considered that induces me to express the 
different opinion which I entertain. 

Whatever the status of an Additional 
Judge may have been at the time of the 
passing of Act VIII of 1869, and previous 
to the pnssing of Act VI of 1871, it seems 
to me quite clear that the District Judge of 
the Bengal Civil Court’s Act of 1871 was 
an entirely distinct person, and a person 
occupying n wholly different position in the 
judicial body from the Additional Judge. 
I think that when the effect of a provision, 
of law is to abridge the ordinary right of 
appeal, that provision must be construed with 
the utmost strictness, and that we ought not 
to take away the right of appeal unless we 
are quite sure that the intention of the 
law was to take it away. 

Section 102 of Act VII of 1869 says 
that nothing in this Act shall be deemed to 
confer any power of appeal in any suit 
tried and decided by a District Judge, 
originally or in appeal, if the amount sued 
for, or the value of the property claimed, does 
not exceed one hundred rupees, in which 
suit a question of right to enhance or vay 
the rent of a ryot or tenant, or any question 
relating to a title to land, or ta some interest 
in land, as between parties having conflict- ` 
ing claims thereto, bas not been determined 
by the judgment, Section 8 of Act VI of 
1871 provides that the number of District 
Judges to be appointed under this Act shall 
be fixed, and may, from time to time, be altered 
by the Local Government; and Section 5 
says that whenever the Governor-General in 
Council has sanctioned nn increase of the 
number of District Judges, the Local Gov- 
‘ernment shall appoint Additional District 
Judges. That, as I understand it, contem- 
plates the case of an addition to the number 
of districte, and so regulates the appoint- 
ment of Additional District Judges to fill 
that office in such additional, districts. 
After that has been provided for, tI Legisla- 
ture in Section 7 gnables the Government 
in particular circumstances to appoint func- 
tionaries called “ Additional Judges,” and it 
is* declared that “such Additional Judges 
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“shall perform any of the duties of.a‘Dia- 
“trict, Judge under Chapter ITI of this- Act 
“that. the District Judge may, with the 
a sanction of. the High Court, assign to them, 
“and, in the performance of such duties,’ 
s they shall exercise the same powers ag the 
“District Judge.” ‘Therefore the functions 
of an’ Additional Judge are restricted to 
performing, under deputation as it were from 
the District Judge, any of the duties of thnt 
officer under ` ‘Chaptér IJI of that Act, and 
no further. Thè words “exercise the same 
powers” I ‘understand to mean that he shall 
exercise ‘any auch powers as are necessary 
to the efficient performance of his duties, 
and not as conferring any attribute such as 
immunity from appeal, on the decisions of 
Additional Judges when passed.. And 
throughout Act VI of 1871, wherever grades 
of Coarts are enumerated, Moonsiffa, Subor- 
dinnte Judges, Additional Judges, and Dis- 
trict Judges are all mentioned seriatim as 
officers of distinct status, holding separate 
positions, and exercising different powers. 
If, indeed, Section 102 of Act VIII (B.C.) 
of 1869 had contained the words “ decided by 
a District Judge or on Additional Judge,” 
I should have readily admitted that the final- 
ity so given to the decisions of Additional 
Judges might be conceded to the officer with 
the same title, though holding a slightly 
different status-created by Act VI of 1871. 
But there are no such words in the Section, 
and there appears to be quite sufficient rea- 
son why the Legislature should have intended 
to confer’ particular powers and particular 
finality of jurisdiction upon the District 
Judge in like manner as it confers certain 
special powers on the Collector of the Dis- 
trict, although there may be other officers in 
the same district exercising the general 
powers “of a Collector. The District Judge 


is usually an officer- of greater experience, - 


bigher status, and longer connection with the 
district, and the Legislature might well have 
thought ft to. say that in particular cases, 
usually of minor importance, the decision of 
sach an officer might be allowed to be final. 
No such reason, it seems-to me, exists in the 
case of the Additional Judge, and the Legis- 
lature, therefore, as I presume, did, not 
include ‚the Additional Judge in the terme 
of Section 102. `~ 

For.thege reasons I think that whatever 
exemptiag from appeal ‘is conferred by that 
Section, 18 limited to the decisions of District 
Judges. 

Couch, C.J.—I am of opinion in this case 
that the appeal. is barred. The quest®n 


District Judge. 
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referred to us appears to have been decided 
by myself and Mr. Justice Glover about a 
year ago.* From my note of the case the 
question does not appear to have been argued 
—certainly, at no length—before ns ; but after 
the argument which we have now heard, I 
retain the opinion which [ expretadt in thas 
case, 

Seotion 102 of Act VIII af 1869 says :— 
“Nothing in this Act contained shall be 
“deemed to vonfer any power of appeal in 
“any suit tried and decided by a District 
“Judge originally or in appeal, if the 


“amount gued for, or the value of these 


“property claimed, does not exceed onf 
“hundred rupees, in which suit a question 
“of right to enhance or vary the reut of a 
“ryot or tenant, or any question relating to 
‘a title to land, or to some interest in land, 
“aa between parties having conflicting 
“claims thereto, has not been determined by 
“ the judgment.” 

It appears to me on reading this Section 
that the Legislature, in deciding whether 
there should ‘be an appeal or not in the case 
there described, looked quite as much, pro- 
bably more, to the value of the property 
claimed, and the question in dispute between 
the parties, than to the position of the 
Judge who was to decide the suit. It is not 
a proper way of ascertaining what was the 
intention, to look at the case merely as nn 
appeal from a Judge having a particular 
status or holding, a particular rank or posi- 
tion among the Judges appointed under the 
Civil Court’s Act, 

Then we find that in Section 7 of the 
Civil Cour’s Act provision is made for the 
appointment of Additional Judges when tha 
business pending before any District Judge 
requires the appointment of an Additional 
Judge for its speedy disposal, ond the 
Additional Judge so appointed is to exer- 
cise the same powers as the District Judge. 

I think we may assume that the gentleman 
a to exercise the sume powers as 
the District Judge will be equally compe- 
tent to exercise them, and that there is not 
a greater reason that his decision should be 
subject to appeal than the decision of the 
We also find in Section 21 
of the same Act that bis decisions are put 
by the Legislature on the same footing as 
the decision of the District Judge, for it 
says that appeals from the decrees and 
orders of District Judges and Additional 
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Judges sball, when such ‘appeals are allowed 
by law, lie to the High Court. 

‘I think (ns I have already said) that what 
should be looked at in considering the 


` intention of the Legislature as to the right of 


appeal ore the powers which are to be exer- 
cised by the Judge and’ the nature of the 
suit, rather than whether he holds the office 
or possesses the dignity of a District Judge, 
or has only the name of Additional’ Judge. 
It appears to me,—although differing as I do 
from a learned Judge of so much experience 
as Mr. Justice Jackson I cannot but have 


er hesitation on the subject,—that an 


dditional Judge comes within the meaning of 
Section 102 of Act VIII (B.C.) of 1869 and 
that an appeal does not lie from his decision 
any more than from that of a District Judge. 
' The application for review will, therefore, 
be rejected. 


The 5th March 1874. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montagne E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Putnee Talooks—Sale for Arrears of Rent—Act 
_ X of 1869 3. 105— Reg. VILI of 1819—Reg. 
'T of 1820. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal. * » 


Brindabun Chunder Sircar Chowdhry 
and another 


WET3US 


.' Brindabun Chunder Dey . Chowdhry 
and others. 


A decree having been obtained by a zemindar for 
arrears of rent of a putnee talook, ıt was held that 
ander the description ** putnee” and “ dur-putnes” the 

i facie intention wag that the tenure called a 
puines tenure was transferable by sale, and was one 
upon which the right to sell for arrears of rent was 
reserved in the engagements interchanged upon the 
creation of the tenure. Consequently, according to the 
effect of Act X of 1859 a. 105, and Reg. VIII of 1819 
as. 8 and 11, and probably also of Reg. I of 1820, the 





* From the judgment of Bayley ‘and Phear, JJ., in 
Regular Appeal No. 188 of 1866, decided on the 7th 
December 1867,—8 W. R, 507. ° 
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sale of the putnesa destroyed all incumbrancas created 
by the putneedar, 6g., a dur-putnee. i 


Tis is a suit for possession and mesne 
profits of a dur-putnee mehal brought against 
‘the zemindar. The harge is that the zemin- 
dar in collusion with the heirs of Rutnessur 
Roy, who was said to be merely a benamee 
holder of the putnee talook, obtained a decree 
against them for Re. 5,156 as arrears of 
rent of the said putnee, and that under that 
decrea he sold the putnee, and’ having purt- 
chased it in his own name entered upon the 

estate of the dur-putneedar, treating the dur- 
putnee as having .ceagsed to exist upon the 
sale of the putuee., 3 


With regard to!the fraud their Lordships 
are of opinion that there is no sufficient evi- 
dence to satisfy a Court of justice that there 
was any fraud or collusion between the zemin- 
dar and the heirs of Rutnessar, to allow the 
zemindar to obtain a decree against Ratnessur 
for arrears of rent which were not actually 
due. A strong fact against the supposition 
of fraud was this, that the zemindar'origi. 
nally sued the dur-patneedars for these arresra 

+ of rent. The dur-putneedars in that suit 
set up as a defence that Rutnessur was the 
paimeedar and that they were merely the 
dur-puineedars of the mouzah, hence they 
said, the plaintiffs’ claim can be made against 
Ratnessur or his heirs, and not against us. 
Now, if the dur-putneedars at that time 
thought that the action ought to have been 
brought against:the Maharajah of Kishna- 
ghur, for whom they said Rutneasur held 
the estate benamee, why did they not say 
so in their defencs? They said, Rutneasur 
is the person liable for these arrears and you 
must sue him. Upon that the case went to 
trial in the Collector’s Court ; and the Judge 
who tried the case held that Rutnesaur was 
the putneedar, and therefore that the plaint- 
iffs could not sie the dur-putneedars, and he 
dismissed the puit with costa, whereupon 
the zemindar brought au action against the 
heirs of Rutnessur for the arrears of rent, 
and it is that suit which is now charged as 
having been brought by collusion between 
the zemindar and Ratnessur for the purpose 
of injuring the dur-putneedars by fraudn- 
lently obtaining a decree for rent which was 
not due, and then selling the putnee and 
avoidivg the idoumbrance of the dur-putnes, 

-There_ being, then, no fraud ithe case, 
the question arises whether upon the sale 
of the patnee undef the decree for rent, it 
was sold free. from the incumbrances which 
hed been created by the putneedar, or, in 
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other words, whether it was sold free from 
the dur-putnee. That depends upon the con- 
struction of Section 106 of Act X of 1859. 
Thet Section enacts :—‘ If the decree be-for 
“ an arrear of rent due in respect of an under- 
“tenure which, by the title deeds or the 
“ custom of the country, is transferable by 
“anle, the judgment-creditor may make 
“application for the sale of the tenure, and 
“the tenure may thereupon be brought to sale 
‘tin execution of the decree, according to 
“the rules for the sale of under-tenares for 
“the recovery of arrears of rent due in 
“respect thereof, contained in any law for the 
“time being in force.” It has been held, 
upon the construction of those words, 
“according to the rules for the sale of under- 
tenures,” that the effect of Regulations VIII 
of 1819 and I of 1820 is applicable to cases 
of sales under decrees of rent made under 
this Section 105; and then the question 
arises whether this was a sale for an arrear 
“of rent due in respect of an under-tenure 
“ which, by the title deeds or the custom of 
“the country, is transferable by sale.’ 

The plaintiff in his plaint describes the 
tenure’ as a putnes talook, and his own tenure 
as a dur-putnes, and the point is whether, 
under the description of “ putnee and dur- 
putnee,” it is to be presumed that the putnee 
tenure was one such as is described as the 
tenure denominated a putnee by Regulation 
VILO of (1819. In the preamble of that 
Regulation—which, as contended for by the 
‘learned Counsel, it must be admitted is not 
an enactment but merely a recital—it is said:— 
“By the terms of the engagements inter- 
“changed it is, amongst other stipulations, 
“provided, that in case of an arrear occur- 
“ying, the tenure may be brought to sale by 
“the zemindar, and if the sale do not yield 
“a sufficient amount to make good the 


“‘ balance of rent at the time due, the remain- |> 


“ing property of the defaulter shall be 
“ answerable for the demand. These tenures 
“have usually been denominated putnee 
“ talooks.” 

Their Lordships ara of opinion that ander 
the description “ putnee talook” and “ dur- 
putnee talook” if must be prima facie 
intended that the tenure calleda putnee tenure 
waos a tenure transferable by sale and upon 
the creation of which it was stipulated by 
the terma of the engagements interchanged 
that in ge of an arrear occurring, 
estate might be brought to sale. If s0, 
according to the terms of Regulation VIII of 
1819 the tenure might not only bə brought 
to sale, but it might be sold free from inoun? 


the’ 


brances. By Section 8 of Regulation VIII 
it is enacted :—“ Proprietors “under direct 
“engagements with the Government shall 
“be entitled to apply in the manner follow- 
“ing for periodical sales of ady tenures upon 
“which the right of selling or bringing to 
“ sale”—not the right of-selling or bringing 
to sale free from incumbrances but—* upon 
“which the right of selling or bringing to 
“sale for an arrear of rent may have been 
“specially reserved by stipulation in the 
“ engagements interchanged on the crea- 
“tion of the tenure.’ Then, by Section 


11, the effect of such a sale is stated as fol- 


lows :—* It is hereby declared that any talook 
“or saleable tehure that may be disposed of 
“ata public sale under the roles of this Regu- 
“ lation for arrears of rent due on account of 
“it, ig sold free from all incumbrances that 
“may have accroed upon it by act of the 
“defaulting proprietor, his representatives 
“or assignees, unless the right of making 
“ sooh incumbrances shall have been expressly 
“vested in the holder by n stipulation to 
“that effect in the written engagements 
“ under which the said taluok may have been 
“held” 

It appears therefore to their Lordships 
that this was the sale of a talook tranafer- 
able by sale and upon which the right to 
sell for arrears of rent was reserved in the 
engagements entered into by the parties. 
Consequently, according te the effect of Sec- 
tion 105 of Act & of 1859 and Sections 8 
and 11 ‘of Regulation VIH of 1819, and 
probably also of Regulation I of 1820, the effect 
of the sale of the putnee talook was to destroy 
all incumbrances which had been created by 
the putneedar, and consequently to destroy 
the particular incumbrance which is men- 
tioned in the plaint in this suit, namely, the 
dur-putnee of the plaintiff. =. 

Their Lordships, therefore, think that the 
suit wns not maintainable, and that the 
leaned Judges of the High Court did not 
probably give sufficient effect to the recital 
of the preamble of Regulation VITI of 1819 
and the enactments of that Regulation, in 
holding that it did not appear that the putnee 
was a tenure upon which the right to sell 
for arrears of rent had been reserved by the 
contract of the parties. 

Under these circumstances it appears to 
their Lordsbips that the decision of the High 


‘Gourt was not correct, and they will there- 


fore humbly recommend Her Majesty to 
reverse that decision nnd to affirm the deci- 
sion of the Pripcipal Sudder Ameen, with 
the costs of this appeal, 
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The 9th March 1874. 
Presené: f 
The Hon’ble C. Pontifex and E. G. Birch, 
aes Judges. 


Remand— Appeal—Putmee Sale— Regulation » 
VILI of 1819 s. 11—Rent-suit—Jurisdsction. 


Case No. 881 of 1873. $ 


"A gpeoial Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 2 let January 1873, 
reversing a decision of the’ Deputy 
Commissioner of Maunbhoom, dated the 
6th July 1872. 


Mogoram Ojba and others (Defendants) 
Appellants, 


versus 


Rajah Nilmones Singh Deo (Plaintiff) 
Respondent. 


Baboo Chunder Madhub Ghose for 
ae ies 


` Baboo Provans Churn Dutt for a 
Respondent. 


The omission of a party to prefer an appeal against” 

m order of remand does not preclude hım from ques~ 

from the legality when it comes up in special appeal 

e subsequent decision passed after remand, * 

purchaser at a putnee sale is not empowered 

to weed rent at a er rate than was demandable 

by: bis predecessor without establishing his right to ‘do 
so by a regular surt, 

In a suit by such purchaser to recover arrears of Tent, 
where the issue framed was simply from whom and to 
what extent could plaintif recover rent, the first Court 
was held to have done wrong in expressing an opinion 
1859 T “should have been wsued under Aci X of 

s. 18, 


Birch, -J.—Tue plaintiffs sued to obtain 
arrears of rent from’ the defendants for part 
of 1274, and the whole of 1275 and 1276, 
at a yearly rent of Re. 210-8:11. The 
defendants who appeared pleaded that, they 
held their tenure at a. fixed quit-rent. of 
Re. 88-1, and produced n co y of a judgment 
in a suit for hen rent oen lZ 7, in which, a8 
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between them “and the pains TETA it 
was declared that the rent payable by- them 
was Sicca -Rs, 82-10, equal to. Company’s 
Rs., 88. The Députy Commissioner . held 
that the defendant? 3 plea was made good, and 
gave, the.. plaintiff a decree for the -rené 


`| admitted by the defendants who had appeared. 


Against those who had not “appeared, an 
ex parte decree for the ,amount claimed. by 
the plaintiff was' i passed. , Upon an appeal 
being preferred to the J udicial. Commissioner, 
he remanded the ; case as he considered that 
there was not, sufficient ‘evidence to enable 
him to determine whether. the jumma was 
Rs. 210-8-11 as alleged by the plaintiff, or 
Rs. 88-1" as alloged by the defendants. 
Upon remand no further evidence was 
adduced, and the Deputy Commissioner 
affrmed hie former decision. An appeal was 
again preferred to! the Judicial Commissioner, 
and he reversed; the decision of the Lower 
Court and gave the plaintiff a decree for the 
full amount claimed, with costs and interest. 
Against that decision the special appeal is 
preferred, and it is contended that the 
Judicial Commissioner’s order.of remand was 
illegal and ought 'to be set aside; and further, 
that his jadgment reversing the order of the 
Deputy Commissioner passed on remand is 
based on an aai interpretation of the 
law. 
We think tbat the objection to ‘the remand 


‘order,can be entertained now. Jt is true 


that the special appellants might have. pre- 
ferred a special appeal to this Court against 
the order pf remand, but we are not prepared 
to say that their, omission to prefer an appeal 
against that-order ,preclndes them , from 
questioning its ‘legality when the case, comes 
up in special appeal from the subsequent 
decision passed 'after remand. , - 

The J udicinl ‘Commissioner was, we think, 
wrong in law in remandiog the case, as he 
did, by his order of the 30th January 1872. 
Section 352 expressly limits the power, of , 
the Appellate Court to remand, and-says that 
it is not competent to remand a cuge for a 
second decision jexcept as provided by Section 
851. The provisions of the latter Section 
cannot apply in this case, as it is apparent 
that’ the Lower Court went into evidence 
upon the'wholé case and did not dispose of 
it in the first trial upon any preliminary point. 
It investigated the merits of the case and 
passed its judgment upon the evidknce. ' Thia 


being so, the Judicial Commissioner was not 


authorized to remand the case. 


In the judgment containing the. arise of 
femand, the Judicial Commissioner has held 
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that the plaintif by his re-purchase of the 
talook he had granted in putnee to Unnoda 
Porsbad reverted ipso facto to the position 
he held as proprietor, and is entitled to recover 
rent from the tenants at, the rate he was 
receiving when he grauted the putnee witb- 
out reference to the amount tealized by the 
talookdar in the interim. Clnuses 1 and 3 of 
Section XI, Regulation VIII of 1819, are 
cited as vesting the purchaser with such 
powers. We ‘think that the Section quoted 
- cannot bear the interpretation put upon it, 
and that there is no provision in the putnee 
law which gives the purchaser at a putnee 
sale the power to collect rent at a higher 
rate than was demandable by his predecessor 
without establishing hia right so fo do. The 
3rd Clause expressly provides that engage- 
ments entered into by a putneedar with ryota 
having certain defined rights shall not be 
cancelled by: a purchaser at a putnee rale 
except by a regular suit, clearly showing that 
the putnee Jaw does not give a purchaser the 
extraordinary power the Judicial Commis- 
sioner assumes it to give. Such a purchaser 
can in a guib for arrears of rent demand 
only what was payable to his predecessor, 
until he establishes his right to change the 
arrangement previously subsisting. 

Looking to the form of the suit as origin- 
ally laid, and the simple issue framed therein— 
“from whom and to what amount can the 
plaintiff recover reut”—we think that the 
Jadicial Commissioner should not in the order 
of remand have found that the tenure was a 
“Kherajes brahmittur holding at a fixed 
rent,” or declared that “this is not a case in 
which notice under Section 18 Act X of 
3859 could issue.” All that could be decided 
in a suit framed as this was would be 
what was the rent payable in the years 


immediately preceding that for the arrears of | 


which the suit was brought. The Deputy 
Commissioner has expressed an opinion that 
notice should have been issued uuder Section 
18, Act X of 1859. That expression of 
opinion might, if allowed to remain unnoticed, 
prejudice the defendants in any future 
litigation, While, therefore, we are of 
opinion that the decree of the Judicial 
Commissioner is wrong in law and muat be 
set aside, and’ the order of the Deputy 
Commissioner restored, we must express our 
opinion thay the remark i in the judgment of 
the DeputyyCommissioner as to the applica- 
tion of Section 13 Act X.of 1859°should not 
have been made, aud must not be considered 
aa determining® the status of ‘the defendanta 
who have appealed. 


3 : 

We reverse the order of the Judicial Com- 
missioner, and restore that of the Deputy 
Commissioner to the extent of declaring that 
the sum due to the plaintiff from the defend- 
ants who have appeared is Rs. 35-8-9. We 
observe that an ez parte decree has been 
passed against the owner of 13$ annas of 
the village; that portion of the decrea 
remains untouched. 

As the appellante might have appealed 
against the order of ramand, and by so doing 
stayed further proceedings, we think that 


they are not entitled to tho costs of this . - 


Court. Each party must bear bis costs in this?’ 
appeal. 


. The 16th March 1874. 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. B. Kemp, 
Louis 8. Jackson, W. Markby, and W. 
Ainslie, Judges. 


Ex-lakhirajdar's Right to Settlement ~Jurisdic- 
A tion— Parties. 


Case No. 882 of 1873. 


t 


o 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 28th December 1872, affirming a 
decision of the Subordinate Judge of 
that district, dated the lst April 1872. 


Mahomed Israil (Plaintiff) Appellant, 
versus 


Mr. J. P. Wise (Defendant) Respondent. 
Baboo’ Gopal Lall Mitter for Appellant. 


Mr. J. H. A. Branson for Respondent. 


e Ina suit for possession of land by adjudication of the 


right to settle, where plaintiff that he 18 the 

rightful owner of the land which have been resumod 

the Government, but that the defendant by falsc 
Ri tion of ownership and of possession induced 
the Revenue Authorities to enter into settlement with 
him, plaintif 1s entitled to an adjudication of his right 
to settlement. 
` It is not discretional with the Collector under such 
circumstances to settle the Jands with any person he 
pleases, nor is such settlement final as regarda all 
claims : 

Herp (Markby, J. 
suit like the present 
a party. 


ressing no opition) that in a 
The tHovernmont ought to be mado 


e 
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This case was referred to: the Full Bench 
on the 28th August 1873 by Jackson 
and Mitter, JJ. with the following 


remarks :— 


` 


Jackson, J.—T xx decision. of the Lower 
Appellate Court in this case is based on the 
authority of the decision of a Division Bench 
in ‘Special Appeal No. 1622 of 1867, of which 
the original jadgment. has not been reported,* 
but the judgment of the learned Judges upon 
an, application for review is printed in 
10 W. R., page 296. It is the case of Phekoo 


“A Singh and others against the Goveroment, and 


others. In that case it was held that there 
was nothing in the Regulations which abso- 
lutely entitled an ex-lakhirajdar to the set- 
tlement of lands resumed by the Government 





* The 8th June 1868. 


ts 2 
G t ci 


A ` Present: , 
The Hon'ble H. V. Bayles and A. @.-Macpherson, 
. $ _ , Judges.. 


t Case No. 1622 of 1867. i 

Special Appeal from a decision passed by the Judge of 

dated the 18A April 1867, pesos Aid ics r 

- tha Principal Budder Ameen of that district, dated the 
Bist July 1866, 


Phekoo Singh and others (Plaintiffs) Appellants, 
. ; 


The Government and Moharajah J oy Perkgsh Singh and 
others (Defendants) Respondents. 
Messrs. R. T, Allan and R. E. Twidale and Baboos Onco- 
cool Chunder Mookerjes and Kishen Bucca Mookerjes 
for Appellants. 


Mr. C. Gregory and Baboo 
‘ Responden 


2 


uiy Lal Mookeryes for 
ta. 


acp J.—Ir appeus to me that the judg- 
ment of the Lower Court is right, and the reasons 
which léad me to this conclusion are substantially the 
same as those given by Mr. Justice Norman in the case 
of Maharajah Joy Mungul Smgh v. Tekait Pokhun 
ingh (7 W R., p. 465). a 
e ciroumstances of this case are similar to the 
- giroumstances of that case, and I am quite prepared to 
follow the decision then arrived at and think that this 
appeal must bè dismissed with costs, - ae 
Bayley, J.—I also think that, for the reasons given 
by Mr. Justice Macpherson, the appeal should be 
dismissed with cosis Under Regulation II of 1819 
the Government becomes ‘the actual pioprietor of the 
resumed mehal, juat as much as it Would do in the case 
of an escheat of a Government purchased mehal. 
» It 15 trae that the Legislature has given the Govern- 
ment the power to, confer certain privi on the 
ex-lakhirajdar and others. But there is no Jaw that I 
am aware of enacted that Government 1s bound in all 
cases and under all circumstances to divest itself of all 
propiuetary right, or to preclude itself from making 
such arrapgéments as it made in this case with refer- 
ence to the.circumstances and position of the parties. 


. ORDERED: * y 
That this appeal be dismissed witlt costs, 


l 
under Regulation I1 of 1819, and holding this 
view of the law the learned Judges dismissed 
the appeal, carrying with it the dismissal of 
the suit of the plaintiffs. ‘In the judgment 
first delivered, thè late Mr. Justico Bayley, 
whose opinion on 2 question of revenue law 


‘is entitled to great respect, declares that 


under ‘Regulation IL of 1819 “the Govern- 
ment becomes ‘thé actual proprietor of' the 
resumed mehal, just as much as.it would: do 
in the case of an’ escheat of a.Government 
purchased mehal. Mr, Justica Macpherson 
coming to the‘same conclusion, declared :that 
he rested his decision upon the reasons given 
by Mr. Justice Norman in the case of Molin- 
rajah Joy Mongol Singh v. Tekait Pokhun 
Singh,, in 7 W. R; page 4655 .and on 
the review, Mr.| Justice Macpherson: again 
stated that his reasons hadbeen stated in the 
judgment: delivered at. the héaring of the 
appeal, and he saw no reason to alter the 
opinion then formed. . Now, in respect of 
that view of the case, it appears to me, with 
great deference to the opinion of the learned 
Judge, that the eircumstances of the ease in 
the, 7 W. R. were very different from those 
of the case then before the Court. Mr. Jus- 
tice Norman was dealing, as he understood 
it, with the ecaselof resumed altumgha mudùd- 
mash or the liké, which is a resumption of 
Jand granted either for service purposes or 
as a recompense. In that case the land 
might fairly be held to return to the Govern- 
ment' which granted it. In this ‘case it is: 
altogether different. But the judgment of 
Mr. Bayley on the review in the 10 W. R: 
refers to Regulations which do ‘undoubtedly 
bear upon this point. As to Regulation XIX 
of 1798, Mr. Justice Bayley states that in- 
his opinion there is nothing in the terms of 
Sections 7, 8 or 17 which provide that settle- 
ment must, as a matter of course, be-made - 
with the ex-lakhirajdar.. The pleader for 
the respondent ‘before us to-day admitted that 
he was not prépared to support the decision 
of the Division Bench on which the Lower 
Appellate Court relied in this case, and it 
seems to me, as at present advised, that the 
decision is not one which can be supported. 
It appears to me that under Regulation IT of 
1819, and on ‘the provisions of the Regula- 
tions of 1798, which „have been referred to, 
the question for the Revenue Authorities is 
whether or not the land in question ought to 
be assessed for the purpose of Yevenue to 
Government. , Of course, in determining that 
question, the Revenue Authorities are justi- 


fied in dealing, and must necessarily deal, 


with the parties whom they find in possession 


a — hes 
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of the land, but I conceive that beyond the 
question of liability to assessment, which is 
.wholly within the decision of the Revenue 
Authorities, the question of proprietary right 
rests with the Civil Court, and that a party 
with whom settlement is not made, and who 
considers himself entitled to settlement, may 
bring a suit in the Civil Court to have his 
right to settlement declared. This being 
my present view of the matter, and the 
question being one of considerable import: 
ance, which at any rate requires a fuller and 
more authoritative decision, I think ~ this 
matter should be referred to the Full Bench. 
The question will be, whether, on the allega- 
tion by the plaintiff that he is the rightful 
owner of the lands which hove been resumed 
by the Government, but that the defendant 
by false allegation of ownership and of pos- 
session has induced the Revenue Authorities 
to enter into settlement with him,.he is enti- 
tled to an adjudication of his right to settle- 
ment, or whether it is discretional with the 
Collector under such circumstances to settle 
the lands with any person he pleases, and 
such settlement is final as regards all claims, 


Mr. Branson, for- the respondent, being 
called upon first by the Court, submitted 
that the case of Phekoo Singh v. The Gov- 
ernment, which was decided by the late 
Mr. Justico Bayley, and concurred in 
by Mr. Justice Macpherson, reported in 
10 Weekly Reporter, page 296, was a correct 


decision and ought to be followed in the pre-' 


sent instance. ; 


In that case it was held that there was 
nothing in the Regulations which absolutely 
entitled ‘au ex-lakbirajdar to the settlement 
of lands resumed by the Government under 
Regulation II of 1819. In the case of 
Maharajah Joy Mungul Singh v. Tekait 
Pokhun Singh the same thing was decided. 
Mr. Justice Seton-Karr in page 467 says :— 
“Neither in the above laws, nor in any 
“ other, do we find any provision recogniz- 
“ ing the absolute-and indefeasible right of a 
“a lakhirajdar or jagheerdar whose lands 
“had been resumed to the settlement. A 
“ discretion appears to have been vested in 
“the Government to deal with the former 
“owner or the occupant, as it might think 
“fit, and though, admittedly, the general 
“rule of the Revenue Authorities has been 
“that settyment should be offered, at half 
“jamma, to the rent-free holder or jagheer- 
“ dar whose tenure had been resumed, it is 
“ no where shown that the Revenue Author- 
“ities were bound to recognize that right, 


“ or admit the old proprietor to settlement 
“ under all circumstances whatever,” 

In the present case, therefore, the appel- 
lant is not entitled to an adjudication of his 
right to settlement. 

Baboo Gopal Lall Mitter, for ,the appel- 
lant, was not called upon. ; 

The judgments of the Full Bench were 
delivered as follows :— , 

° Couch, C.J.—(Kemp, Jackson, and Ains- 
lie, JJ., concurriug).—I think the first branch 
of the question must be answered in the affit m- 
ative. If we look at the scope and object. 
of these Regulations, I do not see how it coulè” 
be supposed that the decision in a suit for 
assessment would do anything more than 
affect the question whether the land was to 
be held rent-free or not. In determining 
that question between the owner or occupier 
of the land and the Government, if was not 
intended to determine any rights between 
parties who might have conflicting claims to 
hold the land. 

In the Sudder Reports of 1850, page 407, 
this appears to have been decided. The 
judgment there is :—“ In this case the right of 
“ plaintiff as proprietor has been admitted by 
“ the Moonsiff, on proof of the foreclosure of 
‘the mortgage, previous to the purchase of 
“ the defendant, with whom the settlement 
“was made by the Collector in virtue of hig 
“ being in possession. Both Courts, however, 
“on'the precedent of Hur Gobind Ghose 
“(Summary Decisions, Sudder Dewauny 
“ Adawlut, pp. 109-10-11-12) have consi- 
“dered themselves restricted from interfer- 
“ing with any settlement made by the 
“ Revenue Authorities, and therefore dis- 
“ missed plaintiff’s claim. 

“Tn this opinion both Courts have mis- 
“taken the decision in the precedent cited, 
“ It is therein recorded, ‘to decide on the 
“ question ‘of assessment is peculiarly the 
“province of the Resumption Courts; to 
“ decide on the question of proprietary right 
“is peculiarly the province of the Judicial 
“ Courts.’ Thus, in the case of a suit to 
(‘resume a lakhiraj tenme, the Resumption 
“ Courts would pronounce upon the validity 
“or invalidity of the tenure; but the Civil 
“ Courts might still entertain n suit between 
as parties claiming the proprietary right, and 
“desirous of being admitted to enter into 
“the settlement with Government,” This 
is also the view which was taken by Mr. 
Justice Paul in the case in XVI Weekly 
Reporter, page 35; and the Judicial Com- 
mittee of the Pxivy. Council in their judg- 
mentin Gunga Gobind Mundul v. The Col- 

i £ 47 


. 
ry 


e “ selves, but simply subject their owners to. 


\ 


` lease) the- defendant Wise may be released 


330 ` Civil 


lector of 24-Pergunnahs, XI Moore’s Indian 
Appeals, page 358* distinctly state this to 
be the law. Iw that judgment it is said':— 
“ Tf, as the Government contend, these lands 


“ were rent-paying lands, the title of the! 


“ Government was simply to the rent, the 
nature of which was that of a jumma or 
“ tribute ; and if the holders of these lands 


“ asserted then, or subsequently, a ground- |“ 


‘Jess claim to, hold them free’ of rent, as 
“Jokhiraj, that claim would not destroy 
“ their proprietary right in the lands them-. 


ù liability to be sned in a resumption suit, 


“the object of which is'’not to. obtain a |` 


“c forfeiture of the lands, but to bave a 
“ decree against the alleged rent-fee tenure, 
* involving the measurement and assessment 
“ of the lands, and the liability of the person 
“in possession, if he wishes to retain posses- 
“sion, to pay the revenue so assessed.” 
Therefore, we should ‘answer the first part 
of the question in the affirmative.’ The 
question is put in such a'way that the first 
‘of it must be answered “in: the affitmative 
and the second ‘in the negative. i 

_ It appears`to me that there has been an 
error in the. proceedings in holding ‘that 
the Government was hot a proper party 
to the ‘suit.' I 
given a lease of the lands to another person, 
it was proper that it should have an oppor- 
tunity of showing that this had been properly 
done. If the’Government were a party to 
the 'suit, the person who got the lease from 
the Government might be freed ‘from liability 
upon it, Now another suit will be necessary 
to finally decide the matters between these 
parties, -a8 the Government being no party to 
this suit will'not be bound by the decision in 
inot 7 S , 
The decree of the Lower Appellate Court 


must be reversed, and the case’ must be 
remanded to that Court for re-trial. The. 


dofendant is in possession’ under a lease from 
“the Government, and the Governmént should 
be made a party to the suitin ‘order that (if 
it is ‘clear that the plaintiff is entitled to the 


from liability. , 
Markby, J.—Upon the point referred ‘I 
concur -iti :the judgment -delivered by' the 
Chief Justice. Upon the question whether 
in a suit like the present it is necessiry to 
make Government a party, Ido not consider it 
necessary to express any opinion, as that point 
jg‘ not mentioned in the order of reference. 
~ a Ld . 
*7W. R, P. O, 2, : 


we 
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The 16th March 1874. 


Present : : 


The Hon'ble J. B. Phear and G, Q. Morris, 
, Judges. ` 
Act VIII of 1859 i 284 et seq.— Execution — 


Jurisdictron— Limitation. 
Case No. 898 of- 1878. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Purneah, 
dated the 8th September 1878, reversing 
an order of the Moonsff of Kishen- 

_ gunge, dated the 8th July 1873. i 


. Lootfoollah (Judgment-debtor) Appellant, 


versus 
|] 


Keerut' Chund (Decree-holder) Respondent. 


Moonshees Mahomed Yusoof ond Abdool 
Baree for Appellant, 


_ Baboo Doorga Mohun' Doss for 
Respondent, 


The Court to which, under Act VIII of 1859.8, 284 
and.the following Sections, a decree is transferred for 
the purpose of ‘being executed, doesnot thereby acquire 
a jurisdiction.to entertain and determine a question with 
regaid to limitation or otherwise which arose between 
the parties antecedent to the date of transfer. 

here such ‘transfer 1s madé without the knowled, 
of the judgment-debtor, his remedy 18 to apply to the 
Court to which the decree has been transferred to: stay 
proceedings until he can go to the original Court for his 
full remedy.’ i : i 


1 


. Phear, J—We do not think that in this 
case we ought on special appeal to interfere 
with, the decision of the Lower Appellate 
Court, because it appears to us that it is io 
effect right. ,At'the same time we feel that 
we ought to say that in our judgment both 
the Lower Appellate Court and the Court of . 
the Moonsiff of Kishengunge were wrong in 
entertaining and; determining the objection 
which the jodgment-debtor made to the 
execution of the transferred decree. , 


We are-informed, for the fact doea not 
appear in the judgments of either of the 
Lower Courts which have come up to us, 
that the decree or order which is sought in 
this case to be enforced: was passed by the 
Moonsitf’s Courtiof Purneah. The original 
decree-holder was one Aughorj Biswas, and 
the date of ‘the decree was theg 9th Febru- 
dry 1864.° Sonig years after this ‘date, 
namely, in Fébruary 1871, one Hisarut Ali 
purchased the decree from Aughori Biswas 
and got his náme substituted for, that of 
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“the execution of the decree for a reason- 
“able time, to enable the defendant to apply 
“to the Court by which the decree was 
“ passed, or to any Court having appellate 
« jurisdiction in respect of the decree or the 
“execution thereof, for an order to stay the 
“execution, or for any other order reluting 
“to the decree or the execution thereof, 
“which such Court of first instance or 
“Court of appeal might have made, if execu- 
“ tion had been issued by such Court of first 
“instance, or if application had been made 
“to such Court.**” 


For instance, as has been in the argument e s 
before us represented to have occurred in 
the present case, it might happen that the 
judgmeut-oreditor or his representative hai 
obtained a transfer of the decree for execu- 
tion to a foreign Court without causing any 
notice whatever of his claim or of his inten- 
tion of asking for the transfer to be given to 
the judgment-debtor ; and it might further 
happen that the judgment-debtor would for 
the first time, after the trausfer of the 
decree, discover that proceedings in execu- 
tion were being taken against him which 
had been long ago barred by process of time, 
or for any other sufficient cause: Section 
290 in such a case provides the very remedy 
which the judgment-debtor wants by en- 
abling the Court to which the decree has been 
transferred, on his representation and on tlic 
facts being made apparent by him, to stay 
the execution until he can go to the original 
Court for his fall remedy. 

If there is any foundation for the argu- 
ment which has been preferred to us by the 
judgment-debtor, he ought to have asked the 
Moonsiff of Kishengunge to stay proceedings 
in order that he might go to the Moonsiff of 
Purneah for his remedy. But if be did not 
take a step of this kind, or make an objection 
to this effect, then the Moonsiff of Kishen- 
gunge had no alternative but to execute the 
copy decree which came to him under the 
authority of the Moonsiff of Purneah, ond 
the order for execution, if there was any, 
which the Purneah Moonsiff sent to him, 
He ought not, upon the footing of the copy 
«decree, to have proceeded to inquire into the 
state of the facts between the parties anteco- 
dent to the .date of transfer. And the same 
would be the case with the Judge. Butin 
fact the Judge has passed a judgment which 
amounts to refusing to go behind that date 
He has directed that execution should issue. 
For this reason we think that we ought not 
to interfere. 

The appeal must be dismissed with costs. 


Aughori as decree-holder, or at any rate 
made an application to the Purneah Court 
for that purpose and also for realization of 
the decree.’ He did not succeed in realizing 
the decree; there is- perhaps some doubt 
whether he ever seriously attempted to do so 
or not. And he in his turn sold the decree 
to the present respondent before us, one 

Keerut Chund; and eventually Keerut 
` Chund obtained an order from the Moonsiff 
of Purneah to transfer the decree to the 
Moonsiff of Kishengunge for execution. 
When the case came in this way into the 
Moonsiff's Court of Kishengunge for execu- 
tion, the judgment-debtor objected that it 
was barred. And the Moonsiff of Kishen- 
gunge sustained his objection. But on 
appeal preferred hy Keerut Chund to the 
Judge, the objection was overruled by the 
‘judgment which is now specially appealed 
from to this Court. 

We have lately had occasion to express 
our views with regard to the scope of Sec- 
tion 284 and the following Sections of the 
Civil Procedure Code,* and to show that in 
our judgment the Court to which a decree 
is uuder those Sections transferred for the 
purpose of being executed, does not thereby 
acquire a jurisdiction to entertain and deter- 
mine a question with regard to limitation or 
otherwise which arose between the parties 
antecedent to the date of transfer. By 
Section 287, merely “the copy of any 
“ decree, or of any order for execution when 
“filed in the Court to which it shall have 
“been transferred for the purpose of being 
“executed as aforesaid, shall for such pur- 
“ pose have the same effect as a decree or 
“ order for execution made by such Court.” 

And under the terms of these Sections 
nothing more than a copy of the decree or 
order for execution, together with a certifi- 
cate of how much is due from the judgment- 
debtor to the judgment-creditor, ought to go 
to the Court which is called upon to execute 
the decree in this manner. And if nothing 
more than these materials were sent, it is 
obvious that the Court would have no means 
of entertainiug and determining the question 
which rests upon the proceedings which bad 
occurred previously to the transfer `of the 
decree. Aud Section 290 provides for any 
inconvenience or injustice which might as a 
consequence of this accrue to the judgment- 
debtor, by enacting that “the Court to 
“which sich application is made may upon 
€ good and sufficient canse being shown, stay: 





* Ante, page 292. e 


‘ 


332 Civil 


THE WEEKLY REPORTER. 


Rulings. [ Vol. XXI. 





The 16th March 1874, 


Present : 
The Hon’ble E. G. Birch, Judge. 


Ejectment—Notice. 
Case No. 1446 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 8th 
February 1878, affirming a decision of 
the Moonsiff of Tumlook, dated the 28th 
November 1872. 


“A Komul Sangath (Defendant) Appellant, 


versus 
Romanath Gossamee (Plaintiff) Respondent. 
Baboo Kalee Kishen Sen for Appellant. 


Baboos Romesh Chunder litter and Kalee 
Hohun Doss for Respondent. 


Quare,—Can a zemindar eject a ryot not having a 
right of occupancy without givimg any notice ? 

It is contended in special appeal in 
this case that the Judge has not adjudi- 
cated upon an important point raised 
before the Moonsiff, namely, as to whether 
notice had: been given to the defendant to 
quit the tenure. Upon this point the 
Moonsiff says in his judgment :—* Notice has 
been given him ( that is, the defendant ) and 
he must quit at the bidding of the plaintiff.” 
It has been said here that this point was not 
pressed before the District Judge, but I find 
that this objection was rnised to this finding 
of the Moonsiff in the grounds of appeal. 
The Judge states in his judgment that “ the 
gzemindar has the power to eject a non-occu- 
pant ryot of this description even if there 
was no arrear nt all.” What the Judge had 
to consider and determine first of all was 
whether the notice bad been given, and 
within a sufficient time. As it appears to 
me that the Judge bas not considered this 
point, I am compelled to remand this case. 
As the case now stands, I am not in a position 
to say whether I can support the dictum of 
the Judge that the zemindar can eject any 
ryot not having a right of occupancy without 
giving any notice. The consideration of 
that point must, if it become necessary, be 
deferred until there is a finding by the Judge 
upon the point whether the notice was duly 
served in this case, and whether such notice 
was sufficient. 

The case will, therefore, be remanded to 
the Lower Appellate Court, and the costs 
will abide the ultimate result. , 


The 17th March 1874, 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Admission by Vakeel. 
Case No. 1824 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the lst 
April 18738, reversing a decision of-the 
Moonsiff of thut district, dated the 80th 
December 1871. . 


Sreemutty Dossee (Plaintiff) Appellant, 
versus 
Pitambur Pundah (Defendant) Respondent. 


‘ Mr. G. Gregory and Baboo Bhowanee 
Churn Dutt for Appellant. 


Baboos Rash Beharee Ghose aud Bhyrub 
Chunder Banerjee for Respondent, 

A distinct admission of liability made by a vakeet 

who represented the defendant, and whose authority 


was not questioned, was HELD to be sufficient to warrant 
a decree in favor of the plaintiff, 


Markby, J.—IN this case we think that 
the judgment of the Lower Appellate Court’ 
must be reversed. It appears from the 
judgment of the Moonsiff that upon an 
admission having been made by the vakeel 
of the only defendant who resisted .the 
plaintiffs claim, he considered that all con- 
tention was at an end; and that the decrea 
must be given for the amount claimed. The 
Judge says as to that that the admission of 
the vakeel which is referred to by the first 
Court is not an admission of liability. We 
have the admission before us which is in 
writing, and feel compelled to say that we 
consider that it is a distinct admission of 
liability, and the circumstances under which 
the admission was made make that perfectly 
clear ; because the admission was made in 
consequence of a summons issued nt the 
instance of the plaintiff to this very defend- 
‘ant to come into the Court and give 
evidence. We think that the vakeel who 
represented this defendant, and whose author- 
ity has in fact never been questioned, has 
made an admission of liability ; and that 
upon that admission the suit was properly 
decreed by the first Court. In bs sae of 
the case, we think it unnecessary to go into 
the evidence as to the legality of this 
demand, The demand was not illegal in 
the seuse of being oue which is prohibited 
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‘by law. The liability of the parties would 
depend upon the arrangement entered into 
between themselves, and that is covered by 
the admission made by the vakeel. Mr. 
Gregory admits, however, that the plaintiff 
is not entitled to recover the whole of the 
excess poolbundi against this sharer alone ; 
she’ can only recover that which has been 
paid by her on behalf of this defendant, 
namely, 144 rupees 4 annas 10 gundas, with 
interest at 6 per cent. from the date of 
payment to the date of realization. 

The plaintiff will get a decree accordingly, 
and she will also get her costs of this appeal 
and of the Lower Appellate Court. 


The 19th February 1874. 


Present : 

The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 

Appellate Court—Issues— Lothundee— Secondary 
Evidence. 


Case No. 1049 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Sarun, dated the 4th March 1878, revers- 
ing a decision of the Moonsiff of that 
district, dated the 2nd August 1872. 


Mussamut Ustoorun (Plaintiff) Appellant, 
versus 


Baboo Mohun Lall (one of the Defendants) 
Respondent. 


Baboo Doorga Doss Dutt for Appellant. 


Mr. R. E. Twidale for Respondent, 


A Lower Appellate Court is not justified in deter- 
mining an appeal upon an issue which was not raised 
between the parties in the Court of first instance, 

A lotbundes cannot be accepted as secondary evidence 
in lien of the certificate of sale, unless the absence of the 
certificate is sufficiently accounted for, and no better 
evidence than: the lotbundee can be produced. 


Phear, J.—Ws think in this case that if 
the view of the facts expressed by the Sub- 
ordinate Judge be tuken to be the true view, 
then the decision of the Lower Appellate 
Court is a perfectly good decision. In other 
words, if the plaintiff, after having bought 
the property which is the subject of suit at 
the first egecution-sale, had berself in further 
execution of the decree caused the same 
property to be set up for sale, and the 
defendant had bought it at that sale, she 
Would be estopped fiom seeking to recove? 


this property from the defendant upon the 
footing of ber own prior tide by purchase. 
For, by putting up the property for sale iu 
execution of the decree which she had 
obtained agninst Luljee, she represented 
that it was his property liable to be taken iv 
execution under the decree which she had 
obtained against him, and sheought, there- 
fore, to be prevented from afterwards saying 
that that representation was wrong. 

But we find that there was no issue upon 
this point raised in either of the Lower 


Courts. And, perhaps, in consequence of itso, 


not having been raised the beat evidence™ 
available for the determination of the issue 
was not before the Court. The defendant 
did not in the first Court, or at any time 
during the trial, allege that this property 
which the plaintiff is now seeking to recover 
is the same property as that which she hud 
caused to be sold under the second execution- 
sale. If he had made this allegation and an 
issue had been duly raised upon it, then, in 
order to establish the nffiimative of it, he 
would have been obliged to put into Court 
the certificate of sale which was his title 
deed. We need hardly say that the lothundee 
would not be accepted as secondary evidence 
in lieu of the certificnte of sale, unless the 
absence of the certificate of sale was 
sufficiently accounted for, and no better 
evidence than the lothundee could be pro- 
duced. 


We think that the Subordinate Judge was | 


wrong in determining the appeal which was 
before him, upon an issue which had not 
been raised between the parties in the Court 
below. And having regard to the natuie of 
the evidence upon which he determined ıt, 
we are quite unable to judge whether he has 
even come to a probably correct view of the 
facts relevant to this issue. It is quite 
possible, so far as the terms of the Zotbundee 
go, that the property, or rather the share of 
the property, which was sold on the occasion 
of the second auction-sale, was the other half 
of the property, and not the half which the 
plaintiff herself had first bought, and which 
sbe seeks to recover in this suit. But 
however this may be, we express no opinion 
on the point, 

For the reasons which have already been 
mentioned, we think that the decision of the 
Lower Appellate Court is bad and must be 
reversed, and the case must be remanded to 
that Court for re-trial. 

The costs will abide the event. 

We may add that jf the Subordinate Judge 
is of opinion dhat this issue does properly 

48 


-334 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vo]. XXI. 








' arise upon the plaint and the written state- 
. ment, and that it ought to have been framed 
between the parties by the first Court, then 
he has the power of directing the firat Court 
to try that issue under Section 354. 


The 5th March 1874. 


Present: 


The Hon'ble J.: B. Phear and G. G. Mortis, 
.. Judges. 
~~ 


Religious Endowment—Reversionary Rights— 
Legal Necesatty—Invalid Conveyance. 


Case No. 777 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Tirhoot, dated the Tth January 1873, 
modifying a decision of the Sudder 
Moonsiff of Mozufferpore, dated the 
31st July 1872. ; 


‘Joy Lall Tewares and others (some of the 
Defendants) Appellants, 


te 


VETSUS 


.Gossain Bhoobun Geer (Plaintiffy and others 
(Defendants) Respondents. 


-Baboos Kalee Prosunno Dutt, Hem Chunder 
Banerjee, and Chunder Madhub Ghose 
for Appellants. : 


G 


Mr. R. E. Twidale and Baboo Nil Madhub 


Bose for Respondents. 


Phear, J—Tue plaintiff brings this suit 
against one Mohunt Honooman Case; deno- 
‘minatéd defendant Ist party, and sayernl 
other persons denominated defendants 2nd 
party, in order to have a sale of certain 
property, which the defendant Ist party had 
sold to the defendants 2ud party, set aside, 

The plaintiff alleges that this property, 
together with other property, was left by 
Mohunt Imrit Geer, the gooroo and ancestor 
of the. plaintiff; that the said mohunt had, 
during his lifetime, appointed the plaintiff 
as his chela and heir according to the custom 
and practice prevalent.among the sects of 
mobunts ; that after the death of the said 
gooroo, which took place on the 1dth 
Sawun 1278 Fuslee, the plaintiff, being the 
chela and legal and rightful heir of the 
deceased mohunt, filed a petition under Act 
XXVII of 1860 for obtaining a certificate 
of heirship, but was opposed in this appli- 
cation by the defendant 1st party, the nephew 
of the deceased mohunt ; that in consequence 
of this opposition to his claim for a certifi- 
cate some negotiations took place between 
them, and ultimately a deed of compromise 
was come to between the plaintiff and the 
defendant 1st party, to the effect that the 
defendant lst party should remain in posses- 
sion of the guddes of the mohunt during .the 
term of his life without wasting any pro- 
perty belonging to the muth, while the 
plaintiff should be the manager of the said 
muth duriug the lifetime of the defendant 
lst party ; and that, after the death of the 
defendant Ist party, the plaintiff should 
become the absolute owner of all the real and 
personal properties and estate appertaining 
to the asthud as the heir of his deceased 
gooroo. 

And the plaintiff further alleges that, by 
virtue of this deed of compromise, the defend- 


-|ant Ist party entered upon possession of tlie 


In a suit to set aside the sale of property belonging to 

a religious’ endowment, the Moonsiff gave plaintiff a 

` decree ın favor of his reversionary mghts, declaring 
that the conveyance should not operate adversely to 
him to the extent of such portion as was sold to meet 
pressing debts and necessities of the muth: 

HeLa, that such a decree was erroneous, as the trans- 
action of sale was one and indivisible. if tho bale was 
valid, plamtiff was not entitled to have ıt set aside to any 
extent; but if the conveyance was not Operative against 
the plaintiff, it'should have been set aside in 1ts entire 
either absolutely or upon condition that plaintiff should 
repay such portion of the consideration-money as had 
been rightly advanced. 

HELD that the plaintiff had no right to sue the pur- 
chaser of the property unless he ala show he had a 
right in the property, and that the conveyance on which 
he sned gig not pass to him any right. present or rever- 
sionary, in the property, as has stit should have 

diame, ve been 


property left by the deceased gooroo,—that is, 
the plaintiff's gooroo and ancestor, and 
within a short time sold an 8-anna share 
of the mouzah in dispute and the shares of 
other mouzabs belonging to the asthul, 
worth Rs. 22,600,—which is entered as con- 
sideration-money in the invalid kabalahs—to 
the defendants 2nd party and others, in 
opposition to his own authority and contrary 
to the conditions laid down in the deeds of 
compromise, and thereby injured the right of 
the plaintiff, the rightful party 3 ghat as the 
disputed property is an ancestral one, and 
the defendant Ist party is a person possess- 
ete -no-authority, and he obtained possession 
simply with the consent of the plaintiff, he 
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had by no means authority-to sell, nor were 
the defendants 2nd party justified in‘making 
the purchase in the face of the plaintifi’s 
rights ; nor does there appear from the kaba- 
lahs of the purchasers that there existed 
any stringent necessity ; nor was there any 
pressing necessity in connection with the 
muth. On the contrary, the property yields 
always income fully sufficient to meet all 
expenses required for feeding travellers, as 
well as requisite and necessary expenses 
connected with the said muth. And there- 
fore the plaintiff maintains that the sale 
effected by the defendant lst party to the 
defendants 2nd party was void, and on that 
ground he brings this suit to have it set 
aside. 

We need not read the defendant’s written 
statement ; it is sufficient to say that it had 
the effect of putting the plaintiff to the proof 
of his case. 

The Moonsiff went very carefully into the 
evidence `adduced before him, and arrived 
at the conclusion that out of the Rs. 9,500 
consideration-money paid by tle defendants 
2nd party to the defendant 1st party for the 
purchase of the property which is the subject 
of suit, Rs. 4,040 were needed by the 
defendant lst party for the purpose of meet- 
ing pressing debts and necessities of the 
muth; and on that ground he was of 
opinion that the purchase was good and valid 
. to the extent of Rs. 4,040 consideration- 
money, and bad to the extent of the remain- 
der of the consideration-money. In this 
view he gave sa decree to the plaintiff in the 
following form :—“ That a modified decree 
“ bo given to the plaintiff for 3-anna 2-pie 
“ §-krant share out of the property in dis- 
“pute; that the kabalah in question be 
“ declared not prejudicial to the plaintiff when 
“he becomes the mohunt after the death of | 
“ Mohunt Hunooman Geer, and be amended 
“ in respect of the property decreed.” 

In other words, he made a declaration in 
favor of the plaintiff's supposed reversionary 
rights that this kabalah should not operate 
adversely to him to the- extent of 3-anun 
2-pie and 5-krant share out of the property* 
conveyed. ; 

It is very clear that this decree was made 
under a misapprehension of the rights of the 
plaintiff, so far as he had any rights resting ' 
upon the facts which the Moonsiff found. 
For the gtransaction of sale was one and | 
indivisible: either the, property was well 
conveyed by the defendant lst party to tho| 
defendants 2nd party, or it was not. If it: 
was well conveyed and the sale was valit, | 


then the plaintiff was not entitled, even 
assuming that he had such reversionary 
rights as the Moonsiff supposed he had, 
to have the sale set aside to any extent 
whatever. On the other hand, if th- 
conveyance was not operative as agarmst 
the plaintiff to pass a valid title to the pro- 
perty which was the subject of suit, but was 
one which the plaintiff was entitled to ack 
to have set aside, it should have beeu set 
aside in its entirety ; although it would in 
that case of course be a question for tho 
Court to consider whether the conveysnes . 
should be set aside absolutely, or only se‘, 
aside upon condition that the plaintif should 
repay either the whole of the consideratiou- 
money or such portion of the consideration- 
money as the Court was of opiniou had 
been properly and rightly advanced on 
the footing of it. The Moonsiff appears 
to have neglected this side of the case alte- 
gether, and to have been led to pass a decree 
which we could not on any view of the facts 
allow to remain in force. 

However, on appeal against this decrer, 
the Judge formed the opinion from the evi- 
dence that the sale of the property by tha 
defendant Ist party to the defendants 2n: 
party was, as against the plaintiff, altogether 
a fraudulent and collusive transaction; that 
there had been no consideration paid by the 
defendants 2nd party to the defendant Ist. 
party; and that consequently the plaintitl 
was entitled to have the sale set aside alto- 
gether and unconditionally. 

We think that this decree is also wrong, 
even if the Judge was right in the view 
which he took of the facts of purchase. 
We have already read so much of the plain: 
as shows the ground upon which the plaintii 
placed bis right of action. It was shortly 
this: that he was the real mohunt, and was 
owner of this property by mohuntee right 
as the chela and*successor of the decensed 
Imrit Geer; but that for reasons which he 
set out in his plaint he had given to tha 
defendant Ist party a life-interest in tbe 
property subject to a restraint upon alienation 
and waste, Now the Judge of the Lower 
Appellate Court has very rightly held thot 
the solehnamah, upon which the plaintiT 
relies, is as between the plhiutiff and tha 
defendant lst party good and powerful cvi- 
dence in the case. Indeed, the Judge seems 
to have thought that it, in some way or other. 
supplies the place of custom. He says .— 
“ The terms of that solehnamah were, tha: 
“ho (defendau Ist party) was to retain 
“possession of the entire property left hy 
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“ Imrit Geer for his life, Bhoobun Geer (the 
“ plaintif) acting as manager, and that he, 
“ after Hunooman Geer’s death, was to suc- 
“ceed to the mohuntship and the property. 

“Jt must be borne in mind that until the 
“institution of these cases, no objections 
“were urged against the solehnamah. It 
“ was accepted, acted upon, and became the 
“ oustom,—the rule of action as it were. 
“ It is therefore now indisputable, and plaint- 
“iff’s reversionary right to the mohuntship 
“unquestionable. From that solehnamah he 

. “is undoubtedly justified in instituting the 
ai‘ present proceedings.” 

The words in, the foregoing passage, 
“became the custom—rule of action as it 
were,” are obscure, but whatever be their 
exact menning or force, they appear to indi- 
cate a misapprehension of some importance. 
No donbt the solehnamab, a deed admittedly 
executed by the plaintiff and the defendant, 
was quite effective as between these two per- 
sons to support such rights of property as it 
purported to pass to either the one or the 
other. Butit could notin any way supply 

- the place of “custom” as evidence of the 
character, or ihe incidents of the dedicated 
property so far as other persons were con- 
cerned with it. We do not know in what 
way “ oustom—rule of action” could have 
value in this case, except as evidence of the 
terms of the original dedication of the pro- 
perty and of the law of descent or succession 
dependent thereon. But if the Judge 
referred to them in this view, then certainly 
these two persons, the plaintiff and the 
defendant lst party, could not, by agreeing 
between themselves, even for any good con- 
sideration, alter the law of succession or the 
incidents of the tenure of the property 
itself. Afterwards the Judge apparently 
repeats this view of the effect of the soleh- 
namah. He says :—“ It is averred that he 
“ (defendant 1st party) sold the property for 
“the payment of just debts, but it will be 
“seen that he never obtained on any one 
“single occasion plaintiffs consent to his 
“ proceedings, This was informal, as Hunoo- 
“man Geer merely held a life-interest in the 
“ property by his own act and deed which, 
“as it was unopposed, became the custom. 
“ Ho settled that the plaintiff was on his 
“ death to succeed to the entire property left 
“ by Imrit Geer, part of which will be seen 
“he had quietly disposed of under the six 
“kabalals, and had the plaintiff not insti- 
“ tuted the present proceedings, Hunooman 
“Geer would have swept away the entire 
“ property, leaving the plaintiff.a beggar.” 
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These remarks may or may not be justified 
as between the plaintiff and the defendant 
lst party; but they are not applicable when 
the question is, what are the rights of third 
persons in the property itself ? 

Now it is remarkable that when we look 
to the solehnamah we find that the position 
taken up by the plaintiff is evtirely destroyed 
by the very instrument upon which he him- 
self relies, The document commences 
thus :—“ Now between your petitioner (that 
‘is, the present plaintiff) and the said Mohunt 
“Hunooman Geer a compromise has been 
“made to the effect that Mohunt Hunooman 
“ Geer, the legal heir and representative of 
‘*Mohunt Imrit Geer, deceased, should, 
“ during his lifetime, continue, as before, to 
“hold possession of the asthan’ and muth 
“at Mouzah Pokree Khan Kurun, Pergun- 
“nah Murwaba Kulun, &c., and the entire 
“estate and property appertaining thereto 
“left by the deceased, as an absolute pro- 
« prietor, and discharge village and public 
“affairs without committing any act of 
“waste.” 

Assuredly, this is the strongest possible 
evidence, we may say conclusive evidence, 
against the plaintiff that the defendant lst 
party, Hunooman Geer, is the mohunt by 
right of due devolution of this property 
upon him, on the occurrence of his prede- 
cessor Imrit Geer’s decease. He does not 
hold it by virtue of any grant of a life- 
interest in the property from the plaintiff; 
but he holds it in the character of mohuns 
as absolute proprietor by right of his mobunt- 
ship inherited from Imrit Geer, deceased. 
Nothing can be plainer than this from the 
very words of the solehnamah itself. And 
the truth is that instead of Hunooman Geer 
deriving any rights or interests in this pro- 
perty from the plaintiff by virtue of, and in 


“pursuance of, this solehnamnh, it is the 


plaintiff who derives a certain limited 
interest,—namely, the right of being the 
manager of the property from Hunooman 
Geer, the defendant lst party ; and the latter 
is by this instroment acknowledged to be the 
fightfal and absolute owner. ; 

So that the plaintiff is entirely put out of 
Court by the very deed,—the very document 
upon which he relies. And if he says that 
still by virtue of this solehnamah he bad as 
agninst the defendant Ist party the right of 
being considered the reversionary heir or 
the person entitled ,to take the property in 
reversion upon the death of the defendant 
1gt party, and that in that character he had 
aright to complain of the alienations which 
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have taken place, and to ask that they be 
restrained, it is plain that whatever right of 
this kind he may have against the defendant 
lst party, he cannot have any as against the 
defendants 2nd party. He can have no 
right to sue the defendants 2nd party, who 
are now in possession and enjoyment of this 
property ns purchasers from the defendant 
Ist party, unless he can show that he bas at 
this time as against them a right of some 
sort iú the property itself. But Hunooman 
being mohunt, whatever right of this kind 
‘the plaintiff has got must be derived by 
virtue of the solehnamah from Hunooman ; 
and from him he could obtain no right to the 
property as against third persons, unless 
Hunooman as mohunt had the power to 
dispose of the property, or, at any rate, to 
give the plaintiff the reversionary interest in 
it which he claims. The plaintiffs own case 
is that Hunooman was not even mohunt, and 
had no power of disposing of the property 
at all. It would, therefore, be at least ano- 
malous if the plaintiff were now allowed to 
turn round and to say, although my conten- 
tion in this respect is not established, yet 
Hounooman’s ownership as mohunt did enable 
him to give me, and by the solehnamah he 
did give me, such an interest as entitles me 
to obtain from the Court a declaration of 
right against the purchasers from him. We 
are not, however, obliged to consider this 
point, because we are of opinion, upon a 
consideration of the solehnamah, that it does 
not profeas to pass to the plaintiff any right, 
present or reversionary, in the property. It 
merely states that Hunooman is the present 
rightful mobunt, and that the plaintiff is the 
person who, as chela and heir of Imrit Géer, 
deceased, will, on the death of Hunooman, 
succeed him as mohunt without opposition. 
At most this is a nomination of the plaintiff 


as the defendant’s (No. 1) successor, the | 


right of succession flowing therefrom by 
operation of law. 

Whether the law will or will not, under 
these circumstances, give him the right to 
succeed we have not the means of judging, 
because we huve not the smallest evidence 
before us as to the terms of the dedication of 
the property (if the property is dedicated to 
any religious use) or the rule of its devolu- 
tion. We, therefore, cannot say whether or 
not by virtue of the solehnamah or otherwise 
the plainti 
property than the right tọ be the manager of 
it during the life of defendant No. 1. 

For the same reason, namely, the absence 
of evidence, we cannot say whether or not 
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the mohunt is limited in the exercise of the 
power of alienation ; and if so, whether or not 
the plaintiff as chela of Imrit Geer, or as 
member of the sect or otherwise, is entitled 
to enforce the restriction. 

Thus it seems to be quite plain that the 
plaintiff has failed to establish any cause of 
suit against the defendants 2nd party, in 
whose hands the property is. either for the 
purpose of recovering it, or for the purpose 
of obtaining any remedy by way of injunc- 
tion or otherwise for securing the ultimate 
reversionary rights to the property which he 


may be entitled to. He has made out no.» ’ 


other rights than such rights as he may have 
under the solehnamah against the defendant 
lst party himself, and those rights are 
personal ; they are not rights of property in 
the land, 

We, therefore, think that the plaintiff’s suit 
fails altogether, and should be dismissed. 

The learned pleader who appears for the 
respondents in the other cases (Nos. 767, 
799, 805, 806, and 809 of 1873) says that 
the decision which is just now passed must 
apply to them also. Therefore the order in 
all the cages will be that the decree of the 
Lower Appellate Court be reversed, and the 
plaintiff’s suit dismissed with costs in all the 
Courts. 


The 5th March 1874. 


Present: 


The Hon’ble Louis S. Jackson and W. 
Ainslie, Judges. 


Act VIII of 1859 8. 287—Execution. 


Case No. 380 of 1873. 
Miscellaneous Appeal from an order passed 


by the Officiating Judge of Backergunge, 
dated the 11th September 1873. 


Dbunput Singh Bahadoor (Decree-holder) 
Appellant, 


versus 


Wooma Sunkuree Goopta and others 
(Judgment-debtors) Respondents. 


Baboos Sreenqth Doss and Gooroo Duss 
Banerjee for Appellant. 


e 
~~ 


` 
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Baboos Romesh Chunder ` Mitter, Chunder 
Madhub Ghose, and Kashee Kant Sen 
for Respondents. 


When a copy of a decree or of an order for execution 
is iransniiited by the Judge of one district (A) to the 
Judge of another (B) for the purpose specified in Act 
VIII of 1859 s. 287, the Judge of the latter district has 
no authority to transmit ıt to a third distmct. If com- 

lete axeoution cannot be had ın district B, it is the 

usiness of the decree-holder to have his decree 
re-transmitted to the Court whose duty it is to execute it, 
and there to obtain a fresh certificate for transmission to 
any other district where execution may be practicable. , 


Jackson, J.—We think it unnecessary to 
consider in this case whether the decision of 


the Judge of Backergunge is correct or not, 


because we think it clear that this decree 
could not have been executed in the district 
of Backergunge upon the certificate of the 
Judge of Dacca. The decree is one of the 
Dinagepore Court, and that Court, under 
the provisions of Sections 285 and 286 of 
the Civil Procedure Code, had transmitted 
the decree for execution to the Judge of 
Dacca. The plaintiff, having obtained what 
he could in that district, seems to have 
applied to the Judge of Dacca to transmit 
the decree to a third district. We find no 
authority in the Code of Civil Procedure for 
this being done. By Section 287 :—“ Copy 
‘Sof any decree or of any order for execu- 
* tion, when filed in the Court to which it 
‘ shall have been transmitted for the purpose 
“ of being éxecuted, shall for such purpose 
“have the same effect as a decree or order 
“for execution made by such Court, and 
“ may, if the Court be the principal Civil 
t Court of original jurisdiction in the district, 


“ be executed by such Court or any Court | 


“ subordinate thereto to which it may 
“ entrust the execution of the same.” That 
seems clearly to limit the purpose for which 
the decree was transmitted, viz., for the pur- 
pose of being there executed. It becomes 
the decree of the Court receiving it only for 
the purpose of being executed within its 
jurisdiction either by the Court itself or by 
any Court subordinate thereto. It seems to 
us, therefore, that if complete execution can- 
not be had there, it is the business of the 
decree-holder to have his decree re-transmitted 
to the Court whose duty it is to execute it, 
viz. (in most cases) to the Court where the 
decree was made, and there to obtain a fresh 


certificate for transmission to any other. 


district where execution of it may be practi- 
cable. We think, therefore, that this appeal 
must be dismissed with gosts, Rs. two 
hundred. , . 


The 6th March 1874, 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Execution— Wassilat—Act VIIL of 1859 s. 348. 


Miscellaneous Appeals from an order 
passed by the Officiating Judge of 
Sylhet, dated the 24th April 1878, modi- 
Fying an order of the Moonsiff of Sonam- 
gunge, dated the 17th September 1872. 


Case No. 2138 of 1878. 
Pran Kishore Deb(Decree-holder) Appellant, 
versus 


Mahomed Ameer and another (Judgment- 
debtors) Respondents. 


Mr. M. L. Sandel for Appellant. 


Baboo Rujonee Nath Bose for Respondents. 
Case No. 239 of 1873. 


Mahomed Ameer and another (Judgment- 
debtors) Appellants, 


versus 


Pran Kishore Deb (Decree-holder) 
Respondent, 


Baboo Rujonee Nath Bose for Appellants. . 
Mr. M. L. Sandel for Respondent. 


A question having arisen in the execution of a decree 
as to assessing wassilaf, the first Court held that the 
decree-holders were entitled to wassilat of a .2-anna 
| 18-gundeh share. 
| e Judge held on the appeal of: some of the judg- 

ment-debtors that the decree-holders were entitled to 

l-anna 10-gundah share, and rejected the objections 
' raised by the decree-holders under s, 848, Civil Pro- 


* cedure Code: 


| _ Hexp that the Judge was wrong in amending the 

' Moonsiffs decree with reference to the share, as the 

| objeckion was not taken in the Court of first instance. 

i ELD that the Judge was bound to dispose of the 
objections taken by the decree-bolders under s. 348, and 
if there was any difiiculty arising from the absence of 

asome of the judgment-debtors he ought to have 

, directed that they should be made respondents. 


Kemp, J.—Tux appeal No. 213 is an 
appeal on behalf of one out of three decree- 
holders, and No. 289 is an appenl of two of 
the judgment-debtors out of fifty judgment- 
debtors. It appears that the decree was 
obtained so far back as in 1860. ’ Consider- 
able delay occurred ‘in assessing the wassilat, 
| which is explained by the first Court by the 
| Act of the decree-holder having obtained 
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possession of the different mouzahs covered lin July 1868; ond that nothing had been 
by the decree at different periods and not at | done by the judgment-debtors either in the 
one period. The question at issue in this | way of calling evidence on their side, or ot 
case is with reference to the wassilat of | rebutting the evidence adduced by the deer c- 
talook No. 4, which is anid to be an integral | holders, which evidence was not hearsay 
portion of the parent estate consisting of eight | evidence, but was given by the witnes-c. 
talooks. The first Court held that the from their personal knowledge of what hal 
decree-holders were entitled to wassilat of! been actually paid by the parties in possc_- 
talook No. 4, assuming 2 annas 13 gundahs | sion and enjoyment of the julkurs. 
to be the share of that talook to which the| With reference to the grounds taken in 
decree-holders were entitled. The Judge: Special Appeal No. 213, we think that the 
has held that the decree-holders are only | Judge was wrong in amending the decree if 
entitled to 1 anna 10 gundabs instead of | the Moonsiff with reference to the shares in 
2 annas 13 gunduhs. He also rejects the | talook No. 4, to which the decree-holders 3° 
objection raised by the decree-holders under | are entitled, as that objection was not taker 
Section 348, and the decree-holders now come | in the Court of first instance, and was tuhin 
up in special appeal in No. 213 on the | for the first time in the Appellate Court. 
following grounds:—lst, That the Lower Then with reference to the objection taken 
-Appellate Court was wrong in rejecting the | by the decree-holder under Section 348, thut 
_cross-appenl filed by the decree-holder against ' was an objectida on the ground that certain 
the two judgment-debtors who had appealed, | mouzahs which were included in the deere, 
on the alleged ground that the decision | and for which wassilat was due, had not 
thereon might affect other parties who had ; been included in the calculation of wassilxt, 
not appealed. The second ground is that the : and there is also au objection as to intere-t 
judgment-debtors never having raised any | not having been allowed. The Judge says 
objection in the first Court in regard to the | that because the other judgment-debtors ara 
extent of the decree-holder’s share, either | not before the Court, therefore he cannot allow 
in their written statement or in their petition į that objection under the aforesaid Secti-n 
of objections to the Ameen’s report, or even | to be raised. Now, itis very clear that thero 
in their petition of appeal, the Court below | were fifty judgment-debtors, and so many of 
‘wos wrong in entertaining it for the first | them as forty-eight did not appeal agu'nat 
time. the decision of the first Court which found 
The question raised in the judgment- | wassilat to be due in proportion of 2 annas 
debtar’s appeal (Special Appenl No. 239) is | 18gundahs 1 cowree 1 krant; they apparently 
‘this: —There were certain julkurs upon which | were satisfied with the decision of the 
wassilat had to be assessed, and the first | Moonsiff. The decree-holder’s objection was 
Court held on the evidence of twelve witnesses | under Section 848. The judgment-debtois 
that the wassilat of these julkura amounted | who did appeal with reference to the finding 
to Rs. 3,080, and that the mesne profits of | of the Moonsiff on an objection taken for the 
the 2-anna 13-gundah 1-cowree 1-krant share | first time in appeal were present before tho 
of the talook covered by the decree, namely, | Judge, and therefore if there was any 
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‘talook No. 4, would amount to Rs. 505, and | difficulty in hearing the objections of tho 
‘that if that sum was divided into sixteen | decree-holder under Section 348 in tho 
parte, the decree-holder would be entitled to i absence of the other judgment-debtors, ths 
‘a proportionate share of that money as set; Judge ought to have directed that thy 
forth'in the decree of the Moonsiff. The | should be made respondents. We, therefore, 
Judge confirmed the decision of the Moonaiff | think that the Judge was bound to disposo 
„with reference to the wassilat of the julkar, | of the objections under Section 348, and thy 
and held that the evidence of the witmesses| case must therefore go back for that purpose. 
examined by the decree-holder was credible | The decision of the Judge with reference to 
and trustworthy, and that no cause had been | the extent of the share in talook No. 4 on 
shown to the contrary. He also observed | which the decree-holders are entitled tə 
that if the jidgment-debtors had desired to | wassilat is reversed, and the case will go 
‘rebut that evidence, they could have produced | back for the Judge to hear the objections of 
the julkur leases, or the counterparts of | the decree-holdere under Section 348, making 
those leles, the kubooleuts, or called upon | the other judgment-debtors respondents if 
‘the parties who held thdse leases to produce | necessary. 

‘them ; that the decree-holder’s witnesses With reference to the appeal of the judg- 
had been examined long ago, so far back &s | ment-debtors, we t@ink there are no ground, 
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whatever for it. The grounds of special 
appeal filed by them are very indistinct and 
indefinite. Twelve witnesses were examined 
by the decree-holders to prove the amount of 
wassilat claimed ; they gave evidence from 
their own personal knowledge, and that 
evidence was considered by the Judge to be 
credible and-trastworthy. The judgment- 
debtors took no steps either to rebut that 
evidence or to examine witnesses on their 
own behalf, and in special appeal they came 
up on a vague ground that several of the 
julkurs were not mentioned by the witnesses, 
"į without specifying what julkurs were not 
so mentioned, and without giving any clue 
which would evable the special respondents 
to meet the ground taken in special appeal. 
Their appeal is, therefore, dismissed with 
costs ; pleader’s fees 2 gold mohurs. 





The 6th March 1874. 


Present: 


‘The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Certificate under Act XXVII of 1860—Debts 
of an Endowment. 


Case No, 234 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Chittagong, dated the 
9th May 1873. 


Bbyrub Bharuttee Mohunt (Petitioner) 
Appellant. 


Baboo Okhil Chunder Sen for Appellant, 


“A District Judge was held to have rightly refused a 
certificate under Act XXVII of 1860 for the collection 
of the debts of an endowment. 


Kemp, J— Tue petitioner applies as the 
successor of Mohunt Juwala Bharuttee, of 
Asihan Baroolea Koond, for a certificate 
under the provisions of Act XX VII of 1860. 

In the petition applying for a certificate a 
schedule of property is given, and it is said 
that there is a decree outstanding valued 
Rs. 300, and mnhajunee debts outstanding 
amounting to Rs. 700. The application 
does not appear to have been opposed by any 
party. The Judge is of opinion that he 
cannot grant a certificate to the petitioner 
inasmuch as the certificate applied for is not 
for the property of the deceased mobunt, but 
for the property of the endowment itself ; and 
that if the petitioner has been duly appointed 
mohunt, he is entitled in virtue of that 
Appointment, and not by ight of succession 


to the deceased mohunt, to collect the debts 
due to the endowment. Therefore, holding 
that Act X XVII of 1860 has no application 
to a case of this description, he dismissed 
the application. 

On appeal, the ground taken is that the 
Judge has taken a wrong view of 
Act XXVII. 

We think that the Judge’s view of Act 
XXVII of 1860 is a correct one. That Act 
was passed for the greater security of 
persous paying to the representatives of 
deceased Hindoos, Mahomedang, and others, 
not usually designated as British subjects, 
debts which are payable in respect of the 
estates of such deceased persons. Then 
agnin, in Section 4 of the same Act it is 
enacted that the certificate of the District 
Court shall be conclasive of the represent- 
ative’s title against all debtors of the deceased, 
and shall afford full indemnity to all debtors 
paying their debts to the person in whose 
favor the certificate bas been granted. 
Now it is not for a moment contended that 
these debts were due to the mohunt 
personally : they are due to the endowment, 
and are not debts of a deceased person at 
all; and the petitioner as directed by the 
Judge is entitled to collect these debts, 
provided he has been duly appointed mohunt 
of the endowment, but he is not entitled to 
a certificate under the provisions of Act 
XXVI of 1860. * 

The appeal is therefore dismissed, but 
without costs, as no one appears on the other 
side. 


The 6th March 1874. 
Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Confirmation of Possession—Declaratory Decree 
— Fraudulent Sale— Evidence of Bona fides— 
Onus Probandi. 


On Appeal from the High Court of Judica- 
* tire at Fort William in Bengal. * 


Tacoordeen Tewarry 
versus 
Nawab Syed Ali Hossein Khan and others, 


In a snit for confirmation of their possession of 
certain mouzahs, plaintiffs as heirs of a déceased lady 








* From Ane Ne of Seton-Karr and Mitter, JJ, 
in Regular Appeal No. = o 1866, decided on the “18th 
Affgust 1867,—8 W. R. 
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also prayed that it might be done after reversal of a 
summary proceeding and after setting aside a fraudulent 
and fabricated deed of sale alleged to have been made 
by her in favor of defendant (her occasional man of 
business) while living alone and apart from her natural 
advisers. The first Court decreed the suit, confirming 

laintiffs’ possession and setting aside the deed. The 
figh Court, holding that plaintıffs had no possession, 
1eversed so much of the decree as confirmed plaintiffs in 
possession, and gave a declaratory demeo concluding 
that they could not give substantive relief: 

Hep that the High Court erred in that conclusion, 
for the prayer of the plaint that the deeds might be set 
aside was a prayer for substantive relief. 

In a suit for setting aside deeds, some evidence ought 
to be given by the plamtiff in order to impeach the 
deeds he seeks to set aside. Butin the case of sales or 
gifts made by a lady in such a position as that of the 

dy from whom defendant claims, the strongest and 
Janost satisfactory proof ought to be given by the person 
who clama that the transaction was a real and bond 
Jide one, and fully understood by the lady. 


THs was a suit brought by the respondents 
against the present appellant, Tacoordeen 
Tewarry, for a confirmation of their posses- 
sion of certain mouzahs; and their plaint, 
which declared that their suit was for that 
confirmation, also prayed that it might be 
done after a reversal of a summary proceed- 
ing, and, which is the most important part of 
their prayer, after setting aside a fraudulent 

` and fabricated deed of sale set up by the 
appellant. The deed which is sought to be 
impeached is of the date of the 23rd of July 
1861. The respondents are the heirs of 
Mussamut Koodrutonissa, a purdanusheen 
lady, who some time before her death seems 
to have had some dispute with her relatives, 
and went to reside in the town of Patna. 
The appellant, Tacoordeen Tewarry, was 
living in Patna; and ia the course of the 
evidence given in this suit it was stated by 
the witnesses on the part of the plaintiffs 
that Mussamut Koodrutonissa went to live 
in his house; that she died there; and that 
he had acted on several occasions as her 
mooktear. The deeds which are impeached 
nre a deed of sale of the mouzahs from the 
lady to Tacoordeen Tewarry, professing to 
be made in consideration of a sum of Rs. 
39,501 (a large part of which, namely, Rs. 
17,960, is stated to have been paid to a 
creditor of the lady), and a mooktearnamah 
for the execution of that deed. 

When the case came before the Principal 
Sudder Ameen, evidence was gone into on 
both sides ; on the part of the plaintiffs to 
show that they were in possession of the 
property, and also to impench the validity of 
the deeds, on the ground that they were 
forged and fabricated gnd that there had 
been no real sale from the lady to the 
appellant. ‘The appellant went into eviden 
to show that he had been in Peesi 


the property subsequently to the date of the 
alleged deed during the lifetime of the lay, 
and had continued in possession up to tho 
time of the suit, and also to show that the 
deeds were really executed and that the 
consideration-money had passed. Upon a 
review of the evidence on bath sides, tha 
Principal Sudder Ameen came to the conel 1- 
sion that the plaintiffs were in possessiou of 
the property and that tle deeds were 
fabricated ; and he made a decree contitin- 
ing the plaintiffs in the possession, anl 
directing that the deeds should be set aside. 
The appellant appealed to the High C wt, 
and that Court disagreed with the Prin ipal 
Sadder Ameen as to his finding upon the 
possession of the property. They thoughs 
that upon the whole of the ev.dence tho 
respondents had not proved their posses-ion, 
aad, in fact, that the possession was with t^e 
appellant. Being of that opinion, thoy 
reversed so much of the Principal Sudder 
Ameen’s decree as confirmed the plaintiff. 1u 
their possession, holding that they had no pos- 
session which could be the subject of coufitiu- 
ation. The High Court then went into th: 
consideration of the substance of the dis- 
pute,—namely, whether the deeds were gens- 
ine deeds or not. In approaching that 
question they seem to have assumed thas 
they could oaly deal with it by way or 
declaration, and they came to the conclusion 
that they had power to declare the titl> to 
the estate, bat could not give any substautive 
relief. Their Lordships think that ther 
erred in coming to that conclusion; the 
plaint prayed that the deeds might be ect 
aside, which is a prayer for substuntive relier, 
and the Principal Sudder Ameen was quu 
right when he came to the conclusion ou the 
facts that the deeds ought to be set aside tp 
making a decree to that effect. Howeve:. 
‘the form in which the High Court consido »t 
the question does not really alter the subst: uce 
of their decision. They, after a full ant 
careful review of the evidence, camo to tic 
sume conclusion as the Principal Sueder 
Ameen,—namely, that these deeds had nut 
been executed by the lady. 

It was contended by Mr. Bell that tha 
High Court ought not tq have thrown the 
onus of supporting the deeds upon th- 
appellant; and perhaps the mode in whew 
the High Court trent this question mny no, 
be striesly correct. In a suit for se:ting a-at: 
deeds, some evidence ought to be given In 
the plaintiff in order to impeach the decd 
he seeks to set asidg ; but the Court seem 1 


- 


| have regarded. this suit as if it were u.’ 
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action of ejectment brought by the appellants 
as the heirs of the deceased lady, in which, 
having proved that they were her heirs, the 
barden was thrown upon the appellant to 
show a better title. But although the 
Judges do not quite correctly state the 
principle of fixing the onus, their judgment 
is substantially right, because the plaintiffs 
did not put their case before the Principal 
Sudder Ameen simply upon their title as 
heirs, and throw it upon the appellant to 
prove a better title, but they did, by evi- 
dence, challenge the validity of the deeds. 
They called witnesses to show the circum- 
stances under which this lady lived, and to 
challenge proof of the consideration having 
passed which the deed alleges to have been 
given. It may be that the evidence is weak, 
but the appellant accepted the onus which 
that evidence prima facie cast upon him ; 
and he went into his whole case, and gave 
the evidence that he thought would best sup- 
port it. Upon a review of that evidence, 
the High Court came to the conclusion that 
it was utterly insufficient to establish the 
validity of the deeds under the circumstances 
of the case. 

Now the circumstances of the case ars 
that this lady was a purdanusheen living 
apart from her relations ; whether in the 
house of the appellant or not, may not be 
distinctly proved, but certainly ina place 
where she was without those natural advisers 
which a lady, when she was going to part 
with apparently the whole of her property, 
ought to have around her. She, whilst thus 
alone and unprotected, is supposed to have 
made a deed in favor of a person who, on 
some occasions, acted as her man of business. 
According to the principles which have 
always guided the Oourts in dealing with 
sales or' gifts made by ladies in such a 
position, the strongest and most satisfactory 
proof ought to be given by the person who 
claims under a sale or gift from them that 
the transaction was a real and bond fide one, 
and fully understood by the lady whose 
property is dealt with. So far from giving 
satisfactory evidence on these points, the 
appellant hns failed to produce that which 
clearly was within his power, and which 
ought to have been given even in an 
ordinary case of a sale that is at all 
impeached. It is alleged that the deed of 
sala was executed by the Indy herself, and 
also by a mooktear called Mookondee Lall, 
who had 9 mooktearnamah from her for that 
purpose. The mooktearnamah is filed, and 





Lall, the mooktear who is supposed to have ` 


executed this deed, is not produced as a 
witness. Again, the execution of the mook- 
tearnamah is supposed to have been verified 
by the Nazir and three witnesses, the Nazir 
having afterwards reported to the Principal 
Sadder Ameen who registered the document. 
The Nazir and those three witnesses have 
not been called. And further, the writer 
of the deed of sale himself, who was pre- 
sent according to the evidence at the time 
when the deed was executed, is also kept 
out of the witness-box. The deficiency of 
this important evidence is attempted to be 
supplied by the testimony of witnesses who 
say they were present at the execution, but 
who, as compared with those who would have 
been the authentic witnesses of the transac- 
tion, are not at all fit to be relied upon. 
Their Lordships also agree with the High 
Court that there is no trustworthy evidence 
of the payment of the purchase-money, 
either by satisfying the alleged claim of a 
creditor of the lady, or otherwise. 

The case on the part of the appellant was 
attempted to be supported by the evidence of 
proceedings which had taken place in the 
lifetime of the lady in rent-suits, and in a 
suit in which there was a contest between 
the lady and her relatives. Documents in 
those suits referred to the sale; and authen- 
ticity is endeavoured to be given to the 
transaction in consequence of the ludy herself 
having recognized it. But there is an entire 
absence of satisfactory proof that those 
documents, which are said to contain con- 
firmatory evidence of the transaction, were 
executed by the lady, or that, if she did 
execute them; their contents were known to 
her. E 

On the whole, tberefore, their Lordships 
entirely agree with the substance of both'the 
decisions below that these deeds are not 
genuine and ought to be set aside. 

Their Lordships think that the decree of 
the Principal Sudder Ameen was correct in 
form as well as in substance. The High 
Court, acting on their opinion that they could 
only make a declaration of title, whilst 
professing to confirm (except as to the 
possession) the Principal Sudder Ameen’s 
decree, really vary its terms by inserting a 
general declaration that the plaintiffs are the 
rightful owners of the property, instead of 
the specific order that the deeds should be 
set aside. They reversed the decision of 
the Principal Sudder Ameen with regard to 
the possession,—a reversal iu which their 


è appears upon this record; but Mookondee *Lordships concur,—and added what follows 
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in their formal decree, “ and that so much of 
“the decree of the said Court as declares 
“that the said plaintiffs are the rightful 
“ owners of the said property be confirmed.” 
Their Lordships think that as the plaint had 
prayed for substantive relief, namely, that 
the deeds shotld be set aside, the more 
correct form. of decree is in the terms of that 
prayer, 

Their Lordships will, therefore, ‘humbly 
advise Her Majesty to vary the decree of the 
High Court by striking out so much thereof 
as purports to confirm the decree of the 
Principal Sudder Ameen, and to order that 
in lieu thereof so much of the last-named 
decree as ordered the deed of sale and the 
mookteatnamah to be cancelled and set aside 
be affirmed. 


The 9th March 1874. 





Present: 


.The Hon’bie ©. Pontifex’ and E. G. Birch, 
‘Judges. 


Joint Family Property—Presumption of Hindoo 
Law—Separate Acquisition—Adverse Posses- 


sion. . 
Case No. 612 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 22nd February 1873, reversing 


a decision of the Subordinate Judge of 


that district, dated the 17th July 1872. 


Heera Lall Roy and another (two of the 
Defendants) Appellants, 


versus 


Bidyadhur Roy (Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose and 
Rajender Misser for Appellants. 


Baboo Hem Chunder Banerjee for 
=e Respondent. 


-~ 


Mitekshara law, where a part of the property sue l fu 
was admitted to be joint, HELD that the presumption «' 
Hindoo law was that the residue of the propeity wus 
also joint, and that the onus lay with the defendants to 
prove separate acquisition without the aid of joint fund~ 

Where the members of a Hindoo family are living in 
a joint family-house enjoying m common the produce ci 
part of the joint property, the separate possession by 
any member of a specific portion of the jomt property 
ought not to be treated as an exclusive or adverse “p os- 
session against the other members, 


Pontifex, J.—Tux plaintiff in this case is < 


a descendant in the third degree from one 
Huree Singh Roy. The defendant Hecra 
Lall Roy is a descendant in the fourth degiee 
from the same ancestor, and the other princi- 
pal defendant Sukha Moyee is the widow of 
an adopted grandson of the same common 
ancestor. 


The plaintiff sued to establish his right to 
a share in several properties, claiming thas 
such properties were joint family pi operties, 
and that the family was subject to the 
Mitakshara law. The Subordinate Judge in 
effect disallowed the plaintiff's claim, but bis 
decision was reversed by the Judge. 


From the latter judgment the defendants 
now appeal. 


The Subordinate Judge does, however, find 
that part of the property sued for was the 
property of the common ancestor and con- 
tinues undivided, and with respect to that 
property he made his decree in the plaintiff’ 
favor. 


The property so held to be joint, and 
which the defendants themselves admit to 
have that character, consists of a dwelling- 
house in which all the descendants of the 
common ancestor live, about 105 beegahs of 
land, and a granary in which the produce of 
the 105 beegahs is stored, from which 
produce all the members of the family are 
supported. 


The members of the family live, as has 
ebeen said, in the joint family dwelling-house 
in separate apartments, and though resorting 
toa common store of grain for their food 
mess separately in their own apartments. 


Under these circumstances, the Subordi- 
nate Judge placed the onus upon the plaint- 
iff of proving that the residue of the pro- 
perty gued for was joint. The Judge on 
appeal held, and we think very properly 


Ina suit to establish plaintiff's right to a share in | held, that under the cirenmstances of the 
joint properties belonging to a family subject to thé’| case the Subordinate Judge had thiown the 


å . 
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onus of proof on the wrong party, and that 
on failure of the defendants to prove that the 
residue of the property sued for had been 
separately acquired without the aid of joint 
funds, it must be considered, according to the 
presumption of Hiudoo law, to be joint 
family property. 

The allegation of separation was not only 
unsupported by evidence, but in a previous 
suit the family had been admitted by the 
defendant to be joint. 


The purchase of the property claimed as 
separate out of separate funds was found by 
the Judge not proved, and the admittedly 
joint property is not so small in value as to 
make it unreasonable to suppose that the 
other acquisitions might have been purchased 
out of its profits. 


We are bound in special appeal to accept 
the Judge’s findings on the evidence. So 
far, therefore, we are clearly of opinion that 
the judgment appealed from was correct. 

But the appellauts raise a further issue of 
limitation, which they say has not been tried 
in the Courts below though raised in their 
original defence. An issue of limitation was 
‘in fact raised in the first Court, but in the 
view taken by the Subordinate Judge it did 
not become necessary for him to try the 
question of limitation. 

The Lower Appellate Court does not in 
terms try the question of limitation, and 
we should send the case back for that issue 
to be tried if we considered that under the 
circumstances it could be raised with success. 
But for the trial of, such issue it must be 
assumed that the property was originally 
joint ; and although the separate enjoyment 
of originally joint property by one member 
of the family to the absolute exclusion of 
the other members may under particular 
circumstances be such an adverse enjoyment 
as against the rest of the family as to briug 
into operation the law of limitation, we do 
not think thut under the circumstances of 
the present case, when the members of the 
family were living in a joint family-house 
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The 9th March 1874. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


“ Peshcusht Sunnud”—Lessee’s Rights. 
Case No. 1005 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 17th 
December 1872, reversing a decision of 
the Additional Sudder Moonsiff of that 
district, dated the 30th November 1871. 


Goluck Rana and others (some of the 
Defendants) Appellants, 


versus 


Nubo Soonduree Dossee (Plaintiff) 
Respondent. 


Baboo Bhowanee Churn Dutt for 
Appellants. 


Baboo Kashee Kani Sen for Respondent. 


A peshoushi {sunnud, or" grant’at a quit-rent, of 
homestead and wasteland, being construed to assign a 
heritable right in a tract of land capable of yielding 
fruits, by vntue of which the holder during the con- 
tinuance of his right possessed absolutely the entire use 
and fruits thereof : 

Hexp that the lessor (or grantor) had no moie right 
to the trees planted by the lessee than he had to the crops 
sown by him. 


Birch, J—Tuis suit has been treated by 
both the Lower Courts asa suit brought to . 
establish the plaintiff’s right to certain treos 
standing on the tenure of defendant, and cut 
and appropriated by defendant, and to recover 
the value thereof. 

The Moonsiff found that the defendant 
and his ancestors had held the tenure since 
1189 B.E. under a pesheush sunnud granted 
by the proprietor of the village. He came 
to the conclusion that no trees had been cut 
down by the defendants. He discussed at 
length the evidence adduced by the plaintiff, 
and held that he had fniled to prove that he 
had by custom a right in tho trees growing 


enjoying in common the produce of part of*}on lands covered by a peshcush sunnud ; 


the joint property, that the separate posses- 
sion of any member of such family of any 
specific portion of joint property ought to 
be treated as an exclusive and adverse pos- 
session against the other members of the 
joint fumily so as to bar them of their other- 
wise admitted rights. 

Upon the whole, therefore, we find our- 
selves obliged to rejeqt the special appeal 
with costs. . 


that consequently his prayer for declaration 
of right could not be granted. The suit was 
accordingly dismissed. 

On appeal, the Judge came to a different 
conclusion. Upon the evidence he held that 
the plaintiff had proved tbat the trees had 
been cut down and appropriated by the 
defendants, and he further held that the 
laintiff had proved that the trees on the 
estate belonged to him as talookdar and not 


t 
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to the tenants; that the onus was on the 
defendants to prove their special title to the 
timber on their lands ; and that their sunnud, 
if admitted to be genuine, conferred on them 
no title to cut down trees. He declared the 
plaintiff's title to the trees established, and 
awarded Res. 40 as the value of the trees cut 
and appropriated. 

In special appeal it is contended that the 
Judge has not rightly understood the terms 
of the defendant's sunnud, and that the 
evidence does not establish the usage the 
plaintiff talookdar sets up. 

It seems to me that the Moonsiff’s finding 
that the sunnud was the basis of a posses- 
sion extending over 90 years on the part of 
the defendants is well supported. The 
Judge says that even if admitted to be 
genuine, the sunnud confers on the defend- 
ants no right to cut down trees. It thus 
becomes necessary to consider what this 
document is, and what rights it confers on 
the grantees, It is a pesheushi sunnud, 
or grant at a quit-rent, of one and a half 
beegahs of “kuna bastu ” and waste jungle 
land; and after specification of boundaries 
the deed goes on to recite :—~‘ Within these 
“ limits I have given to you to cultivate as a 
“Jote this lund ; having brought it into cul- 
“ tivation at your own cost, you shall yearly 
“ pay me the fixed annual peshcushi jumma 
“of Rs. 2-8. Having paid rent into my 
“vemindaree cutcherry, you, your sons, and 
“ your son’s sons and descendants in succession 
“shall continue to hold the land defined 
“above. The peshcushi jumma shall never 
“be changed. Therefore I give you this 
“ pesheushi sunnud.” 

` There is nothing peculiar to this country 
about the form of this lease. It corresponds 
‘to the “emphytensis” of the Civil law, 
which was an assignable inheritable right in 
a certain tract of land capable of yielding 
fruits by virtue of which, and in return for, 
the payment of a 
yearly quit-rent the 
holder during the con- 
tinnance of his right possessed absolutely 
the entire use and also the fruits thereof.” 
The reason for granting these perpetual 
leases are thus assigned by Domat, aud I have 
no doubt that the same reasons actuated 
proprietors in this country who had tracts of 
waste land to dispose of and led them to 
confer grants of a corresponding nature at a 
low rent. ° X 

Section 544.—“ For since the owners of 
“barren lands could not easily find tenants for 
“them, a way was invented to give in por- 


Tomkms and Jenkins 
on Modern Roman Law. 


“ petuity such kind of lands on condition that 
“ the grantee should cultivate, plant, and other- 
“ wise improve them as the word ‘ emphyten- 
“'gig’ signifies. By this agreement the pio- 
 prietor finds on his part his account ly 
“ assuring to himself a certain and perpetual 
“rent, and the perpetual tenant finds like- 
« wise his advantage in laying out his labo 
“and industry to change the face of the 
“ ground and to make it fruitful.” He goes 
on to say (Section 549) “that by giving the 
“land and reserving the rent, there is as it 
“were a partition of the rights of propeity 
“ between the owner of the land and the per- ° 
“ petual tenant. For the owner who giants 
“ the perpetual lease remains master in so far ns 
“to enjoy the rent which he has reserved as 
“ the fruit of bis own proper lands by which 
“he retains the chief right of property, 
“ which is that of enjoying the thing as 
“ owner of it together with the other rights 
“ which he has reserved to himself. And 
“the perpetual tenant on his part acquires 
“ the right of transmitting the estate to his 
“ successors for ever, of selling it, giving it 
“ away, alienating it with the burdens of the 
“rights which the leasor of the rights has 
“ reserved to himself, as also a right to plani, 
“to build, and to make what other changes 
“he shall think proper for improving the 
“estate, which are so many rights of pro- 
“ perty.” 

The relations existing between the plaintifl 
and defendant in the case before us appear 
to me accurately defined in the last Section 
quoted. 

At the time the grant under consideration 
was made the land was wasie and jungle. 
No rights were reserved. To enable the 
grantee to cultivate he first had to cut down 
and root out the original jungle, and he was 
free to plant trees or sow crops as he thought 
fit. So long as be obtained his rent the 
grantor could not interfere with him. There 
being an express grant the question of 
custom need not be considered. 

I can find only one case in which the 
point before us has been raised ; the report 
of that case, Weekly Reporter, 1864, 
page 867, is so meagre that it is of no 
assistance tous; what the nature of ihe 
ryot’s lease was in that case is not stated, 
and it has not been cited as an authority. 

It may be the custom in some parts of the 
country that as between the zemindar and 
ordinary ryots holding under terminable 
leases the right to growing trees is with the 
zemindar ; with that question we bavi 
nothing to da. We have simply to decile 
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whether the plaintiff talookdar is the owner 
of the trees, the subject of this suit. In my 
opinion such q claim is untenable. The zemin- 
dar has, under such circumstances as are 
disclosed in this case, no more right to the 
trees planted by the defendants than he has 
to the crops sown by him. 

The decision of the District Jadge must 
be set aside, and the order of the Moonsiff 
dismissing the suit be restored. The plaintiff 
must pay the defendant's costs in all the 
Courts. 

Markby, J—I concur. 


—_— 


The 9th March 1874, 


Present : 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 





Decree—Execution—Remedies—Right of Suit. 
Case No. 480 of 1873. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
18th November 1872, affirming a decision 
of the Moonstff of Sonamookhee, dated 
the 81st January 1872. 


` Shero Coomaree Dabee (Defendant) 
` Appellant, 


2 


versus 


' Shitaram Hazra and others (Plaintiffs) 
Respondents. 


Baboo Rash Beharee Ghose for Appellant. 
Baboo Sreenath Doss for Respondents. 


Money realized in execution of a decree may be 
recovered by suit, if the decree is set aside as regards 
the seeking to recover. 

If such party was not a party to the original decree 
and his name ap there owing only to misrepresent- 
ation, he is not restricted to the Court executing the 
decree, but is at Hberty to seek his remedy in a separate 
suit, ‘ 


Markby, J—I THINK thatthe decree in 
this case is right, and that the special appeal 
ought to be dismissed. The facts stated are 
that one Shero Coomaree sued one Shaikh 
Khaja Mullick to recover possession of 
certain land. Hazra and others, claiming 
to be the owners of the property, asked leave 
to come in and to defend the suit, which 
leave was refused. Nevertheless, when the 
suit was dismissed, Shero Cgomaree in her 
appeal named Shitaram Hazra and hie 


co-claimants as respondents, and a notice 
was consequently served upon them in the 
usual form. 

Shitaram and his co-sharers did not 
appear, and the judgment of the first Court 
being reversed, a decree for recovery of 
possession was given in which they were 
included. That decree is dated 2nd Novem- 
ber 1868. 

Subsequently, Shitaram and his co-sharers 
brought a suit to have their title to this 
very property declared, one of the defendants 
being Shero Coomaree who had been success- 
ful in obtaining the decree of November 
1868. Shitaram and his co-sharers obtained 
a final decree declaring their title on the 81st 
December 1870. 

Whilst this second suit was pending, 
Shero Coomaree took proceedings in execu- 
tion of her former decree against Shitaram 
and his co-sharers to récover a sum of money 
awarded her by that decree either for costs 
or mesne profits (it is not quite clear which); 
whereupon Shitaram and his oo-sharers, in 
order to prevent a sale of their property, 
deposited in Court the amount claimed 
under protest, and Shero Coomaree received 
that amount on account of her decree. 

Shitaram and his co-sharers have brought 
the present suit against Shero Coomaree 
to recover the money so paid by them; the 
amount which they seek to recover is 
Rs. 876, 

The Court of first instance gave the 
plaintiffs a decree, and that decree has been 
affirmed by the Court of appeal. 

In special appeal it is conténded that the 
money now sued for was recovered in execu- 
tion of the process of the Court, and cannot 
be recovered back. 

As a general rule no doubt this is so ; and 
had the decree in execution of which this 
money was recovered remained in force, the 
plaintiffs might not have been able to 
recover in this suit. 

But in this case both Courts appear to us 
to have found that the judgment in the first 
suit has been set aside, so far as the present 
‘plaintiffs are concerned, by the proceedings 
in the second suit. It seems to us, therefore, 
that there is no impediment to this suit. 

It is also said that the question being one 
relating to the execution of the decree in 
the first suit arising between the parties to 
that suit, it is to be determined by the Court 
executing the decreg in that suit, and not by 
a separate suit ; and that this present suit ia, 
therefore, improper. But I think the present 
Plaintiffs have been shown not to have been 
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parties to the first decree. Their names, it 
is true, appeared on the decree, but that was 
owing to the misrepresentation of Shero 
Coomaree that they were defendants in the 
Court below. ‘The record has been searched 
and it appears that Shitaram and his 
co-sharera were never made defendants in 
the first suit. On the contrary, the only 
order was a refusal of their own application 
that they might become so, The erroneous 
insertion of their names in the proceedings 
of the Appellate Court was due to the 
misrepresentation of Shero Coomaree, and 
that error has been rectified by the subse- 
quent suit. - 

The other objection that this is a suit in 
which no appeal lies to this Court, need not 
be considered inasmuch as having heard the 
argument we are satisfied that the judgment 
of the Court below was right. 

The appeal is dismissed with costs. 


The 11th March 1874. 


Present : 


The Hon'ble W. Markby and E. G. Birch, 
Judges. 


Payment by Surety—Subrogation—Surely’s 
* Rights and Remedies. 


Case No. 1460 of 1878. 


` Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 22nd April 1878, affirming a 
decision of the Subordinate Judge of 
that district, dated the 28th December 
1872. 


Heera Lall Samunt (Plaintiff) Appellant, 
versus `. 


Syud Oozeer Ali and others (some of the 
Defendants) Respondents. 


Baboos Romesh Chunder Mitter, Chunder 
Madhub Ghose, and Rajender Misser for 
Appellant. i 

Baboo Mohesh Chunder Chowdhry and 
Moulvie Murhumut Hossein for 
Respondents. 


Applying the law of England and Scotland and the 
general law of Europe to this country, it was beld that 
when a surety has paid off the debt of his principal, not 
only are all the collateral securities transferred to the 
surety, but, by what is callef subrogation, the right is 
also transferred to him to stand in the place of the 
original creditor, and to use against the principal debtor 
every romedy which the principal creditor himself codd 
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have used. Accordingly the surety is not debarred 
from proceeding against the original debtor upon the 
instrument itself which created the debt, by reasco 
of the debt having been paid by himself. 


Markby, J—In special appeal No. 1450 
which was argued yesterday, the short facts 
are these, that one Mazedoollah, on the 18th 
Assin 1278, executed,a deed of conditional 
sale in fuvor of the phintiff. Subsequently 
a notice of foreclosure was served, and after 
expiry of the yenr of grace the present suit 
for recovery of possession was brought 
against Mazedoollah. Upon this several 
other persons came forward and made claims 
to the property, and were made defendants 
in the suit. It is now only necessary for us 
to notice the case of the defendant Woozeer 


| Ali and that of the defendant Zohoor Ahmed. 


The case of Woozeer Ali’ was that on the 
14th Jyet 1278, Mazedoollah borrowed a 
sum of money fiom one Gobind Chunder ; 
that he, Woozeer Ali, was surety on that 
occasion, and the money was secured by a 
mortgage bond; that Woozeer Ali having 
himself paid the balance which was due to 
Gobind Chunder under the bond, Gobind 
Chunder had at his instance institated a suit 
against Mazedoollah upon the mortgnge bond 
and obtained a decree under which the 
property comprised in the mortgage bond 
was sold ; and that he (Woozeer Ali) pur- 
chased it. The answer to that made by the 
plaintiff in this suit was that all those 
proceedings were merely colorable and 
intended to defeat his claim upon his condi- 
tional sale. That question of fact was 
investigated in the Courts below, and it has 
been found that that is not so; that there 
was a real mortgage to Gobind Chunder, and 
that the proceedings were bond fide and 
honestly conducted; and that they were 
good and valid as against the present 
plaintiff. 

Now the first question which hos been 
raised in this Court in special appeal is ibat 
under the law of thie country when a mort- 
gage bond is paid off by the surety, it is 


.|absolutely put an end to and extinguished, 


and no farther proceedings can be taken 
upon it. But no authority bearing upon 
the subject has been quoted, the decision in 
the 9th Weekly Reporter, page 230, having 
really nothing whatever to do with this 
matter. Therefore we must decide the 
question ky analogy of the law of other 
countries ; and it appears to us clear that 
by the law of Eugland and the law of 
Scotland, and, as far as we are aware, by the 
general law of Europe, when a surety has 
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paid off the debt of his principal, not only 
all the collateral securities are transferred 
to the surety, but, by what is called subroga- 
tion, the right is also transferred to him to 
stand in the plnce of the original creditor, 
and to use against the principal debtor every 
remedy which the principal creditor himself 
could have used, The only doubt that was 
ever thrown upon that in England appears 
to have arisen out of the decision of Lord 
Eldon in the case of Copis v. Middleton, 
decided nbout the year 1824. That decision 
appears, however, to have been considered 
somewhat too narrow, and the law of Eng- 
land is now contained in the Mercantile Law 
Amendment Act 1856 (19 & 20 Vict, 
c. 97), which enacts that “every person 
“who being surety for the debt or daty of 
“ another, or being liable with another for 
“ any debt or duty, shall pay such debt or 
“perform such duty, shall be entitled to 
“have assigned to him, or toa trustee for 
‘Chim, every judgment, specialty, or other 
“ security which shall be held by the creditor 
“in respect of such debt or duty, whether 
“such judgment, specialty, or other security 
“shall or shall not be deemed at law to have 
“been satisfied by the payment of the debt 
“or performance of the duty; and such 
“person shall be entitled to stand in the 
“ place of the creditor, and to ure all the 
“remedies, and, if need be, and upon a 


. “ proper indemnity, to use the name of the 


“ creditor, in any action or other proceeding 
“at law or equity, in order to obtain from the 
“principal debtor, or any co-security, ¢o- 
“contractor, or co-debtor, as the case may 
“be, indemnification for the advances made 
‘and loss sustained by the person who shall 
‘have so paid such debt or performed such 
“duty ; and such payment or performance 
“ go made by such surety shall not be plead- 


“able in bar of any such action or other’ 


“ proceeding by him.” 

It seems to us, therefore, that the law 
of this country may be reasonably taken to 
be that which has been considered equit- 
able in’ other countries, namely, that the 
surety is not debarred from proceeding 
against the original debtor upon the instru- 
ment itself which created the debt, by 


. reason of the debt having been paid by 


himself. Therefore that disposes of the first 
point in favor of the defendant Woozeer 
Ali. Gi 

Then it is said that supposing that to 
be the case, still the surety can only proceed 
against the principal for ,the actual loss 
which be has incurred in consequence of his 


heving been called upon to pay the debt, 
Now, possibly, that might be the case, and 
possibly here if Mazedoollah had raised that 
question when the suit was brought against 
him, he could have succeeded then in esta- 
blishing that view of the law. But we 
must observe in the first place that that is 
not the state in which this case now is, The 
judgment was actually recovered against 
Mazedoollah, and by regular proceedings in 
Court ; the estate has been sold, and is now 
absolutely vested in Woozeer Ali; and more 
than that no sort of case of this kind was 
made in the Court below. Tbe plaintiff 
came into Court simply asking for possession 
of the property, entirely ignoring the rights 
of Woozeer Ali, and entirely denying, when 
they were asserted, that any sucli rights 
existed. It seems tous, therefore, that it 
would be now wholly improper to allow the 
plaintiff to shift completely the ground of 
his action so as to raise any question of this 
desciiption. It is, therefore, unnecessary 
for us to consider whether, if that view of 
the case had been put forwardiin the Coat 
below, it could have been maintained. It is 
sufficient, to dispose of this cnse, for us to 
say that that is not the question which has 
been raised in this guit im the Court below, 
and therefore it cannot now bé raised in 
special appeal. Upon this ground, therefore, 
we think that so far as that portion of the 
property which is in the hands of Woozeer 
Ali is concerned, the special appeal ought to 
be dismissed. 

Then as regards that portion of the 
property which is claimed by Zohoor Ahmed, 
it appears that he claimed under a purchase 
from “Mazedoollah prior in date to the condi-- 
tional sale to the plaintiff. He had not at 
first obtained possession under his deed of 
sale, but he subsequently did so in a suit in 
which he obtained a decree, and under that 
decree obtained possession. ‘The only objec- 
tion which is uow made to his title is that 
his bill of sale was not registered ; and the 
plaintiff relies upon Section 50 Act KX of 
1866, which provides that a sale or mortgage 
which is registered shall take effect as 
against avy prior sale or mortgage which is 
unregistered. Now this point also does not 
appear to have been raised below, and all 
that we know about it is that the Judge does 
certainly say in his judgment that the bill 
of sale was unregistered, merely 1eferring to 
that in dealing with the questibn of fact 
which was before him, namely, whether or 
no that was a genuine sale. But we cannot 
Spon that observation of the Judge hold 
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that a conditional sale which was subse- 
quently executed is to tuke precedence of the 
gale which had already taken place. A decree 
had been, obtained by the vendce ou his bill 
of sale (and we must assume that to be a 
valid decree), and under that decree he has 
obtained possession. It seems to us that the 
possession which he obtained is possession 
under the only title which he had, namely, 
the sale to him by Muzedoollah, and we 
cauvot, merely because the Judge remarks 
now that that bill of sale was unregistered, 
hold that that was an improper decree, and 
that. the possession which he held under that 
decree is to be postponed to the conditional 
sale under which the plamtiff claims, 

Upon these grounds, therefore, we think 
that the decision of the Court below is right, 
and the special appeal ought to be dismissed 
with costs. 


The 11th March 1874. 


Present.: 


The Hon’ble Sir Bichard Couch, Ké., Chief 
Justice, aud the Hon’ble F. A. Glover, 
Judge. 


Rent-suit— Mortgage Bond—Alienations Pen- 
dente Lite— Certificate of Sale —Regrstration. 


Case No. 1880 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 8rd July 1873, affirming a decision 
of the Officiating First Subordinate 
Judge of that district, dated the 19th 
March 1878. 


Raj Kishen Mookeijee (Defendant) 
Appellant, 


versus 


Raha Madhub Holdar (Plaintiff) 
Respondent. 


The Advocate-General for Appellant. 


Mr. C. Jackson and Baboo Bhyrub , 
Chunder Banerjee for Respondent. 


In a suit for rent by the auction-purchaser of pro- 
perty which had been sold in execution of a money 
‘decree, defendant admitted being in possession, but 
denied the alleged relationship ct landlord and tevant, 
contending that the property had been purchased by 
himself at a sale in execution of a decree which he had 
‘obtained apon a “ mo e bond,” ùe, a money bond 
with a Clause creating a gp upon the property. The 
suit on this mortgage bond, was commenced the 
attachment upon which the property was sold to the 
plaintiff, but was pending when plamtiff purchased: è , 


by a lis pendens 
action or suit could be brought to a successful termi- 


ceedings 
and defendant had a good title against plaintiff in the 
game manna: as against the mortgagors whose inte c~t 
plaintiff purchased, even if the certificate of sale v4 
not registered. 





Hep that the fact of the suit being for rent wa» 19 
bar to the Courts gomg ito the real question betucer 
the parties,—whether defendant's tenancy had merged 11 
his higher right of propiietor. 

Herp that a purchaser under an execution is buan | 
; for ıt would be imposible that any 


uation if alenations pendente lite were permitted t. 


prevail. 


HeLD that the mortgagors were bound by the pro- 
in the suit including the attaghment and rale 


Couch, C.J.—In this case the suit was 
brought by the plaintiff for rent of certum , 


property which had been sold by, auction oe 
in „satisfaction of a money decree agaioct 


Matunginee Dabee and purchased by the 
plaintiff. The plaintiff alleged that the 
defendant was in possession of the property 
under a putnee in the name of his sou, aud 
sought to recover the rent with interest for 
a period commencing at the date of his 
purchase. 

The defendant admitted that he was ia 
possession of the property, but alleged that 
the relation of landlord and tenant did uot 
exist between him and the plaintiff; that the 
plaintiff had never taken possession of the 
property which he purchased ; that it was 


mortgaged to the defendant, and that the > 


defendant obtained a decree for the money 
due on the mortgage, and purchased the 
property himself at the sale in exccution of 
the decree ; and therefore the plaintiff was , 


not entitled to receive the rent which he 
claimed. 


~_— 


The Subordinate Judge who first tried 
the suit, after stating what the defendant 


urged by way of defence, did not enquire 


into it but determined that the defendant 
was responsible to the plaintiff for the reut 
until the question of the right set-up “by 


him was adjudicated upon in a regular suit. 


Upon the appeal, the Officiating Judge 
gaid :—“ The third pointis thatthe defendant 
“ having a mortgage on the property obtaincd 
“ decree, brought it to sale, and purchased 
«it himself, thus becoming malik as well 
“ag putneedar. The full consideration of this 
“would involve several somewhat intricate 
“questions of right aud law which cannot 
“be properly decided in a rent-suit, and into 
« whieh it is therefore unnecessary to enter.” 

Both Courts, therefore, avoided deciding 
what was the real question between the 
parties. Instead of finally determining the 
matter in dispute, they left it to be deter- 
mined in another suit, and they gave to tho 
plaintiff a decree for rent which it might 
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afterwards appear he was uot entitled to 
have. Its being a suit for rent did not 
prevent the Courts from going into the real 
question between the parties, and determining 
whether the defendant by reason of his 
purchase in the manner alleged had ceased 
to be liable as a tenant, and had become, 
in fact, the proprietor of the land so that 
the tenancy merged in his higher right. 
This is a mode of dealing with the case 
which cannot be defended. In fact, when 
the special appeal came ‘on before us, it was 
seen that it could not ; and we were asked, 
as there was no dispute about the facts of 
the cage, to decide whether the plaintiff was 
entitled to recover his rent or not. The 
decision of this depends upon the dates of 
the transactions which were stated to us by 
the learned Counsel who appeared for the 
respondent. v 

The attachment upon which the sale at 
which the plaintiff purchased took place was 
on the 7th of November 1871. In Decem- 
ber 1871, the defendant brought his suit 
upon his mortgage which was what is 
generally called a mortgage bond,—being 
a money bond with a Clause creating a charge 
upon the property, and not a mortgage by 
way of conditional sale, which would convey 
the property to the defendant. In February 
1872, there was a decree by consent in that 
suit, the decree being in the usual form and 
authorizing the realization of the money 
due upon the mortgage by a sale of the 
mortgaged property. On the 18th of April 
1872, the property was sold under the attach- 
ment of the 7th of November 1871, through 
which the plaintiff claimed, but a few days 
before that, the property had been attached 
by the defendant in execution of the decree 
which he had obtained. The plaintiff, os 
has been already mentioned, was a purchaser 
at the sale on the 18th of April, and he 
claimed rent from that date. 

It was objected that the certificate of the 
sale to the defendant had not been registered 
tnd that the defendant was, therefore, unable 
to use it as evidence of his title. The 
certificate of the sale to the plaintiff had 
been registered. The question is whether, 
under these circumstances, the defendant can 
be considered to have acquired as against 
the plaintiff a title to the property, because 
if he has, he cannot be liable to pay to the 
plaintiff the rent which has become due 
after wards. 

It does not appear at what precise periods 
the rent was payable, or whether any inatal- 


the plaintiff’s purchase and the date of the 
defendant’s purchase. If any instalment did 
become due between those dates, the plaintiff 
is entitled to it because the defendant can 
only claim exemption from payment of rent 
from the time when he became the purchaser. 
We have to consider then, whether, notwith- 
standing the non-registration of the certifi- 
cate of sale, the defendant has a good title. 

The suit on the mortgage bond was, as 
we have stated, commenced in December 
1871, and was pending at the time the 
plaintiff purchased. The mortgagors were 
bound by the proceedings in that suit, 
including the attachment, the order for sale, 
and the order of the Court confirming the 
sale; and if the plaintiff is bound by them, 
the defendant will have a good title against 
him in the same manner as he would have 
against the mortgagors whose interest the 
plaintiff purchased. 

The right and interest which the plaintiff 
purchased was the right and interest which 
the mortgagors had. And if the effect of 
the suit was to bind the plaintiff, it was of 
uo matier that the certificate of sale was 
not registered. 

The question whether a purchaser under 
an execution is bound by a lis pendens was 
considered by the late Supreme Court in 
Gour Monee Dabee v. Read, II Taylor and 
Bell, p. 88. It was not necessary for 
the decision of that case that the Court 
should determine the question; but the 
learned Judge who delivered the judgment 
seems to have considered that it was one 
which it would be proper for him to decide, 
nnd he held that the doctriné of lis pendens 
did not apply to a purchaser at a sale by a 
Sheriff. If he were right, it ought not to 
apply toa purchaser ata sale in execution 
of a decree under Act VIII of 1859. But 
the judgment of Sir James Colvile is founded 
very much (we do not aay altogether but 
very much) upon the fact that in ‘the 
English Courts there had been no decision 
applying the doctrine of lis pendens toa 
case of that description. It does not appear 
<0 have occurred to him that at that time, 
from the state of the Jaw in England, 
there could not have been such a decision. 
What remains in the mortgagor is only what 
is known as the equity of redemption, the 
right to sue in a Court of equity to be 
allowed to redeem the property. 

That was not an interest whichscould be 
taken by the Sheriff in execution of a judg- 
ment of a Court in England and be sold by 


ment of it became due hetween the date of | kim. It was not until the Act 1 and 2, 
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Victoria, e. 110, 8.18, by which judgments 
were made charges upon real property, that 
an equity of redemption could be sold in 
satisiaction of a judgment; and then it did 
not become the subject of a sale by the 
Sheriff, but ‘was treated as an interest in the 
Innd—an estate in it which came within the 
operation of that Act. 

So the nbsénce of decisions in the Courts 
in England upon the question which came 
lade the Supreme Court is fully accounted 

or. 

The only effect of holding that the doc- 
trine of lis pendens does not apply would be 
that the proceedings in the suit against the 
mortgagor would ‘become ineffectual. If 
there is a sale in execution of a decree 
against him pending those proceedings, the 
person buying at the sale does not get more 
than the morigagor had, that is, he gets only 
the right to redeem the property. And the 
result would be that the mortgagee (we use 
the term mortgagee to describe the person 
who is suing on the mortgage bond to 
establish his charge, for the reasoning applies 
in the one case as much as in the other) 
would have to bring a fresh suit against the 
purchaser in order to foreclose him from 
redeeming ; and if pending the suit, there 
was a decree agniost him in another suit, and 
in execution of it his right and interest were 
attached and sold and some person purchased 
it, a third suit would be necessary. This 
is, in fact, stated by Sir James Colvile at 
p. 111 in his judgment, for he says :—“ If 
“the purchaser at a Sheriffs sale should fail 
“ to set aside the decree for fraud, he would 
“ (supposing the doctrine of lis pendens to 
“apply to him) be absolutely defedted ; 
“whereas the successful suitor in equity is 
“only delayed : he can always reassert against 
“the purchaser at the Sheriff’s sale those 
“equities to which the judgment-debtor was 
“ subject.” - 

According to this the mortgagee could 
reassert against the purchaser at a Sheriff’s 
sale the right to foreclose or to have the 
property sold in order to realize the money 
due on the mortgage. 

The ground upon which the doctrine of 
lis pendens rests is stated ina modern deci- 
sion in England, and it will be found to apply 
toa case like the present. In Bellamy v. 
Sabine, which is a leading case on the subject, 
in I DeGex & Jones, 566, Lord Justice 
Turner says that the doctrine is not founded 
upon any peculiar tenets of a Court of 
equity as to constructive notice, but prevails 
alike in law and equity resting on this foune- 


ation that it would be impossible that any 
action or suit could be brought to n succoss- 
ful termination if nlienations pendente lite 
were permitted to prevail. 

Now to apply what is there said to be the 
foundation of the doctrine to a case like the 
present, it would be impossible for the suit 
by the mortgagee to have the mouey realized 
by the sale of the mortgaged property to be 
brought to a successful termination, if per- 
sons buying under an execution against the 
mortgagor are not to be bound by the pro- 
ceedings. Although there may be no deci- 
sion of the English Courts upon 
question, the case, iu our opinion, clearly 
comes within the reason of the rule, and with 
the utmost respect to the Judges of the late 
Supreme Court we feel compelled to say thut 
we cannot treat their decision as an authority 
on this point. It appears to have been ques- 
tioned by the profession at that time from 
the note to the report in Taylor & Bell. 

In the present cose the property was 
ordered to be sold, and was sold in execution 
of the decree obtained by the mortgagee. 
There was an’ order confirming the sale, 
which order would relate back to the time of 
the sale ; the sale would be confirmed as 
from the date when it was made. And 
although the certificate of the sale might be 
necessary for the purchaser, if he was seek- 
ing to establish his title against other persons, 
yet without any certificate the defendant in 
that suit, the mortgagor, and the plaintiff in 
the present suit would be bound by the 
proceedings and there would be a good title 
against them. The order confirming the salo 
would complete the title of the defendant as 
against them. The Registration Act does 
not require that the order confirming the sale 
shall be registered; in fact, orders and 
decrees are mentioned in it as not requiring 
to be registered. 

The result is that in this case the defend- 
ant has shown that as against the plaintiff 
he had a right to be no longer treated as n 
tenant from the time when he purchased the 
property. If any rent, as we have said, 
became due between the two periods the 
defence will not apply to that. We will 
postpone making our decree in order that the 
parties may agree if they can, whether any 
rent, and if so, what amount, became due 
between the date of the plaintiffs purchase 
and the date of the defendant’s purchase. 

It having been agreed between the pleader 
for the appellant and the pleader for the re- 
spondent that Rs.'250 became due between the 
dates of the respoctive purchases, we reverse 
7 öl 
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the decrees of the Lower Courts. and give a 
decree for the plaintiff for Rs. 250, and interest 








thereon at 6 per cent. from the institution of j 


the suit, with costs in the Lower Courts in 
proportion to the amount decieed, and the 
respondent will pay the costs of this appeal, 


The 12th March 1874. 


Present: 


The Hon’ble Sir Richnid Conch, Kt.. Chief 
Justice, and the Hon’ble Louis S. Jackson 
and W. Ainslie, Judges. 


Breach of Contract — Penalty — Lrquiduted 
Damages--Invalidity of unreasonable Contract 
—Issues—Defence. 


Case No. 2 of 1878. 


Appeal under Section XV of the Letters 
Patent of 28th December 1865, against a 
Judgment of the Hon'ble W. Markby and 
the Hon'ble E. G. Birch, two of the 
Judges of this Court, dated the 19th July 
1878, the satd Judges having been 
equally divided in opinion * 


Zebonnissa and others (Defendants) 
Appellants, 


versus 


Brojendro Coomar Roy Chowdhry (Plaintiff ) 
Respondent. 


The Advocate-General aud Baboos Kalee 
Mohun Doss aud Chunder Madhub 
Ghose for Appellunts. 


Mr. J. P. Kennedy and Baboos Sreenath 
Doss and Doorga Mohun Doss for 
. Respondent. 


~ 

The suit was to recover peep) and interest under 
the terms of an ekrar which was aa follows :—Plaintiff 
agreed to advance Rs. 20,000 to defendauts who were 
te give him, as security for 1epayment with interest at 
18 per cent. per annum, an jarah fora term of ten yems ; 
one-fourth of the piofits to be taken by plaintiff for the 
interest, one-half of the remainder in reduction of the 
principal, and the remaining half to be received by defend- 
ants. It was also stipulated that if the defendants failed 
to give the ijarah, they should repay the advance with 
interest at 75 percent per annum, and that if the plaint- 
if would not accept the ijmah he should receive’ back 
his money without interest within sıx months from his 
refusal. The ekrar also contained a provision that if, at 
the end of ten years the one-fourth share of the profits 
should not cover the interest, defendants would pay the 
deficiency in cash: 

HE vp that the interest at 75 per cent. was not intended 
to be ın the natwe of a Ity, or anything more than 
an estimate of damages tor breach of contract. 

Erro that m the abseuce of any confidential relation 
between the parties, of any imposition or misiepresenta- 
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tion, or any want of capacity, the Court could not say 
that the contract to give the jarah for the breach of 
which interest at 75 per cent. was to be paid, was of 
itself to wNveld invalid as being unreasonable and 
oppressive, 3 

arties who have had a suit determined upon questions 
which they thought fit to rarse in the first Court are not 
entitled to make a different casein the Court of appeal, 
though the Appellate Court may in some eases allow this 
to be done. 


TuE Advocate- General, for the appellants, 
contended that the ekrarnamah was valid 
so far only ns it related to the payment of 
interest at the rate of 18 per cent. per 
anunum on the sums advanced by the re- 
spondent to the appellants ; but it ought not 
to be enforced so far as it related to the 
payment of interest at the rate of 75 per 
cent, per annum, on the ground that it was 
oppressive, that it was unreasonable, that 
it was obtained by the exercise of undue 
advantage, that it was contrary to Hindoo 
law, aud that it was in the nature of a 
penalty. 

It would seem from the judgment ‘of 
Birch, J.. that the respondent being fully 
aware of the predicament in which the 
appellants were at the time, and knowing 
full well that they were anxious to save 
their family estates from being sold for 
arrears of revenue, desired and consented 
to their entering into this unconscionable 
agreement, which, but for their necessitous 
conditions, they might perhaps not have 
entered into.. Under the circumstances, 
therefore, the contract should not be enforced, 
because it was obtained by the exercise of 
undue advantage, and because it was 
oppressive and unreasonable. In the case 
of Stilwell v. Wilkins, -Jacob’s Reports, 
282, Lord Eldon said :—“ That though in 
“general a sale will not be set aside on the 
“ground of inadequacy of price, yet there 
“ may be'tases of inadequacy so enormously 
“great as to form a ground for cancelling a 
“ contract.” And in the case of Heathcote v. 
Paignon, 2 Bro. C. C, 167, 175, Lord 
Thurlow said :—“ If mere inadequacy is the 
‘ground, it should seem that it was scarcely 
“sufficient. But there is a difference arising 
«‘between that and evidence arising from 
“inadequacy. If there is such inadequacy 
“as to show that the person did not under- 
“stand the bargain he made, or was so 
‘oppressed that he was glad to make it, 
“knowing its inadequacy, it will show a 
“command over him which may amount to 
“fiuud.” 

In this case it iseclear that the respond- 
ent took advantnge of the appellant’s neces- 
sous circumstances, and they were- glad 
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to enter into the bargnin, hard as it was, 
to save their estates fiom being sold. Lord 
Selborn, in the case of the Earl of Aylesford v. 
Morris, 8 L. R., Ch. App., 489, says :— 
“ There is always fraud presumed or infer- 
“red from the circumstances or conditions 
“of the parties coutracting ;—weaknegs on 
“ one side, usyry on the other, or extortion or 
“advantage taken of that weakness. Theie 
“has been always an appearance of fraud 
“from the nature of the bargain.” 

He further goes on to say that “ fraud 
“does not here meun deceit or circumven- 
“tion ; it means an uncouscientious use of 
“the power arising out of these circum- 
“stances and conditions; aud when the 
“relative position of the parties is sach as 
“prima facie to raise this presumption, the 
“transaction cannot stand, unless the person 
“elaimiug the benefit of it is able to repel 
“the presumption by contrary evidence, 
“proving it to have been ın point of fact 
“fair, just, and reasonable ;” vide also 
3 Bom., H. C. Rep. A. C., 11; 4 Bom. 
H. C. Rep, A. C., 202. In the present 
ease the respondent is a Hindoo, and under 
the provisions of the Hindoo law, it has 
been clearly decided that ‘uo greater sum 
“of interest than the principal sum can be 
“recovered at any one time’—3 Bom. H. C. 
Rep., A. C., 25; 4 Bom. H. C. Rep., A. C., 
202; 3 Ben. L. R., O. C., 130 ; and 1 Bom. 
H. C. Rep., 47. : 

Moreover, there was uo breach of the 
ekraruamah ou the part of the appellants, 
for they offered to give the ijnrah to the 
respondent, but he did not take ir, and it | 
was ultimately given to Mahomed Miza, | 
with the full knowledge and consent of the 
respondent. But even if the appellants : 
failed to give the ijarah to the resvondent, | 
the respondent could not aok the appellants ; 
to give him 75 per cent. per annum, because 
such would clearly be regarded as a penalty, 
and a Court of equity would refuse to 
enforce a bargain which is in the nature of 
a penalty, In the case of Hurhullubh 

. Narain Singh v. Genda Mohu aj, 20 W. R., 
257, it was held, by Mr. Justice Phear,; 
that the increment of 50 per cent. (which | 
would become due in the event of non-puy- 
ment of an instalment on the day on which 
it was to be'pnid) was in the nature ofa 
penalty, as it bore no relation to any actual 
or supposed loss which the zemindar might 
sustuin from the delay in the payment; and 
that the plaintiff was enfitled to recover only 
so much as would compensate him for such 
loss. 


| 
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In the preseut ense, apart from the fac. 
that the respondent knew and consented to 
the giving of the ijarah.to Mahomed Ma: z% 
by the appellants, there is no proof whatever 
that the respondent suffered any loss by the 
supposed fuilure on the part of the appellants 
to give him the jarah; aud even if there 
was a loss suffered, the respoudent would 
be amply compensated by the payment of 
interest at the rate of 18 per cent, per 
annum, which the appellauts are ready aud 
willing to give him. 

Mr. Kennedy, for the respondent, con- 
tended that there were no grounds whatever"e 
for paying that the ekratnamah was oppress- 
ive, unreasonable, and unconscionable, And 
he submitted that even ifit had been proved 
to have been oppressive and unconscionable, 
that would not per se vitiate the contract. 
A Court of equity would only interfere tui 
the purpose of granting the relief asked fir, 
when it is satisfied by clear evidence that 
the contract wus entered mto fraudulentiy. 
In this case no charge of fraud of any ki. d 
was even alleged to have been committed. 

The appellants witle their eyes open, aud 
fully believing that they would be benefited, 
deliberately entered into the contract. The 
mere fuct of the interest being large, would 
not be sufficient either to vitiate the ekru- 
unmah or necessitate a diminution of thu 
interest. There must be fraud shown 
lave been committed before the ekrarnamuh 
in the present cuse could be declared to Ie 
void. 

In Kedari bin Ranu and Bhairu bin 
Jauku v. Atmarambnat bin Narayanbl a 
and Hari Sadashiv, 3 Bon. H. C. Rep., 20, 
Mr. Justice Westropp says :—* We are ior 
“at all to be understood as laying down, n> 
“a general principle, that moa who me 
“ perfectly cognizant of what they are doius, 
“pre to be relieved from the consequences 
“of any hard bargain into which they may 
“willingly enter.” Again in the case if 
Coles v. Trecothick, 9 Vesey, 246, Lord Eiden 
said :—“ Unless the inadequacy of pric? 
“iy such as shocks the conscience, anl 
“ amounts in itself to conclusive and decisive 
“evidence of fiaud in the transaction, 16 is 
“ not itself a sufficient ground for refusing n 
‘“*apecific performance.” And in the case ot 
Gwynne v. Heaton, 1 Bro. C. C., 1, 9, Lord 
Thorlow said :—* To set aside a conveyauce, 
“ there must be an equality so strong, gros, 
“and mauifest that it must be impossible to 
“state it to a man of common sense without 
“ producing au exclamation at the inequality 
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The present contract cannot be considered 
as being gross or unfair, at all events, to the 
appellants, because by their letter of the 
llth April 1870 they suid they were willing 
to act up strictly to the contract, and desired 
the respondent to do the same. 

It has been asserted by the Advocate- 
General that*by the letter of the 3rd of 
February 1870, the respondent acquiesced in 
the grant of the ijarah to Mahomed Mirza ; 
and by his acquiescence he has waived his 
claim to the interest at the rate of 75 per 
, cent. per annum. Now it does not at all 
e’appear from the letter that the respondent 
had acquiesced to the giving of the ijarah 
to Mahomed Mirza. The letter merely says 
that he is willing to “assent to any arrange- 
“ment that might be made to the defendant's 
“advantage.” Ifit be the contention of the 
appellants that, by the letter of the 8rd of 
February, the respondent waived his right to 
the 75 per cent., it seems extremely strange 
that they should have written the letter of 
the llth April to the respondent, informing 
him that it was their intention to act strictly 
up to the ekrarnameah, and calling upon 
him to do the same. Having written this 
letter, the appellants are now clearly estopped 
from saying that there had been n previous 
waiver by the respondent of his rights ander 
the ekrarnamah. 

Mr. Kennedy further submitted that the 
interest of 75 per cent. cannot be regarded 
in the nature of a penalty. In the case of 
Hurbullubh Narain Singh v. Genda Moharaj, 
cited by the Advocate-General, the 4th 
illustration given by Mr. Justice Phear 
referred to punctual payment ; that in default 
of punctual payment, a larger sum shall 
become due. Such a case would clearly be 
in the nature of a penalty, but in the present 
case no question of punctual payment arose. 

In the case of Herbert v. Salisbury and 
Yeovil Railway Company, 2 L. R., 224, 
Lord Romilly said that “it is not the high 
“rate of interest which constitutes a penalty. 
“I apprehend it is quite clear that, if a 
“ vendor and a purchaser enter into a contract 
“by which the purchaser agrees to pay 
“10 per cent. interest from the time that he 
“takes possession until the contract is 
“completed, in the absence of any fraud or 
« misconduct of the_vendor, he is bound to 
“ pay interest at 10 per cent. Having made 
“ that contract with his eyes open, he caunot 
“ afterwards complain tbat that rate of iater- 
“est is very heavy, or say that, by reason of 
‘the interest being very heavy, it is in the 
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“Chancery will relieve against ;” vide also 
12 Moore’s Privy Council Cases, 199; and the 
cases cited therein. 

The judgment of the Appeal Bench was 
delivered as follows by— 

Couch, C.J.—This case comes before us 
on an appeal from the decision of Mr. Justice 
Markby sitting with Mr. Justice Birch. The 
suit was brought to recover Rs. 20,000 for 
principal and Rs. 13,765 for interest due 
according to the terms of an ekrarnamah, or 
agreement, 

The Officiating Subordinate Judge made a 
decree in favor of the plaintitf, from which 
there was an appeal to this Court, And the 
judgment of Mr. Justice Markby was that 
the decision’of the Subordinate Judge should 
be affirmed, except as to the interest upon the 
amount decreed which was reduced to 6 per 
cent, 

The ekrar, or agreement, upon which the 
suit is brought states that the parties were 
entitled to the property which is the subject 
of it, and that being unable, as they express 
it, to administer and take care of the mehals, 
and to attend to certain law suits, which are 
referred to, they had sought the assistance of 
the plaintiff and he had agreed to make them 
an advance to the extent of Rs. 20,000 
within three years. Then they agree that an 
ijarah shall be given to secure the advance 
aud interest at the rate of Rs. 1-8 per cent. 
per mensem, and they stipulate that if they 
fail to give the ijarah they shall repay to the 
plaintiff the amounts which he may advance 
with interest at Rs. 6-4 per cent. per mensem 
from the date of the receipt by them of the 
loan to the date of liquidation. 

The ekrar also contains a provision that if 
at the end of the time fixed for the ijarah, 
namely, ten years, the one-fourth share which 
was to be set apart for interest on the money 
advanced should not cover the amount of the 
interest calculated at the rate of 18 per cent. 
per annum, they would pay to the plaintiff in 
cash whatever deficienoy there might be, and 
it also provides that if the plaintiff would not 
accept the ijarnh, he should receive the. 
emoney lent by him without interest within 
six months from the date of his refusal. 

The nature of the transaction was this ; 
the plaintiff agreed to advance money to 
the extent of Rs. 20,000 whieh it has been 
found that he did, aud the defendants were 
to give him as a security for the repayment 
of the money advauced with interést at 18 
per cent. per annunt, the ijarah for a term of 
ten years from the Ist of Bysuck 1277 ; one- 


“nature of a penalty, Which, the Court of; urth of the profits was to be taken by the 
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plaintiff for the interest on the sum advanced ; 
one-half of the remainder of the profits was 
to be taken by the plaintiff and applied by 
him-in reduction of the: principal sum, and 
the remaining half was to be roceived by the 
defendants. 

It would appear from the Aerea tbat 
the. parties did not know what the profits 
wonld amount to. Is is not shown that 
any fraud was practised by the plaintiff 
upon the defendants, of that he deceived 
them in any way as to what the profite 
were. The terms of the agreement show 
that they thought it right to . provide 
for the event of his refusing to take the 
ijarah om the ‘ground that it would not be 
‘a sufficient or. rather a safe security for the 
‘advances, and that the amount of the profits 
would not compensate him for the interest 
at the rave of 18 per cent. per annum. And 
he- seems to-have thought it possible (and 
they appear to have assented to this) that the 
half of the remainder of the profits might 
not be sufficient. to repay the principal sam ; 
for they agree that if at the end of ten years 
‘the profits ‘were, not sufficient to repay the 
sum advanced, they will make good to him 
the balance that might be due with interest 
at. 18 per cent.. So far as we can gather 
from the document, there was an uncertainty 
in their minds as to the value of the security 
that was to be given for the money advanced 
and interest.: And then it is stipulated that 
ifthe defendants fail to give the security for 
the loan and interest, they shal! pay the 
principal sum and iuterest as 75 per cent. për 
anum. 


The first question’ to be’ paai is, is 
the interest at the rete of 76 per cent. from 
the ‘time of the advance, a penalty, or is it, 
what is commonly called, liquidated damages ; 
damages which the parties bave agreed shall 
be ‘paid upon the breach of the contract. - ' 


The breach which is, provided for in this 
way ig a single act, namely, - the not giving 
the ijarah. The reasons which exist in the 
cases, where a sum is agreed to be paid on 

‘the non-performance 'of any one of different 
acts with different consequences to the party 
who is entitled to have them performed, for 
suying , that it iga penalty do not apply to 
the present case. We lava to see what was 
the intention of the parties, independently of 
any such rule of construction. 


The talue of the secarity, the advantage 
which the plaintiff would derive from it, waa 
uot capable of precise estimation. It was 
quite natural that the parties should agree 
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to an estimate of it, And they did so; they 
agreed, that if the ijarah was not given, the 
plaintiff should get, instead of it, interest nt 
the rate of 75 per cent.; that is, in case of 
a breach of the contract, they agreed to sub- 

stitute for the benefit which would be given 
by the security, interest at that rate. It 
cannot, as I remarked in the’ course of the 
argument, be called au alternative contract, 
because the plaintiff had a right to insist upon 
having the ijarah, if he thought ft to do so, 
aud he might, subject to the question as to 
whether it ia a contract which could be 


enforced at all, claim a specific performance *,* 


of-it, It is an agreemeut in the event of the 
breach in not giving the ijarah, to give 
something else for it. This may have led 
Mr, Justice Markby to speak of it as an alter- 
native contract. ‘The effecs of it is that it 
provides that the plaintiff, instead of compell- 
ing the defendants ‘to give the ijarah, may, 
if he thinks fit to do so, claim the interest at 
In that way, and so far as 
he is concerned, it is alternative. 

It has been held in various cases inthe 
English Courts, where this matter has been 
discussed, that the estimate of the damages 
being apparently excessive is not of itself 
conclusive that. it was intended aga penalty. 
The Courts have said that where the damages 
from the breach of a contract are uncartain, 
the parties themselves are at liberty to put 
their own valuation upon them, and the 
Courts have no standard by which they can 
pronouuce them. to be excessive. That seems 
to be a reasonable rule, nnd one which ought 
to be applied in this case. Hete we ounnot 
undertake to say that the’ parties did not 
consider that, looking-at all the circumstances 
of the case, if the plaintiff lost the security 
of the property which he would have had by 
the ijarah, it was fair to estimate the injury 
and the risk which he would incur of not 


recovering the money at all at the rate of 


interest which has been agreed to be paid. 
Therefore, considering the nuture of tha 
transaction, that it was a provision to meet 
the case of the plaiutiff being, by the refusal 
of the defendants, left with nothing but 
their mere. personal security, and subject to 
the difficulty which a creditor so frequeutly 


meats with in India of recovering money from, 


hia debtor, there seems to be no reason for 
thinking that by the agreement for the 75 
per cent. interest the parties intended to any- 
thing more than to estimate what the plaintiff 
would be entitléd to as damages. It does 
not appear that it was intended to be in the 
nature of a penilty or as secnrity for the 
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, ground of defence is that the defendants did 
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the 18 per cent. ’ 

We ore not in trying this cage bound by, 
the English decisions, but the rules ‘whieh 
have been adopted by the Courts ‘in’ Englund 


nothing in the nature of the transaction or 
in the nules which'hava been adopted by the 
English Courts to lead ua to the conclusion 
that this was intended by the parties to be 
anything more thau an estimate by them: of 
the compensation which the plaintiff was to 
have if he did not get hissecurity by means 
of the fjaral. - i : 

The question then which we shall have to 
consider is, whether, taking it-be a contiact 
to pay interest nt 75 per cent. as' damuges 
for breach of contract to give the ijarah, it 
is of such .a nature that the ‘Court will con- 
sider it invalid. ¢ ee 

Two questions are mixed together ; 
whether the contract to pay those damages 
is such as the Courts ‘will. plow to be 
enforced, and whether. the contract to give the 
ijarah, for tho breach of which the damages 
are to be paid is also such. Mr. Justice Birch 
has considered-that- it is not a contract which 
the.'Courts would enforce on the ground, 


aud unreasonable contiact that ‘ir comes 
within those priiciples on which: Courts 
decline te give effect to a contract. - 

The first observation that arises upon this 


not raise it in the first Court. They rested 
their defence upon an altogether different 
ground. The learned” Advocate-Geueral 
seems’ to admit that they were exiremely ill~- 
advised in putting forward the defence they 
did. They denied that the ekrar had been 
executed, and that an advauce had been made: 
They charged fraud uud forgery ; forgery 
with.regard to tha document uot having been 


advauces which iu faet were not made. But 
they did not allege that the ekrar was given 
under such circumstances that a Court of 
equity ought to set it uside dr refase to allow 
the plaintift to recover upou it. Nor do.they 
in-the grouuds of appeal to this Court muke 
such a case as that. If the matter rested 
there, I think it would not be right: to. allow 
this question to be raised. Parties who have 
hod the suit determined upon questions 
which they thought fit to raise and-to-have. 
determined by: tha first Court. are not 
entitled to make an altogether diferent case 
in.the Court of appeal and raise an altogether 
diferent defence. I say * uot entitled” 





‘possess or 





beeause I dò not intend to say that there 
may uot be cases in which the Court “would 
allow ‘it. But io this case it appears that, 
although the question was not raised in the 
first Court nor in the grounds of appeal,’ the 
learned Judges allowed it to be argued. 
‘They refer to the question in their judgment, 
and I think we’ caunot treat it now asa 
question that was not tried, at lenst in the 


“Apnelinte Court, namely, before Mr. Justice 


Markby and Mr. Justice Birch, We must, 
therefore, see whether upou the evidence 
in the suit there is a ground for- such a 
defence. ` ` ; 7 
The defendants certainly sre not entitled 
uow to give any additional evidence on’.this 
question; and they cannot complain of: the 
Court deciding it upon such evidence as there 
ia. The burden of proof was upon them: 
It being found that the ekrar was executed, 
it'was'for them to prove circumstances which 
made it proper for the Court not to enforce it, 
or, which is the, same thing, to set-it aside, 
In this case there is not that which is an 
important element in cases of this description 
where thé deed ig set aside, a relation between 
the. parties which involves. a confidence 
reposed by the person executing the deed.in 
the person in whose favor it is’ executed. 
Here, the plaintif had “no confidential or 
fiduciary relatiou with the defendants. : They 
were apparently-induced’ to go to him and to 
ask him to lend them money by their think- 
ing that he possessed peculiar means of influ- 
ence, peculiar means of assiating them in 
attaining the object for which they wanted 
the money. But there was no confidential 
relation between them. The plaintiff had 
not any connection of that character with 
them. y ' 
As.to information of the value of the pra- 
perty which was the subject of the transac- 


tion, it does not appear that the plaintiff liad , 


avy peculiar means of information on that 
subject, or. that he had auy information at all 
that the defendants had uot. The''defend- 
auts were the persons who would be likely. 
to know most about the value of their pro- 
perty- aud what they were agreeing to give 
as a secutity for the money which they were 
asking the plnintiff-to lend. There is nothing 
in the case to show that the plaintiff’ had any 
information which the’ defendants did uot 
p that he gave them any information 
or did anything to induce them to eater into 
this agreement with ‘him.. So fus,*there is 
nothing which. can*be suid‘to'make it a case 
of constructive’ fraud‘-on- the part of the. 
Mainit. . , . - 
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_ Then there is another fact in some bf these. 


cases which is very important, uamely, the 


cupacity „of the person entering into the con-' 


tract. - The Courts have in many cases con- 
sidered the incapacity of the person entering 
into-a contract as a very important element in 
dete: miniog “whether it ought to be enforced ; 
such incapacity, as not being of age, or in 
some cases, having just attained majority, and 
the case of females who have not proper 
advisers whom they might consult. Here 
there: is nothing of that kind, It ia true 
that some of the defendants were Indies; but 
they had every opportunity of consulting 
theip friends on the subject, and it does not 
appear that the plaintiff ın any way prevented 
it or did anything to lead them to act wiih- 
out taking proper advice. The probability 
is- that they were advised by others in the 
matter, and there can be uo ground for setting 
this deed aside in their case for the want of 
it, No circumstance is shown which would 
lead the Court to consider that this is a con- 
tract that ought not to be enforced except 
what 'we.can gather from the contract itself. 
‘Then the question is, ought we in the 
absence of avy of the facts to whch I have 
alluded, in’ the absence of uny confidential 
relation between the parties, of any imposi- 
tion. or misrepresentation, or any want of 
capacity, to say that this contract is of so 
hard or unveasonable a character that the 
Courts ought not to enforce it. There may 
be cases (they are few) in which a Court of 
equity has refused to enforce a contract 
or has set it. aside on that ground. In 
the words of Lord Westbury in Tennent v. 
' Tennent, Law Reports, 2 Scotch Appeals, 
8 :—“ There is an equity which may be 
“founded on gross inddequaecy of considera- 


“tion, but it can only be where the inade-` 


“ qnacy is such as to involve the conclusion 
“that the party either did not understand 
* a what he was about, or was the' victim of 
“some imposition.” 

The qnestion then resolves itself into this, 
can this Court say that a contract to pay 
interest at the rate of 75-per cent. per annum, 
or to give a security for a loan which was 
considered as possibly of so much value 
that the plaintift ‘ought to be paid 75 per 
cent, interest if he did not get it, is one 
which :the Courts ought to decline to enforce. 
-If we were to-say that, it would be in effect 
to say that the Courts will not enforce a 
contract “te pay interest beyond a certain 
rate. I am unable: to say what rate should’ 
be fixed. Looking at the risk in lending 
money, at the many circumstances whick» 


in different oases may induce a person about 
to borrow money to agree to give n very 
high rate of interest, benefits which he thinks 
he may obtain. by borrowing the money in 
a particular quarter, considering all poss:ble 
circumstances, I do not think the Court enn 
undertake to say that a contract to pny inter- 
est at this rate is, without other facts being 
shown, so hard or unreasonable that it should 
be declared to be invalid. That is what this 
ease is, for if the Court would nos declare 
the contract to pay interest to be invalid, 
I do not think we enn say that the contract 
to give the ijarah for the breach of which 
interest at that rate was to be pnid is of 
itself a contract of such æ nature that it is 
to be hold to be invalid as being an urreason- 
able and oppressive one. The parties must 
have known very well that the plamtiff wns 


expecting to geb such n security for his 
pecting 8 y 


advances and that he did not get it, he would 
not be willing to lend them the money unless 
he was-to be paid interest at this rate. 
Upon, this queetion, then, I think that the 
decree which is appenled from cannot be 
disturbed. 

Mr. Jnstice Birch has also considered 
that there was what has been called a waiver 
of the performance of the contract, a waiver 
of giving the ijarah, and thas if the plaintiff 
had waived that he would not be entitled 


to recover damages for a breach of the 


contract in not giving it. 

This defence also was not raised in the 
first Court, nor in the grounds of appeal, 
but like the other it seems to have been 
raised in the argument of the case before 
Mr. Justice Markby and Mr. Justice Birch. 
But what is called a waiver, if it isto be 
an answer to the claim on the part of the 
plaintiff, must be not a waiver of ihe giving 
of the ijarah, the plaintiff not intending to 


„relieve the defendants Irom the liability to, 


pay the damages if they did not give it; 
but a waiver or an abandonment of the 
entire contract, It does not appear to mea 
that the plaintiff ever intended io or ever 
did make such a waiver or abandonment as 
that. He may have been’ willing that the 
defendants should. pay Lim the higher rate 
of interest instead of giving the security. 
I think it would require very clear evidence 
to establish that the plnintifl, having a right 
to a securily for his advance, or, if he did 
not have that, to be paid intereat at 75 per 
cent. per annum, consented to give up that 
right and'to retain only the right to be paid 
interest at the rate of 18 per cent. without 
any security for°evem the payment of that, 
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Herp that there ia no long uniform ourrent of deci- 
sions to show that every polliam not permanently settled “ 
is necessarily only a tenure for life or at the will of: 
Government, f ' J 


The letter which has: been referred to as |- 
“supporting the case of waiver is ambiguous. 
It does not state distinctly whnt the terms 
of the negotiations that it refers to were; 
+ and it is quite possible that this letter refer- 
red, not'to the ijarah being given to Mirza 
Mahomed, but to what had been. the subject 
of negotiations before, namely, to the defend- 
ants receiving an ijarah from him, which. 
would make a great difference. The waiver 
or abandonment to be an ‘answer to the 
present guit ought to be clearly proved. 
The. defendants, certainly, in' my opinion, 
*.* bave not proved it ; and they bave so far the 
advantage that, if they ’originally: intended 
to make out any case of that kind, they 
have given such evidence.as they thought 
` fit on the subject without having either in 
their defence or in their grounds of appeal 
given notice to the plaintiff that they intended 
to do so, o. that the plaintiff might have 
met such a case by evidence on his part.: 
I think this ground of defence also fails,-and 
that the plaintiff is entitled to recover the 
. principal sum and interest at 75 per cent. 
per annum which has been awarded to him. 
The appeal will be: dismissed with costs, 
` Jackson and Ainslie, JJ., coucuried. 




























. THE natura and object of the suit in, 
which these .appeals were preferred are 
clearly stated: in the judgment pronounced, 
by the High Court at Madras (Record .190). 
To make the case intelligible it may be’ 
shortly stated that the suit, was brought in 
the Civil Court of Tzichinopoly by Lukka- 
mani, the first widow of Tirumalai Puchaya 
“Naiker, the late zemindar of Marungapari, 
to recover, as his heiress, amongst other 
things, the villages attached to the zemin- 
daree. The suit was brought against the 
Collector of Trichinopoly as the agent of. 
the Court of Wards in charge of the zemin- 
daree, on behalf, and as the guardian, of 
Rangakristna Mutha Veera Puchaya Naiker, 
a minor, who was the half-brother, of the 
deceased zemindar, and who, after his death, 
had been recognized by the Government as 
the zemindar. At the time of the late 
zemindar’s death, he and his half-brother, the 
minor, were members of an undivided family, 
and, consequently, if the estate was hered- 2 
itary, and the minor was legitimate, he was 
the heir of the deceased zemindar (9 Moore's 
Indian Appeals, 66).* ae 
'e The principal defences set up by the Col- 
lector were— oi ae 
1, ‘That no istemraree sunned had been 
granted for the zemindaree, and that.it was 
an unsettled polliam ; that after the death of 
the late zemindar the right, to nominate a 
successor to him was vested in the Govern- 
À ; ment ; that the Government had granted the’ 
oe AXV and XXXI of ea E zemindaree to the minor, Ranpli sand 
by 2 7 that this, being an act of State, could not 
On Appeal from the High Court.of Judi-| be questioned by any Municipal Court. __ 
cature at Madras. 2. That, evenif an istemraree sunnud had 
been granted, nnd the polliam had been. 
settled, the minor, as the undivided. half. : 
brother of the’ deceased zemindar, would be, 
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The 14th March 1874. - 
Present: + 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert P. 
Collier. 


1 


Invalid Lakhiray— Resumption— Polliam— Regu- 


The Collector of Trichinbpoly 


versus 
U , f , _ | the rightfal heir thereto. a ee 
Lukkamani and the Zemindar.of Marunga-| The widow disputed the legitimacy, of the, 
` . puri.. , minor, and the following were the, principal 


issues laid down for trial :— : 
1. Whether the Court was competent to | 
entertain the suit? : i 
2. Whether the half-brother’ of tho, 
deceased zemindar was his legal heir, or 
whether the plaintiff herself was entitled to- 
succeed to the zemindaree,? . : 
3. Whether the minor. was, the ‘half- 


Hep that Regulation XXY of 1802 of the Madras 
Code.did not either give to, or tak’ away from, the 
former owners of lands not permanently assessed an 
rights which they then had. It merely vested ın ali 
zemìndars an hereditary right at a fixed revenue upon 
the-conclusion of ‘the permanent assessment with them ^ 

The object of Regulation XXXI of 1802 of the 
Madras o wes merely. the protection of the revenne 
from invalid lakhiraj grants, and to provide for the mode 
of trying claims to hold lands exempt from paymant-of 
revenue. It was not intended to confer upon Govern- 
ment any htle which did not then axist, or to assert that,’ 
according’ to. the usages of the country, there was no- 
private right to lands: e. ’ = v 2 


a 


fa r 


brother of the deceased zemindar A i 
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Subsequently, the miuor, having attained 
his full age, was admitted as a supplemental 
defendant in the suit ; but the first defendant, 
the Collector; was also allowed to be heard 
in defence. Whereupon the firet defendant, 
the Collector, having been examined as a 
witness, the Judge held that it was conclu- 
‘sively. proved that the zemindaree was an 
unsettled polliam, aud that the right of sac- 
cession having been declared by the highest 
authority to be vested in Government and 
not in the line of lineal succession, it followed 
that that right could not be called in question 
in that Court. He, therefore, found the first 
issue in favor of the first defendant, and 
dismissed the plaintiff’s suit with costs, 

The plaintiff appenled to the High Court 
nnd made only the second or supplemental 
defendant, the half-brother, respondent. 
Whereupon the Collector presented a petition 
to the High Court stating that it was con- 
tended on the part of the appellant that the 
zemindaree was not an unsettled one aud con- 
sequently that the Government had no right 
to interfere with the succession thereto on 
the death .of the zemindar, and that the 
Government was interested in the decision 
of that question; he therefore prayed that 
he might be made a party to the suit and 
allowed on behalf of Government to defend 
the appeal. 

On the 17th June 1870, the petition of 
the Collector was dismissed (p. 187). 

Another petition to the same effect was 
suhsequently presented by the Collector 
(p. 188), the Government offering to forego 
all claim to costs. Whereupon it. was 
ordered that the application should be 
admitted on condition that, in the event of 
the appeal being dismissed with costs, no 
more than the costs of one respondent 
should be allowed against the appellant. 

Thus it appears that the Collector who 
was originally n defendant merely as agent 
of the Court of Wards-and as guardian of 
the minor zemindar Rangakristna, became 
substantially a party to the suit on behalf of 
and as representing the interests of Govern- 
ment. The appeal came on to be heard 
before the High Court who, at the close of 
the arguments on the first day of the hear- 
ing, were of opinion, for the reasons speci- 
fied in their judgment that, upon the case 
presented by the record returned to the 
Court, the decree of the Zillah Court could 
not standjeand they adjourned the further 
hearing of the appeal (Reeord, p. 191, L 42) ; 
afterwards, having obtained all the evidence 
which the parties were able to adduce witle 


respect to the proprietary right of the lite 
zemindar, and having heard the case fully 
argued, they delivered judgment (p. 192), 

In ‘the first place, they held that the 
Government proceedings admitting the 
minor to the succession did not amount to au 
act of State, which debnrred the’ cognizance 
of the suit by a Municipal Court. . 

The correctness of their decision upou 
thas point has not been disputed in the pre- 
sent appeal. 

They then (p. 192, 1. 16) proceeded to 
consider the question whether the estate of 
the late zemindar was hereditary, or whether 
he-had merely an estate for life. Upon that 
poiut they delivered a very able and 
elaborate judgment, in which they held that 
the polliam was an ancestral hereditary 
estate. (Record, p. 204, l. 10.) 

They said (p. 205) :— 

“With respect to the proprietary right 
“possessed by the late zemindar, there is 
“now before the Court the whole of the 
“ evidence which the parties have been able 
“to adduce, and we have had the advantage 
“of hearing the case ably argued. The 
“question for determination is, whether he 
“had vested in him an hereditary estate, 
“which passed on his death to his heir in 
“the order of legal succession, as the plaint- 
“iff contends, or an estate for life, on the 
“terminatiou of which the right to dispose 
“of the property reverted to the Govern- 
“ment, as the defendants coutend. Tue 
“ villages and lands mentioned in the plaint 
“form one of the Mavapuri polliams, but 
“the estate and the holder of it have been 
“commonly given the designations used in 
“the plaint, of zemindaree and zemindar ; it 
“is however a conceded fact that no isteni- 
“ raree sunnud grunting the estate under Reg- 
“ulation XXV of 1802 hasever existed; aud 
‘the positions advanced on both sides, stated 
“summarily, are on behalf of the plaintiff. 
“that there is sufficient evideuce from which 
“to draw the inference that the property 
“had been permanently assessed; but, if 
“not, that the tenure by which the polliams 
“not permanently assessed are held had not 
“attached to it as an essential incident the 
“limit of the life of the holder, but that, 
“both historically and by judicial authority, 
“the tenure is rather shown to be in its 
“nature hereditary ; that it may be either 
“hereditary or for life, according to the 
“nature of the grant creating it, and that in 
“the present case the evidence proved the 
“polliam to have been held as au hereditary 
“estate,” an) 
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Then, after reviewing the authorities, the 
evidence, and the arguments of Counsel, 
they proceeded :-— 

“Upon the whole, we are of opinion that 
“it has been established as strongly as a 
‘claim of this nature can be expected to be 
“proved that the polliam in dispute is an 
‘“aneestral -hereditary estate which bas 


to appoint persons on its own behalf to the 
management of the semindaries, thereby 
reserving to the ruling power the implied 
right and the actual exercise of the pro- 
prietary possession of all lands whatever ; 
that it was obvious that such a mode of 
administration must be injurious to the 
permanent prosperity of the country, by 


“devolved through several generations in| obstructing the progress of agriculture, popu- 
“the ordinary course of legal succession. | lation, and wealth, and diminishing the 
“ Almost everything tending to this conclu- j security of personal freedom and of private 
“sion that could reasonably be looked for, it! property, and that the British Government, 
‘Sgeems to us, exists, save the grant of a| impressed with a deep sense of the injuries 


“suonud under Regulation XXY of 1802 ; 
“and thatis not, in our judgment, made by 
“law indispensable, except to render the 
“revenue assessment permanent. It follows 
“that the right of succession contested in the 
“ presentsuit depends upon the questionraised 
“ by the second issue in the suit, whether the 
“second defendant is the legitimate brother 
“of the Jate Polligar, Tirumalai Puchaya 
“Naiker. If so, he is the rightful heir to 
“all the property claimed in the plaint, no 
“division having taken place between him 
“nnd his deceased brother. But if illegiti- 
“mate, he bas no right to any portion of it. 
“No additional issue is neccessary.” 

An issue was then directed to try whether 
the half-brother was legitimate or not, 

Tt is admitted that the villagea and lands 
mentioned in the plaint are, as pointed out 
by the High Court, one of the Manapuri 
polliams, and that no ietemraree sunnud, grant- 
ing the estate under Regulation XXV of 
1802 of the Madras Code, has ever been 
issued, 

The case has been. very elaborately and 
ably argued on both sides, and their Lord- 
ships having carefully considered all the 
regulations and authorities which have been 
cited, are clearly of opinion that the decision 
of the High Court is correct. 

It was contended by the learned Counsel 
for the Collector appellant that in the Pre- 
sidency of Madras the Government had 
reserved to itself and had, by legislative 
enactments, asserted its right to all lands of 
every description, and Regulations XXV and 
XXXI of 1802 of the Madras Code were 
referred to as having that effect. 

It was recited in the preamble of the 
former of those two Regulations that the 
assessment of land revenue had never been 
fixed, aud that the zemindars and others had 
no security for the, continuance of a moder- 
ate land tax ; that for the attatnment of 


arising to the “ State and to its subjects, 
“ from the operation of such principles, had 
& resolved to remove from its administration 
“ so fruitful a source of uncertainty and dis- 
« quietude, to grant to zemindars and other 
& landholders, their heirs and successors, a 
“ permanent property in their land in all 
“ time to come, and to fix for ever a moderate 
“ assessment of public revenue on auch lands, 
“ the amount of which should never be liable 
“ to be increased under any circumstances.” 
It was then enacted by Section 2 that, in 
conformity with these principles, an assess- 
ment should be fixed on all lands liable to 
pay revenue to Government: and in con- 
sequence of such assessment the proprietary 
right of the soil should become vested in 
the zemindars or other proprietors of land 
and in their hetrs and lawful successors for 
ever ; and it was further enacted by Section 8 
that when the conditions of the permanent 
settlement of the revenue should have been 
adjusted, a sunuud-i-milkeut-i-istemrar or 
deed of permanent property should be 


„granted on the part of the British Govern- 


ment to all persons being or constituted to 

be zemindars or proprietors of land. i 
Laying out of consideration for the pre- 

sent the words of the preamble, whioh form 


.| no part of the enactment of the Regulation 


(see Dwarris on Statutes, p. 655), it is clear 
that the affirmative words of the 2nd Sec- 
tion “that, in consequence of the aasess- 
“ment the proprietary right of the soil 
“ shall become vested in the zemindars, &c.,” 
did not either give to or take away from the , 
former owners of lands not permanently 
assessed any rights which they then had. 
It merely vested in all zemindars an hered- 
itary right ata fixed revenue upon the con- 
clusion of the permanent assessment with 
them. It is a maxim that affirmative words 
in a statute without any negatives expressed 
or implied do note take away an existing 


an increased revenue tt had been usual for | right (see Coke’s 2nd “ Institute,” p. 200; 
Government to deprive tht zemindars and | # Dwarris on Statutes,” p. 687). There are 
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no words declaring that no proprietary right 
then existed, or should thereafter be deemed 
to exist, except in Government in any lands 
not permanently settled ; and in their Lord- 
ships’ opinion it was not the intention of the 
Eegislature to pass sueh en enactment. 

The words “ proprietor of land,” as used 
both in the Bengal Code of 1798, and in 
the Madras Code of 1802, have a techni- 
eal signification (see the definition in Ben- 
gal Regulation VIM of 1793 Sections 5, 6, 

and 7; and Regulation XXVII of 1802, 
Madras Code, Section 2). They refer to 
“zemindars, independent talookdars, and 
“ others who pay the revenue assessed upon 
“their estates immediately to Government >” 
` and the words “ proprietary possession,” a8 
used in the recital of Regulation XXV of 
1802, must also be read in a similar sense as 
meaning the possession and rights of a pro- 
prietor in the technical sense in which that 
word is used, viz., the person who pays the 
revenue immediately to Government, (See 
Regulation I of the Madras Code, Sections 
14 and 16.) 

There are frequently many valuable tenures 
existing between the zemindar and the ryots, 
er actual cultivators of the lend. If the 
Regulations XXV and XXXIof 1802 wereto 
be read in the sense contended for on the part 
of the Collector appellant they would have 
the effect of vesting in Government, not only 
all hereditary estates, but all sub-tenures, 
whether for life or otherwise, and whether 
created by the native Governments before 
the territories came under the Government 
of the East India Company or not. 

The words of the recital “the implied right 
and the actual exercise of the proprietary 
possession” are, to say the least of them, very 
ambiguous. But whatever may be the real 
meaning of those words, the recital clearly 
was not intended to amount to more than a 
declaration that it had been usual for 
Government, in order to enforce an increased 
revenue, to deprive or dispossess the zemin- 
dars, and to take the management of the 
gemindaries into the hands of their own 
officers ; or, in other words, that they were 
in the habit of taking khas possession of the 
zemindaries of those zemindars who neglected 
to pay any incredsed amount of revenue 
assessed upon them. 

A similar course seems to have been 
adopted in Bengal up to the time of the 
permanche settlement (see Regulation I of 
1793), and to have beech continued at the 
time of that settlement, with respect to 

` every zemindar who might decline to engag® 


for the jumma proposed to be permanently 
settled upon his estate. (See Regulation V III 
of 1798 Section 48, Bengal Code.) 

Further, the usage recited was limited to 
the purpose of obtaining’ an increased 
revenue ; and it was by means of the usnge 
that the Government was said to have 
reserved to-itself the implied right, &e. Tho 
words are “ thereby reserving to the ruling 
power the implied right, &c.” The pream- 
ble: recognized the right of private property 
when it stated that the then existing mado 
of administration was injurious “ by dimin- 
“ishing the security of private property.’ 
Tt did not assert a right on the part of 
Government to deprive or dispossess zemin- 
dars in their lifetime, or their heirs after 
their deaths, for the purpose of transferring 
their rights to Government, or to new holders 
at the will of Government, independent of 
any considerations connected with the reuli- 
zation of revenue. 

The language of the recital applied as 
much to zemindars in their lifetime as it 
did to the heirs of zemindars upon their 
deaths. If the words were to have the 
anlimited construction and effect contended 
for, the Regulation would have justified 
Government in depriving or dispossessing 
the deceased Polligar in his lifetime, and iL 
transferring the zemindaree to a new holder, 
to the same extent as it would have justified 
them in dispossessing his heirs after his 
death. Such a construction would go far 
beyond the claim set up by the Collector in 
the suit, viz, that the deceased zemindar 
had only a life estate which reverted to 
Government and was at their absolute dis- 
posal after his death ; nay, it would do more, 
it would render every landowner in the 
Presidency, except those who claimed under 
a permanent settlement, liable to be dispos- 


.seased or deprived of his estate, and to haro 


it tranaferred to a new holder at the will 
of Government. 

The preamble to Regulation XX XI of 1802, 
which, as before observed, was not an ennct- 
ment, is as follows :—Whereas the ruling 
power of the Provinces now subject to Fort 
St. George has, in conformity to the ancient 
usage of the country, reseved to itself and 
has exercised the actual proprietary right 
of lands of every descriptiou, and whereas 
consistently with principal all alieuations of 
land, except by the consent of the ruling 
power, are violations of that right; and 
whereas considerable portions of land have 
been alienated by the unauthorized encroach- 
ment of the prent possessors, by the clan- 
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destine collusion of local officers, and by 
other fraudulent means: and whereas the 
permanent settlement of the land tax has 
been made exclusive of alienated lands of 
every description, it is, expedient that roles 
should be enacted for the batter ascertain- 
ment of the titles of persons holdiug, or 
claiming to hold, lands exempted from the 
payment of revenue to Government under 
grants not being badshai or royal, and for 
fixing an assessment on such lands of that 
description as may become liable to pay 
revenue to Government; wherefore the fol- 
lowing rules are enacted for that purpose. 

The Act, Section 2, then proceeds to 
render valid all grants for holding lands 
exempt from the payment of public revenue 
which had been made before certain dates, 
and to leave to the determination of Govern- 
ment all doubts respecting the validity of 
other grants of that nature. ; 

The words “ has reserved to itself and has 
exercised the actual proprietary right of 
lands of every description,” used in the 
above preamble, are not precisely the same 
as those used in the preamble of Regula- 
tion XXV, but they evidently have reference 
to the same usage, viz., the custom of dispos- 
sessing zemindars: and taking their zemin- 
daries into the khas possession of Government 
_ for the purpose of realizing: the public 
revenue from time to time assessed upon 
them. The object of the Regulation XX XI 
of 1802 was merely the protection of the 
revenue from invalid Jakhiraj grants, and to 
provide for the mode of trying the validity 
of the titles of persons claiming to hold 
their lands exempt from the payment of 
revenue ; it was not intended to confer upon 
Government any title which did not then 
exist. The words “alienations of lands” 
referred: not to. mere transfers from one 
proprietor to another, but to grants for hold- 
ing lands exempt from , the payment of 
revenue. It is clear that the Regulation 
never intended to assert that, according to 
the usages of the country there was no 
private right to lands, for in rendering valid 
all lakhiraj granta made prior to a certain date, 
and declaring that the ‘holders should 
continue to enjoy the same. free from the 
payment of revenue, there was this proviso, 
that the lands had not escheated to the State 
“since those dates. 

It was urged, in support of the Collector’s 
appeal; that there was a long course of 
judicial decisions, from 1813 to the present 
time, showing that Polligars had merely a 
life-interest in their polliams’ 










The first, case cited was No. 13 of 1813, 


lst Madras Select Decrees, p. 78. In that 
cage the plaintif had never had-the possession 
of the zemindaree, His claim had- beep 
repeatedly brought to the notice of Govern+ 
ment, and had been rejected. : The perma: 
nent settlement had been entered into-with 
the 
istmerar granted to lim by Government, 
under the provisions of Regulation XXV: of 


defendant, and a sunnud-i-milkent-i- 


1802. This cnse was not decided upon the 


mere words of the recital of Begulation XXV 
of 1802, but upon the enactment in Section 2, 
and it was held that the Government having 
permanently settled with the defendant, and 
granted him a sunnud, he had | acquired: a 
title under that Regulation, and that the 
plaintiff could not recover the estate, 
decision, however, whether right or wrong 
(prohably right under the law as it then 
stood), was decided before the passing of 
Regulation IV of 1822, by which jt was 
enacted that Regulations XXV, XXVIII, 
and XXX of 1802 were not meant to define, 
limit, infringe, or destroy the actualrights of 
any description of Inndholders or tenants, 
and left them to recover in the established. 
Courts of justice their righis if infringed, 
(an enactment similar in effect to that con- 
tained in the Bengal Regulations relating to 
the permanent settlement in that Presidency). 


The 


(See No. 8 of 1798, Bengal Code, Section 80,) ` 
Regulation IV of 1822 expressly recog- 
nized the fact that landholders had actual 


rights which they might recover if infringed, 


In the case cited (No. 18 of 18138), a case 
was referred to (Appeal No. 9 of 1813), in 


which a talookdar’s rights were asgerted aud 
enforced against a zemindar, which is quite 


at variance with the contention that the 
property in lands of every description 
helonged to and was vested in Government, 


It is true it was stated by the Court sin 


No. 18 of 1818 that it was plainly deduci- 


ble from Regulation XXV of 1802 that, pres 
viously to the fixing of the permanent 


assessment, succession to zemindaree tenures 
was not governed exclusively by the law of 
inheritance, but that the ruling power created, 
tolerated, abolished, or disposed of those 
tenures in such manner as might be consi- 
dered most expedient for the purpose of 
realizing the public revenue due from the 
lands, and that it was clear therefore that, in 
rejecting the claims of. the plaintiff, what- 
ever might be the specifie groundf of snch 
rejection, and in grarfting the zemindaree:to the 
original defendant, the British Government 
exercised a right which, according to the 
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declared usnges of the country, was vested 
in the ruling power. It.wus to correct: 
opinions guecb as those that Regulation IV of 
1822 -was passed, 

The next case was No. 11 of 1846, 
p. 141. In that case there had not been any 
permanent settlement or any sunnud granted 
by Government. The zemindares had been 
made over to the father of the plaintiff and 
defendant ‘after the district came into the 
possession of the East India Company, and 
it continued in his possegsion to the year 
1811, -when, upon his death, it was made 
over to his eldest son. The Court said that 
the respondent held under a title which 
the Government, in the exercise of the right 
vested in them by the usage of the country, 
had conferred upon him. 

One of the Judges who decided the last 
cuse was also one of those who decided No. 
18 of 1818, evidently putting the same con- 
struction upon Regulation XXY of 1802 as 
he had done in No. 18 of 1818. 

Case No. .14 of 1817 is subject to similar 
remarks. The Court, of which two of the 
Judges were the same as those who decided 
the former case, acted upon similar deductions 
fiom Regulation XXV of 1802. 

All those cases’ were decided prior to 
Regulation IV of 1822, and were probably 
some of the decisions which induced the 
Legislature to pass the Regulation jy 

Their Lordships do not consider that the 
cases cited from the Madras Select Decrees 
are binding authorities in support of the 
contention that Government has a right to 
deal with the polliem in the present case, or 
any other polliam, according to arbitrary will 
independently of the rights of the parties, or 
in support of the position that the absolute 
right to every polliam not permanently settled 
is ryested i in Government, or that the tenare 
is for life only, and that upon the death of the 
Polligar the estate reverts to Government- 

Many of the cases cited in argument are 
of no greater weight or authority than that 
which is the subject of the present appeal. 
They are modern authorities, and there is no 
long uniform current of decisions sufficient toe 
show that every polliam not permanently 
settled is necessarily only a tenure for hi, 
or at the will of Government. 

: In thecase of Naragun Tatohmdedavansh 
v. Vengama Naidoo O Moore’s Indian 

- Appeals, 67 ;* and in that of the Collector of 
Madura 3°Veeracamoo Ummal, Id, 446) ; the 
polliams were treated ‘as hereditary, the 





*1W.R, P. C., 80, . 8 
| 


| ledgment of an“exiMing ti le, 


question. in each being as to the person 
entitled to succeed as heir. In the latter 
case, the Government of Madras claimed to 
be entitled by escheat for want of male heirs, 
thereby admitting that the estate was heredi- 
tary ; but it was held that females were not 
precluded from inheriting a polliam, thereby 
deciding that it was hereditary. It did not 
appear in any of those cases that the polliam 
had been permanently settled, or that a sunnud 
had been granted in respect of it under 
Regulation XXII of 1802. They show that 
a polliam may be hereditary though not per- 
manently settled under Regulation XXV of 
1802. 

Their Lordships are of opinion that each 
case must depend upon its own particular 
circumstances; that a polliam may be 
hereditary, and that the position laid down 
by the High Court (page 200, line 80) is 
correct. They there say :— 

“ The existence of a proprietary estate in 
poliams or other lands not permanently 
assessed, and the tenure by which it his been 
held, are, in our opinion, matters judicially 
determinable on legal evidence, just as the 
right to any other property.” 

Their Lordships sre also of opinion that 
the finding of the High Court upon the 
evidence adduced that the polliam in dispute 
is an ancestral hereditary estate is also 
correct, 

Tt does not atall follow from the applica- 
tion made to Government for the recognition 
of the minor that he had not an hereditary 
estate. It was extremely common in Bengal 
before the acquisition of ‘the Dewnnuy 
where a tenure was in fact hereditary from 
father to son to take out a new suunud upon 
each, descent (14 Moores Indian Appeals 
256, Kooldeep Narain Singh v. The Govern- 
ment aud others). So also it appears that 
upon a transfer of title to lands in Calcutta, 
either by alienation or descent a fresh pottah 
wus given to the new holder ; but that was 
merely a fiscal regulation and the pottah 
formed no part of the holder's title (Freeman v. 
Fairlie, 1 Moore’s Indian Appeals, 346). 

The Collector iu his written statement 
alleged that the poliam was unsettled, aud 
thas after the death of the late zemindar the 
right to appoint a successor was vested in the 
Goverbment, and thataccordingly the Govern- 
ment had granted the said zemindaree to the 
minor : defendant. No grant from the 
Government was produced, That which m 
called a sunnud was not & grant creating s 
new right but a mere recoguition or ackuc w 
See the pro- 
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ceedings of the Madras Government 
(No. 17A, Record, p. 23). ` 

From this document it appears that, upon 
the death of the late Polligar, the CoHector 
sent a report to the Court of Wards stating 


among other things as follows :— 


“The deceased zemindar, on the day 
previous to hie death, nddressed to mea 
petition, requesting me to recognize his 
brother as his successor to the estate, and to 
appoint his cousin to manage the affairs of 
his estate during the minority of his brother. 

“ The tahsildar was deputed to ascertain 
the wishes of the widows of the deceased ou 
this point, and to afford information regard- 
ing the property left by the zemindar. The 
tahsildar submitted & statement obtained 
from the widows, from which’it appears that 
. they earnestly request a compliance with the 
request contained in the petition addressed 
to me by their husband, but with this 
modification, that the cousin should conduct 
the affairs of the estate under the direct 
control of ‘the first-mentioned widow. The 
widows admit the genuineness of the 
potition. 

“The deceased left no will. The estate | 
consists of the Marangaputi zemindaree and 
certain meerasee lands, the assessment of 
which amounts to Rs, 2,528-8-10.” 


The above report was submitted by the 
Court of Wards to Government with a 
recommendation that the Collector be author- 
ized to recognize the brother of the deceased 
(the defendant in the suit) as zemindar of 
Morungapuri, and to take charge of the 
estate. They added—assoming that the 
fumily is undivided, as is probably the case, 
—the brother of the deceased would be the 
legal heir to the zemindaree, irrespective of 
the petition or consent of the widows. 
Upon that report the Government passed an 
order, dated September 17th, 1864, that the 
Conrt’s proposal is approved. 

It also appears that after the death of the 
futher of the late Polligar, Tirumalai, the 
Collector reported that the deceased left one 
son Tirumalai, the Aeir to the estate, and 
one son, the present defendant, a little boy 
by his fifth wife, then three years of age, 
and he recommended that Tiramalai should 
be recognized and invested as Polligar in the 
room of his father (Record, 32). Upon 
which the Government ordered that Tiro- 
malai should be recognized aud placed in 
charge of tho estate. 

In England, proof of the possession of 
land oi of the receips of? rent from the 
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person in possession is primå facie evidence 
of a seisin in fee. 

In India the proof of possession 
receipt of rent by a person who pays the 
land revenue immediately to Government is 
prima facie evidence of an estate of 
inheritance in the case of an ordinary 
zemindaree, The evidence is still stronger if 
it be proved-that the estate has passed, on 
one or more occasions from ancestor to heir 
(see 14 Moore’s Indian Appeals, 256). 
There is no difference in this respect between 
a polliam and an ordinary zemindaree. ‘Phe 
only difference between a polliam or zemin- 
dares which is permanently settled and one 
that is not is that, in the former, the Govern- 
ment is precluded for ever from raising the 
revenue ; and in the latter, the Government 
may or may not have that power. 

The history of the polliamsa of Southern 
India is well known. It is to be found in 
the fifth Report from the Select Committee 
from the House of Commons on the Affairs 
of the East India Company, presented in 
1812, n work of great research, and- in the 
Madura Manual, compiled by Mr. Nelson of 
the Madras Civil Service, by order of the 
Government ef Madras. 

The aceount given im the’ fifth Report 
was adopted in the judgment pronounced by 
Lord Kingsdown in the ease above quoted, in 
which itgsvas held that a poliam was an 
aneestral estate in the nature of a raj. 

Looking at the evidence in the cause with 
reference to the tenure of the polliam in 
question, their Lordships have no doubt that 
the High Court arrived at a correct conclu- 
sion, and that the polliam is an ancestral 
hereditary estate. 

The question as to the legitimacy of the 
minor defendant, and hia right to mbeit, if 
the estate of his brother was an estate of 
inheritance, was found by the High Court 
in his favor, and that decision has already 
been upheld by their Lordships in the 
widow’s appeal, The legitimacy of the 
minor having been upheld, the suit of 
the widow was properly dismissed, for 
whether the estate was ove of inheritance 
or one merely for the life of her decensed 
huabacd, with a right on the part of the 
Government, on his death, to appoint a 
successor, the widow could have no right to 
succeed. The decree of the High Court 
was correct, and even if the point raised by 
the Collector on the part of the Goternmeut 
were decided in “his favor, the decree 
dismissing the widow’s suit must still be 
@pheld. Their Lordships have already 
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stated that they will humbly recommend 
Her Majesty that the decree of the High 
Court be affirmed with costs. 

_ As the point raised by the Collector was 
one of importance, and necessary to be 
decided with reference to the costs of the 
Collector’s appeal, their Lordships have 
heard that question argued; and having 
fully considered the very able .and elaborate 
arguments of the learned Counsel on both 
sides, they have arrived at the conclusion 
that beyond all, doubt the decision of the 
High Court was correct, and they will there- 
fore humbly recommend Her Majesty, with 
reference to the Collector’s appeal, that the 
decree be affirmed and the appeal dismissed 
with costs. 


, 


The 18th March 1874. 


Present : 


The Hon’ble Lonis S. Jackson and 
í W. Ainslie, Judges. 


Act VIII of 1859 8. 246—Appeal—Religious 
i Endowment—Debuttur Land. 


Case No. 5 of 1874. 


Miscellaneous Appeal from an order pussed 
by the Judgeof Twenty-four Pergunnahs 
dated the 6th January 1874, reversing 
an order of the Moonsiff of Alipore, 
dated the 18th September 1873. 


Nimaye Churn Puteetundee (Decree-holder) 
: Appellant, 


VETSUs pa 


Jogendro Nath Banerjee and another (Judg- 
i ment-debtors) Respondents. 


Baboo Rash Beharee Ghose for Appellant. 


Baboos Kalee Mohun Doss and Mohinee 
Mohun Roy for Respoudents. 


A decree-holder in execution having attached certain 
lands, the judgment-debtors objected that the lands 
were not their property bat held by them as shebaits 
of a religious endowment, ‘The Moonsiff found that 
although the land formed part of some which had been 
Teleased by Gpverument as appropriated to religious 
purposes, they were held by defendants entirely to their 
own use, and overruled the objection : 

Hep that the order was one under Act VIII of 
1859 s. 246, and that no appeal lay to the Judge 

Hexp that the mere fact of land having been released 
by Governfhent on the ground of its being appropriated 
to the services of an idol dees not impose on it the 
character of a religious endowment, so as to exempt it 
permanently from being attached and sold in satisfac- 

„ tion of decrees against a person who may hold it. e 


Jackson, J—Tue appellant in thia case is 
the holder of a decree against the respond- 
ents Jogendro Nath Banerjee and another, 
and in execution of that decree he proceeded 
to attach and sell certain lands in the posses- 
sion of his judgmant-debtors, whereupon tho 
defendants raised the objection that these 
Jands were not their property but were held 
by them in the quality of shebaits, and 
belonged to the endowment of the temple of 
Kalee at Kaleeghat, near Calcutta. On that 
the Moonsiff proceeded to enquire whether 
these lands were in fact held as alleged, and 
he found that although the lands to which 
the question related formed a portion of the 
lands which had been released by Govern- 
ment as being appropriated to religious pur- 
poses, in point of fact these lands and other 
such lands had been and were held by the 
defendants, as by others of the fraternity, 
entirely to their own uses, and had been in 
fact alienated and dealt with by them at their 
pleasure, being in that way quite distinct from 
the lands definitely held for and devoted to the 
service of the idol. Accordingly he held 
that the judgment-creditor might seize and 
sell the property in question in satisfaction of 
his decree. On appeal to the District Court, 
the Judge reciting that it appears from 
the judgment of the Moonsiff that both 
parties admit that this land' was set apart for 
the purposes of religious worship, and that 
the debtor holds the land as a trustee who 
is bound to devote the proceeds to those pur- 
poses, and stating then that the Moonsiif 
finds on the evidence that in point of fact 
the proceeds are not so applied, but that the 
interest in it is conveyed from one member 
of the priesthood to another, observes :—“ It 
“is clear that if the debtor holds the land ns 
“a trustee he has no interest in it which the 
“ decree-holder can put up to sale. It is also 
“clear that as the land has been devoted to 
“the provision of the means of conducting 
“the religious services, the mere misconduct 
“of and fraudulent misappropriation of the 
“proceeds: by the priest or other person 
“cannot affect the matter or render the land 
“liable to sale. If the judgment-debtor 
“misapplies the proceeds, he would be as 
“liable to punishment as if he embezzled 
“money offerings, but the Court cannot say 
“that it will treat the land as the property 
“of a private person because the priest who 
“has charge of it--has used the money for 
“his private purposes.” 

The decree-holder appeals specially to this 
Court, aud contends in the first place that 
the order of the Moonsiff must be dealt 
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with as an order under Section 246 of the | against a person who may hold it. Cases 
Code of Civil Procedure and that no appeal | may be easily imagined in which whatever 
lay to the District Court’; and secondly he | the original use and purpose of the lands 
contends that the order of the Judge suppos- | may have been, they may in time have 
ing that the appeal lay is erroneous. On| become detached from those purposes and 
the first point, we are referred to the authority | have come into the hands of some private 
of two cases, one in XV Weekly Reporter, | person, and the case might be such that a 
p. 339, and the other in XI Weekly | suit to recover them fur the benefit of the 
Reporter, p. 204. idol would be barred. It would be idle, we 
‘ These were cases precisely analogous to | think, in that case to say that the right, title, 
the present, and it was held in one case that | and interest of the person in possession 
the order cnme clonrly under Section 246, | could not be sold in satisfuction of a decree 
and in the other that it was virtually within | against him, It is impossible in this case 
the menning of Section 246 and no appeal ; to say what the real state of the facts may 
lay. A class of cases somewhat similar to | be. Whether the right of the idol is in full 
the present have been lately under considera- | force nnd vigor at present or not, it is clear. 
tion. We mean cnses in which parties who! that the defendants have been using the 
had been sued in some representative charac- | proceeds of the lands and dealing with them 
ter and against whom judgment had gone, |as if they had the full ownership. In that 
upon the seizure of property in satisfaction | state of things, we think there was an inter- 
of decree against them hrve objected that l est which the decree-holder was at liberty to 
that property came into their hands, not in | attach and cause to be sold, leaving the 
the character in which they had been sued, | question what had been sold to be settled 
but in their own capacity, These cases we | ultimately between the purchaser and the 
think are distinguishable from the present, | representative of the idol. 
and we are boune to say that it appears toj We think the decision of the Moonsiff 
ùs more convenient to deal with these censes | should be restored and the order of the 
as orders under Section 246 than as orders | Lower Appellate Court set aside. Each party 
under Section 11, Act XXIII of 1861. | will bear his own costs in all the Courts. 
If we were to treat them as ordera under ; 
_ Section 11, we must hold that a decision of 
the Court executing the decree otherwise The 18th March 1874. 
thin as reversed or altered on appeal would Present: 
be final. But it seems clear that it would be > . 
competent to any party interested to impugn The Hon’ble W. gi and E. G. Birch, 
the conduct of the shebait and bring a suit Mages. 
for the purpose of establishing the right of 
the idol. In that view of the case, we 
should prefer to be bound by the authority Case No. 1492 of 1873. 
of the decisions cited and to say that there is : : 
no appeal to the District Court, but we think Special Appeal from a decision passed by 
in either point of view the decision of the the Judge of East Burdwan, dated the 
Moonsift is right and ought to be maintained. Tth April 1873, affirming a decision, of 
We are upable to acquiesce in the view taken the Subordinate Judge of that district, 
by the District Judge, which in the first dated the 80th December 1872. 
place is founded upon an inexact statement ; ; 
of what appears from the evidence and the Wooma Soonduree Dossee (Plaintiff) 
Moonsiff’s judgment. Both the parties did Appellant : 
ppe 3 
not admit that these lands were set apart |, 
for purposes of religious worship. What pares 
the witnesses stated was that these lands 
formed part of the lands which the Govern- Raj Kristo Roy and others (Defendants) 
ment had released on the ground that they Respondents. 
were appropriated to the services of the idol. 
We cannot admit that the fact of the land | Mr. C. Piffard and Baboo Rash Beharee 
having been released for that reason imposes Ghose for Appellant. o° 
upon it a character of religious endowment . 
so as to exempt it permanently from being Baboo Bhugobutty Churn Ghose for 
attached and sold in sofisfavtion of decrees | e Respondents. 


Kubooleut—Breach of Covenant—Damage, 
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A knbooleut in which the tenant undertook to preserve 
cartain trees in a jungle and not to injure them in any 
way, providing that if he relinquished the taloak after 
destroying the jungle he would pay Rs. 2,000 as the 
value of the trees, was construed to contain two distinct 
covenanta, the second being a covenant not to injure the 
trees, on breach of which damages could be recovered. 


Markby, J—It appeara to us that the 
construction which the Lower Courts have 
put upon the kubooleut filed by the plaintiff 
is not the true construction to be put upon 
it. The words used are these :—“‘ I will pre- 
“ gerve and possess the trees, &c., which are 
“or will grow in the Rakha Jungle which 
“appertains to this mouzah, and I will not 
“injure or destroy them in any way. If 
“ I relinquish the talook after destroying the 
“ jungle, or cause it to be sold by non-pay- 
“ment of rent, I will then pay without 
“ objection two thousand rupees, the value of 
“ the trees of that Rakha Jungle.” Then 
the substantial question is (as was put by 
Mr Piffard) whether this isa single cove- 
nant or two distinct covenants. e think 
that there are two covenants, the first 
Clause provides for the preservation of the 
trees growing in the jungle, and there isa 
distinct covenant not to injure or destroy 
them in any way, so that upon the breach of 
that covenant damages might be recovered. 
The second Clause is thatif after destroying 
the jungle the tenant gives up his tenancy, 
then the damages which the proprietor is to 
be entitled to recover in consequence of the 
trees being destroyed should be a sum of 
Rs. 2,000, and this special provision was 
probably added beeause in that case there 
might be some difficulty in ascertaining the 
exact amount of damage that had been done 
by the out-going tenant. If (as we may 
reasonably presume) it was the object of the 
proprietor to keep the trees as they were 
upon the estate, that object would be wholly 
dofented if the trees could be cut down by 
the tenant during the tenancy without sany 
liability toa suit for damages. We thivk, 
therefore, that there was a separate and dis- 
tiuct covenant not to cut down the trees, and 
that covenant having been broken by the 
tenant, the proprietor is entitled to recover 
damages from him. ‘The case, therefore, will 
be remanded to the Court of first instance to 
ascertain what damages the plaintiff is entitled 
to on acgguot of the trees having been cut 
down by.the defendant, , 


The costs of this appeal and of the Lower 


Courts will abide the ultimate: result. e| 
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The 18th March 1874. 


Present : 


The Hon'ble W. Markby and E. G. Birch, 
Judges. 


Sale for Arrears of Rent—Ltability of 
Purchaser. 


Case No. 1587 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 18th April 1873, modifying a 
decision of the second Sudder Moonsiff 
of that district, dated the 24th January 
1873. 


Beepin Beharee Biswas (Plaintiff) Appellant, 
versus 

Judoonath Hazrah (Defendant) Respondent. 

Baboo Rash Beharee Ghose for Appellaut. 


7 No one for Respondent. 

The purchaser of a tenure at a sale for arrears ot 
rent was held to be liable for rent from the date on 
which the sale was confirmed, for, until such confirma- 
tion, he could not obtain the certificate of purchase. 


Markby, J.—W E think that the decision of 
the District Judge is right. What he has 
in substance decided is that the defendant is 
liable to pay rent for the tenure from the 
date on which his title to the property com- 
‘menced. Under the Jaw the sale to the 
defendant was not absolute until it was 
confirmed, and until the sale was confirmed 
he could not obtain that which is in fact a 
conveyance to him of the property,—namely, 
the certificate of purchase. Upon this 
ground we think that the District Judge is 
right in holding that the defendant was 
liable to pay rent from the date on which the 
sale was confirmed, that being the eatliest 
date on which he could have obtained 
possession of the property under his purchuse. 

That being the only point which arises out 
of the Judge’s judgment, we dismiss tho 
special appeal, but without costs, no one 
appearing for the respondent, s 
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Tke 18th March 1874. 


Present : 
The Hon’ble Louis S. Jackson aud W. Ainslie, 
Judges, 


Act XX of 1863 s, 18— Appeal, 


Application for the admission of a Mis- 
cellancous Appeal from an order passed 
by the Judge of Twenty-four-Pergun- 
nahs, dated the 29th November 1873. 


1 


Delrus Banoo Begum (Opposite Party) 
Appellant, 


CErsus 


Hadjee Abdoor Ruhman-and others (Peti- 


tioners) Respondents. 
Baboo Ashootosh Dhur for Appellant. 


No one for Respondents. 


No appeal lies from an order passed under Act XX 
of 1868 s, 18, 


Note by the Deputy Registrar —As the 
order of the Judge aguinst which this appeal 
is preferred is not a decree in a suit or an 
order passed in execution of a decree, which 
are appealable under the Civil Procedure 
Code, but is an’order passed under Seetion 
18 Act XX of 1863, which is silent as to 
any appeal, I solicit the orders of the Court 
as to whether this appeal should be received 
and registered. 


Jackson, J.—We think no appeal lies in 
this case, and that the application should be 
refused. z 


The 19th March 1874. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Suit for Kuboolsut— Informal Notice, 
Case No. 1293 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Kungypore, 
dated the 29th June 1871, reversing a 
decision of the Moonsiff of Buddiakhally, 
dated the 6th January 1871. 


Shama Soonduree Debia (Plaintiff) Appellant, 
versus 
Degumburee Debia (Defendant) Respondent. 


Baboo Jssur Chunder Chuckerbutty for 
Appellant. 


Baboo Grija Sunkur Mojoomdar for 
Respondent, 

In asuit for a kuboolent at an enhanced rent, where 
the defendant ın ‘his examination took no exception to 
the notice, And his detence was not prejudiced by any 
informality theren, the Lower Appellate Court reversed 
the decision of the first Court (which had decreed the 
claim) on the -teounical ground that the notice was not 
properly served. „HELD that the Lower Appellate Court 
was bound to go into the merits. 


Kemp, J.—Tux plaintiffs are the special 
appellants in this case. They brought a suit 
originally for a kubooleut at an enhanced 
rate: in that suit the defendants pleaded a 
mokururee ; the mokururee was found to be 
not proved, but the plaintifs suit for a 
kubooleut was dismissed on the technical 
ground laid down by the` Full Bench that 
they had sued for less than was found to be: 
due on enquiry. The present suit is for 
arrears of rent at an evhanced rate after 
service of notice. The defendants in the 


‘| Court below did not state that no notice at 


all had been served, but alleged that ıt had 
not been served in proper time and jn due: 
form, 

The first Court overruled these odjections. 
and gave the plaintiff a decree. On appeal 
the Subordinate Judge has reversed that 
decision on the ground that there is no proof 
that the notice was properly served. 

The grounds tuken in special appeal ara: 
that the Lower Appellate Court should not. 
have reversed: the decision on the merits on 
the technical ground; that the, "Lower 
Appellate Court hasnot taken any notice of the: 
deposition of the defendant in which he does 


pot raise any objection as to the non-service 
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of notice at the proper time and in due 
‘form ; that the notice is substantially correct ; 
and lastly, that the Lower Appellate Court 
is wrong in saying that the notice is bad 
' because it does not contnin the words “same 
class of ryots.” A ground has also been 
urged in this Court, which was not taken in 
the Court below, that even were the Court 
to hold that the notice was informal, the 
plaintiffs would still have a right to a 
declaratory order reciting their right to 
enhance on issue of fresh notice. : 
We think this case must be remanded for 
trial on the merits on the third ground of 
special appeal, namely, that the Lower 
Appellate Court was wrong in not taking any 
notice of the deposition of the defendant. 
The defendant in this case was examined ; 
he took no exception whatsoever to the 
notice, and objected only to the rates. There- 
fore this is a case in which the defendant 
knowing perfectly well the grounds upon 
which enhancement of rent was demanded, 
and making no objection in his examination 
to the notice ag not having been a formal one, 
or served in proper time, and his defence not 
having in any way been prejudiced by the 
informality, if any, in the notice, we think 
the Subordinate Judge was bound to go iuto 
the merits of the case. We, therefore, 
remand the case to the Subordinate Judge for 
trial on the meriis. Costs to follow the 


result. i 
The 19th March 1874. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Sale of Putnee—Publication of Notice—Reg. 
‘VIII of 1819 8. 8 cl. 2. 


Case No. 214 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 29th July 1872. 


Mungnzee Chaprassee and others 
(Defendants) Appellants, 
versus 
Sreemutty Shibo Soonduree ( Plaintiff ) 
Respondent. 

Baboo Sreenath Doss for Appellants. 


MFG. Gregory for Respondent. 


In the case of a sale of a putnes talook for arrears of 
rent, so long as the cutcherry at which notice on the 
defaulter, as 1equued by Regulation VIII of 1819 s 8 


ol, 2 is served, is an adjacent one, in which all the business 
of the defaulting putnee 1s carried on, and 1s on land 
belonging to the defaulter, publication at that cutcherry 
is a sufficient publication. 

Inadequacy of price 1s no ground for setting aside a 
sale regularly held under the putnee law. 


Glover, J.—Tx1s was a suit to set aside 
the sale of a putnee talook held under Regu- 
lation VIII of 18f9. on the ground that the 
usual notices required by law had: not been 
served. The plaint is not very cleatly 
worded, but we gather from the record that 
the plaintiff denied the service of all the 
three notices required by the Regulation. 
She alleges,‘we understand, that neither in 
the Collector’s cutcherry nor in the zemin- 
daree cutcherry were the sale proclamations 
published, whilst no notice was published 
either in the defaulter’s eutcherry-house or 
in any town or village on the land. She 
admits that arrears. of rent were due, but 
declares that she knew nothing of any steps 
being taken to realize them under the 
Regulation. She alleges fraud on the part 
of her tuhseeldar, the defendant No. 3, who, 
she alleges, in collusion with the other 
defendant, defaulted in payment of the rent, 
and so caused the estate to be sold; the 
defendant No. 2 purchasing it at auction at a 
totally inadequate price. She adds that 
although her husband, Gooroo Doss, died 
some time previous to the default, the notices 
were drawn up in his name, although she, 
the plaintiff, had succeeded to the property. 

The zemindar, defendant No.1, through his 
agent, alleges that the notices were all duly 
served ; that the death of Gooroo Doss, the 
plaintiff’s husband, was not known to the 
landlord; and that as the plaintiff never 
applied to have her name substituted in his 
serishtah for that of her deceased husband, 
the semindar was not bound to issue notice 
in her name. 

Fhe purchaser, defendant No. 2, repeats 
the defence that the notices were all properly 
served, and saya that the notice to the 
defaulter was seut to her cutcherry at Oottur 
Namses and received by the tulseeldar Kisto 
Kishore ; that the sale was held in the 


e| presence of numerous bidders, of whom he, 


defendant, offered the highest price ; and that 
it was conducted strictly according to law. 
He adds that the object of the putneedar 
was to get the tenure sold, and to buy it 
herself benamee, and so break up the 
howalahs of the defendant and get the estate 
free from incumbrances, 

The Subordinate Judge fixed four issues, 
but only found it necessary to try two of 
them. He considered, first, that the zemindar 
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was justified in issuing notice in Gooroo 
Doss’ name, inasmuch as the widow had not 
applied for registration in his serishtah ; and 
secondly, that, although the notices at the 
Collector’s office and the zemindaree 
cutċherry had been duly proclaimed, the 
notice required by Clause 2 Section 8 of 
Regulation VIII of 1819, to be served on 
the defaulter in his cutcherry on the spot, 
had not been served there, but at another 
cutcherry called Panai:taik, situate within 
another talook not appertaining to the 
defaulting putnee. He held, therefore, 
without going into the other issues, that the 
sale was illegal, ond that the plaintiff was 
entitled to set it aside. 

Against this decision both putneedar and 
purchaser have appenled, the former under 
Section 348 of the Procedure Code. 

The defendant contends that the notice 
was duly served at the putneedar’s cutcherry 
of Oottur Namsee, and that the finding of the 
Subordinate Judge that it was not so served 
is against the evidence ; but that even if the 
notice were not shown to have been served 
nt Oottur Namsee, it was in the Subordinate 
J udge’s opinion proved to have been served at 
Pannirtaik, and that service in that cutcherry 
was a good and sufficient service, 

The plaintiff objects to the Subordinate 
Judge’s finding that the preliminary notices 
were duly served, and also to that part of the 
judgment which declares that the notice on 


the spot was served on the tuhseeldar Kisto‘ 


Kishore at Panairtaik 

With reference to this part of the oase, 
we think, after having heard all the evidence 
recorded by the Subordinate Judge, that the 
fact of general notice such as is required by 
the first part of Clause 2 Section 8 of the 
putnee law, is proved, and that such notice 
was duly published at the Collector’s cut- 
cherry, and afterwards at the zemindar’s 
sudder cutcherry. Ithas been objected by the 
plaintiff's vakeel that the only evidence of 
publication in the Collector’s cutcherry is the 
return of the Nazir, which is no proof of 
the fact. But this is not quite accurate. 
There is on the record a proceeding of the 
Collector in which he declares it proved that 
the notice required by law had been duly 
hung up in his cntcherry, and no objection 
wns made to this decision till more than a 
month afterwards, when the putneedar made 
an unsuccessful petition to the Com- 
missioner. This notice, however, is a 
general notice containing the names of all 
defaultors. Now itisnot denied that there 
wero other otapltety tHe time plaint- 
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ift fell into arrears, or that their names were 
duly proclaimed at the Collector’s cutcherry. 
All the names would be embodied in one 
proclamation, and there is no reasonable 


ground for supposing that the plaintiff’s - 


name was omitted. With regard to pub- 
lication at the zemindar’s cutcherry, we see 
no reason to disbelieve the direct evidence of 
the fact which satisfied the Subordinate 
Judge. 

Nor are we inclined to differ with him 
(and this brings us to the defendant’s appeal) 
as to the service af. Oottur Namsee. The 
evidence ou this part of the case preponder- 
ates heavily in favor of no notice having 
been served there. Indeed, the Ameen’s 
report, if believed, would be.almost conclusive 
of the fact. We hold that there was no 
cutcherry-house belonging to the plaintiff at 
Oottur Nameee at the time the notice was 
served, and that the businees of that putnee 
was carried on at the cutcherry-house of the 
adjacent talook of Panairtaik. 

Then comes the question, was notice 
served nt that cutcherry ; and if so, was it a 
sufficient notice? On the first point we 
agree with the Subordinate Judge. There is 
a great deal of, apparently, truthful testimony 
as to the fact of the notice having been given 
to Kisto Kisbore, the plaintiff’s tuhseeldar at 
that place, and Kisto Kishore’s receipt for 
the notice has been filed. No doubt the 
tuhseeldar who has been examined denies his 
signature, but the direct evidence that he 
signed it is very strong, and the Subordinate 
Judge, on comparing the signature with 
Kisto Kishore’s admitted signature, found the 
two to correspond closely. We have not 
been able to make the comparison for 
ourselver, as the original signatures have not 
been sent up with the record ; but as the 
plaintiff, who objected to this part of the 
Subordinate Judge’s finding, took no steps to 
have the originals sent up, which it was her 
duty to do if she wished to impugn the 
Lower Court’s judgment on this point, we 
are bound to take the finding of the Subor- 
dinate Judge that there was a great 
similarity between the two signatures as 
correct. On the whole of the evidence, we 
think that notice was sent to the Panairtaik 
cutcherry ; that that was the only cutcherry 
the plaintiff had ; and that there she transacted 
all her zemindaree business: we think alse 
that her tubseeldar Kisto Kishore accepted 
the notice, and that so far the zembfdar did 
what the law directed. 

As to the sufficiency of that notice, there 
hfs been much argument, and we were at 
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firat inclined to hold that the words of the 
Section, “ to be similarly published at the 


- eutcherry, or at the principal town or village 


upon the land of the defaulter,” made it 
imperative that the cutcherry at which notice 
was to be served (where it was served at a 
cutcherry) should be “ upon the land which 
was the subject of the default ;” but the 
meaning of the sentence is not absolutely clear. 
The comma after the word cutcherry gives, 
no doubt, considerable strength to the argu- 
ment of the defendant that* the cutcherry 
need not be on the land which is-the subject 
of the default, but may be on any other land 
the property of the defaulter. And there is 
a decision of the late Sudder Court—Loot- 
funnissa v. Kooer Ram Chunder and others, 
S. D. A. Decisions for 1849, p. 371—in 
which the same construction of the Section 
is declared. I do not desire, therefore, to 
uphold my first impression, especially as it is 


' deferred to the opinion of my learned brother 


Kemp. At all events, I am prepared to hold 
with him so far that so long as the cutcherry 
at which notice on the defaulter, as required 
by the Act, is served, is an adjacent one, in 
which ail the business of the defaulting 
putnee is carried on, and is on land belonging 
to the defaulter, publication at that cutcherry 
is a sufficient publication,—the object of the 
law being to give information to the tenant 
in arrear. 

We are of opinion, therefore, that the sale 
was not vitiated by any defect of netice and 
that the Subordinate Judge’s decision was 
wrong. 

There is no necessity for our going further. 
When the case was heard, neither ‘party 
wished to adduce any additional evidence on 
the 3rd or 4th issues, and there is nothing 
on the record that can be said to prove the 
allegation of fraud put forward by the plaint- 
iff. Inadequacy of price, supposing the 
fact to be so of which we have no proof, 
would be no ground for setting aside a sale 
regularly held. The law does not compel 
bidders to give a fair price ; it is sufficient if 
notice is given to intending purchasers that 
the sale is going to take place. Moreover, the 
price paid by the defendant No. 2 is almost 
equal to twelve years’ purchase of the rental, 
which, although it may be a low price, cannot 
be called an altogether inadequate one. 

The plaintiffs cross-appeal is dismissed, 
and that of the defendant allowed. The 
Subordinaée Judge’s order is set aside, and 
the sale declared to be valid. In other 
words, the suit of the plaintiff will be 
dismissed, with costs in all Courts, e 


THE WEEKLY REPORTER. 


Rulings. on 


The 19th March 1874. 


Present: 


The Hon'ble F. B. Kemp and F, A. Glover, 
Judges. 


Act SX VII of 1860—Mahomedun Law— 
Residuaries.* 


Case No. 403 of 1873. 


Miscellaneous Appeal from an order passed, 
by the Officiating Judge of Sylhet, dated 
the 26th July 1873. 


Mahomed Haneef, Appellant, 


versus 
Mahomed Masoom and others, Respondents, 


Moulvie Syud Murhamut Iossein ont 
HMoonshee Serajul Islam for Appellant. 


No one for Respondents, 


Under the Mahomedan law, the succession of rei 
duaries in their own nght is as unlimited in u 
collateral as in the direct line, whore it 18 expr --ly 
said to be how low and how high soeyer, 


Kemp, J.—It is unfortunate in this ease 
that nobody appears for the respondent, inas- 
much as we should like to have bad an 
argument on the point. It appears that the 
appellant before us applied for a certifiean 
under the provisions of Act X XVII of 1560, 
alleging that the deceased Mahomed Anc . 
died leaving debts due to him amounting to 
Rs. 400. The application was opposed he 


“Mahomed Masoom, Mahomed Munsoor, and 


others. They alleged that Mahomed Ancecs 
died leaving a widow and a sister ‘Tumeczn ; 
that the widow and sister are now doad ; au 1 
that they as the heirs of Tumeeza mo 
entitled in preference to the applicant to s 
certificate. ‘he Judge in a» very short 
decision states that the applicant has nò 
standing according to the Mahomedan Jaw ts 
apply for a certificate under the provisions 
of the Act; that the applicant claimed that 
Nyamut was his paternal ancestor in the Sth 
degree, the said Nyamut being the common 
ancestor of himself and of the decena» i 
Mahomed Ances in the Gth degree, Tis 
Judge, however, TA such tracing Trin, 
ée 


of 
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is not recognized under the Mahomedan law, 
and therefore rejected the application of the 
petitioner. 
In appeal, it is contended that the 
. Judge is wrong, and that the Mahomedan 
Jaw has been misunderstood by him. On 
referring to Baillie’s Digest of Mahomedan 
law, we find that the detail of residuaries is 
not carried farther in any of the authorities 
than the uncles of the grandfather, but that 
it would have been superfluous to do 80, as 
the grandfather had been already defined to 
be a father’s father how high soever, so that 
° the detail is in reality co-extensive with the 
definition, and the succession of residuaries 
in their own right as unlimited in the col- 
lateral as it is in the direct line where it is 
expressly said to be how low and how high 
soever ; and certain cages have been quoted,— 
Bhanoo Bibee v Imam Bux, S. D. A. Rep. 
Vol. I, and also two Madras cases. 
We, therefore, reverse tho decision of the 
_Judge and direct that a certificate be granted 
to the petitioner. The Judge, if he deem it 
advisable, will take security from the peti- 
tioner under the provisions of the Act. The 
appeal is decreed with costs. Pleader’s fees’ 
one gold mohur, 


The 19th March 1874. 
Present: 
The Hon'ble Louis S. Jackson, Judge. 
Puinee Lease—Abatement of Rent. 
Case No. 720 of 1873. 

Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 27th November 1872, modifying a 
decision of the Sudder Moonsiff of that 
district, dated the 80th January 1872. 


Gour Molun Roy (Plaintiff) Appellant, 


versus ° 


Radha Ramun Singh 


(Defendant) 
Respondent. 


Baboo Doorga Doss Dutt for Appellant. 


Baboo Gooroo Doss Banerjee for 
Respondent. 


In a suit by a putneedar to recqver rent in accordanco 
with the terms of a y sas lease, the defendant 
e 


b 


* been damaged by plaintiff's misre 


b 





claimed an abatement of his putnee rent on the gromd 
that his predecessor had obtained such abatement in a 
previous rent-suit, m which 1t appeaied that the lessor’s 
share was slightly less than what was described in the 
lease : 

Hep that, unless defendant could show that he had 
entation as to the 


extent of his share, he could not relieved from his 


contract, at least in this shape. 


Tae defendant in this case took 
from the plaintiff a dur-putnee lease of 
the plaintiff’s share in a certain mehal, 
which share whs stuted to be 4 annas 17 
gundahs 1 cowree 1 krant. It appears that 
at the time when this contract was entered 
into there was a subsisting ijarah of the 
same share granted to Mr. Hills, and the 
defendant would not be entitled to obtain 
khas possession until the expiry of Mr. Hills’ 
ijarah. The plaintiff suing to recover rent 
from the defendant in accordance with the 
contract, the defendant objected amongst 
other things that in a previous suit for rent 
by the mother of the plaintiff against 
Mr. Hills, the ijaradar, it appearing to the 
Court that the lessor’s share was slightly 
less than what was described in the lense, 
viz., less by 2 gundahs 2 cowrees 2 krants, 
Mr. Hills had obtained an abatement of his 
rent to that extent. The defendant claims 
the benefit of that decision and insists that 
he also is entitled to an abatement of hia 
putnee rent. It is not necessary for the 
purpose of the present case to consider 
whether the judgment as between Omma 
Moyee, the plaintiff’s mother, and Mr. Hills, 
was correct or not. No appeal has been 
made and the parties bave chosen to be 
satisfied with it. The question now is 
whether the defendant was entitled to the 
abatement which has been given to him by 
the Courts below. The defendant has been 
called upon to show any authority for such 
reduction. It does not appear that either in 
the present suit or in the suit against 
Mr. Hills, any evidence was given as to what 
the lessee bad got possession of, nor did 
Mr. Hills or the present defendant take any 
steps to be relieved of their contract. It 
appears to me that unless the defendant can 
show that he had been domaged by the 
misrepresentation of the plaintiff as to the 
amount of hig share, the Court ought not to 
relieve him from his contract, and that he is 
not entitled to ask for relief at any rate in 
this shape. It appears to me that the 
judgments of the Courts below efight to be 
modified, and the plaintiff is entitled to rent 
according to the terms of the kubooleut, I 
make no order ns to costs. 


2 
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The 19th March 1874. 


Present : 
The Hon’ble Louis S. Jackson, Judge. 


Erection of House on joint Land—Co-owner's 
Remedy. 


Case No. 1606 of 1873. 


Special Appeal from a decision passed by the 
Officiating Additional Judge of Twenty- 
four Pergunnahs, dated the 29th April 
1873, affirming a decision of the Moon- 
siff of Diamond Harbour, dated the 22nd 
May 1872. 


. Massim Mollah (Defendant) Appellant, 
versus 
Panjoo Ghoramee (Plaintiff) Respondent. 
Baboo Doorga Ram Bose for Appellant. 
Baboo Taruck Nath Dutt for Respondent. 
In a suit to obtain an order for the demolition of a 
house erected on land the joint property of plauntiff and 
defendant, even though in strictness defendant had no 
right to ereot the house without the consent of his 
co-owner, the Court ought to inquire whether, under all 


the circumstances, the ends of justice cannot be satisfied 
by some other remedy. 


Tux plaintiff in this case sued to obtain 


an order for the destruction of a bouse 


erected by the defendant upon land which 
the plaintiff alleged to be the joint property 
of both, and it appears that in this yaari 
according to the plaintiffs statement, the 
plaintiff's interest was to the extent of | 
one-third and the defendant’s to the extent | 
of two-thirds. The defendant, however, | 
alleged that the house had been erected 
upon land belonging to him exclusively. 
The case seems to have undergone a good ; 
deal of enquiry, two Ameens having been | 
sent to the spot; but the upshot of it -has 
been that the Courts below have found the 
land upon which the hut stood to be the 
joint property of the plaintiff and the defend- 
ant, and thereupon considering that the | 
defendant had‘no right to erect the hut upon j 
the land without the consent of the other 
party, they gave the plaintiff a decree. The’ 
Moonsiff’s words are:—“I hold that the, 
“ defendants have appropriated to their own | 
“use an average area of ove hatta of land 
“ out of the lands of dag 42 by raising a hut 
“and mud wall over it. The’ defendants 
“ have gg right to taro to their own use any 
“ portion of the ijmaleg land without the 
“consent of the plaintiff.” This decision 
has been affirmed by the District Judge. ı 





Now no doubt, in strictness, the defendant 
not being the sole owner of the land had no 
right to erect the house thereupon without 
the consent of the co-owner, but then the 
louse having been so erected the assertion o1 
the plaintifi’s strict right might be attended 
with loss to the defendant, which would h.- 
out of proportion to the relief which the 
plaintiff was entitled to ask for. It wa. 
pointed out by the late Chief Justice in a 
caset in III Bengal Law Reports, App.. 


* Tho 20th May 1869. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief Jugic, aud 
the Hon'ble F. A. Glover, Judye. 


Case No, 404 of 1869. 


Special Appeal from a decision passed by the Subordinat 
Judge of Sarun, dated the 21st Norcmber 1868, affir 
iga decision of the Moonsiff of Sursa, dated the Ltt 

ebruary 1868. 





Lalla Bissambur Lall (one of the Defendants) App faa’ 


versus 
Rajaram (Plaintiff) Respondent. 


Hr, R. T. Allan and Baboo Bhowanee Churn Dutt 
for Appellant. 


Baboos Romesh Chunder Mitter, Moheah Chunder Che + 
dhry, and Doorga Doss Dutt for Respondent, 


Peacock, C.J.—One issue rawed by the Subordinate 
Judge was “whether the said land being joint. th 
defendant’s erecting a wall of the house over the sau! 
joint land is valid, or whether the said wall ought to b 
demolished.” He then, ın his judgment, proceeds to shor 
that the land is joint, and he says that “im complianca 
“with what has been above alluded to, it is proved thai 
“ the said land is conjointly held by both parties; then 
“ under these circumstances the defendant's erecting » 
“wall of his house on the conjoint land without the 
“accord and consent of the plaimt:ff 1a by all mean 
“ unlawfal—nay the said wall 13 fit to be demolished 
“therefore it 1s ordered that the appeal be dismissed," 
the substance being that the wall was to be demolished. 
It appears to me that oven if the defendant had not a 
atrict legal right to build the wall upon the Joint land, 
that this is not a case ın which a Court of equity ought 
to give its assistance for the puipose of having tho wall 

ulled down. A man may insist upon his strict right», 
at a Court of equity 1s not bound to give its asist- 
ance for the enforcement of such striot rights. 

It appears to me that this 1s a case in which, apparently, 
no injury to the plaintiff has been caused by the 
erection of the wall, and that, therefore, the plaintiff ought 
to be left to such remedy as he may have without val z- 
mg to a Court of equity for assistance in having the 
wall demolished. He may, if he think fit, apply ior n 
partition; but I do not think that it would be equitabl, 
after the defendant has gone to the expense of buildin , 
the wall upon the land of which he was a joint owne:, 
to have that wall demolished at the suit of his joint 
co-sharer without showing that it causes any mjury to 


ee ae 
nder these circumstances I think that the appeal 
ought to be allowed, and the suit of the plamtiff dis- 
missed with costs. 

Glover, J.—I coneur, 


de 
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page 67, that parties cannot be allowed under 
all circumstances to ask the assistance of the 
Court in enforcing their strict legal rights. 
The Courts below ought to have enquired 
whether, it being admitted that the land was 
joint, the circumstances were such that the 
plaintiff was entitled to insist upon the 
demolition of. the hut. They should have 
referred to the conduct of the plaintiff at the 
time when the bouse was erected, to the 
possibility of affording the plaintiff relief of 
other kinds by dividing off his undisputed 
share of this land or otherwise, and consi 
dered whether, under the circumstances of 
the case, the ends of justice required that 
the house should be pulled down. The case 
must go back to the Lower Appellate Court 
in order that these points may be enquired 
into and a fresh decision arrived at. I think 
under the circumstances that both the parties 
to the suit should be examined in Court. 


The 20th March 1874. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 
Construction— Limitation. 
Case No. 1788 of 1873. 


Special Appeal from a dectsion passed by 
the Additional Subordinate Judge of East 
Burdwan, dated the 15th May 1873, 
affirming a decision of the Moonsiff of 
Cutwa, dated the 24th February 1873. 


Mussamut Bibee Efatoonnissa (Plaintiff) 
Appellant, 


versus 


Kbondkar Khoda Newaz and another 
(Defendants) Respondents. 


Mr, Ameer Ali and Sfoonshee Abdool Baree |» 


for Appellant, 


Baboos Taruck Nath Sen and Umbika 
Churn Banerjee for Respondents. 


lu a suit to recover moncy lent upon a mor 
which defendant refused to register, dofendant ae 
construction upon the arrangement which was accepted 
by the Court and the claim dismissed as premature : 

Hcp that when plaintiff sued agam in due (ie. 


eb 





mature) time, it waa not open to the parties, or to the 
Court, to say that the first construction was wrong. 

Markby, J.—Ir appears in this case that 
the suit is brought to recover a sum of 
money lent by the plaintiff to the defendants. 
The money was lent upon a mortgage made 
by the defendants to the plaintiff by way of 
conditional sale, and the defendants having 
refused to complete their mortgage by regis- 
tering the conditional sale, the plaintiff 
brought a suit to recover the money at once. 
It was then held that as the money was not 
due under the arrangement between the 
parties until 1276, that suit was premature 
and must be dismissed. On the plaintiff 
now bringing her suit again after 1276, it 
has been dismissed on the ground of limit- 
ation ; and the ground of limitation taken 
appears from the judgment of the Moonsiff. 
He says that on the defendants refusing to 
register the deed the plaintiff could have 
either enforced registration by following the 
procedure laid down in the Registration Law; 
or she could have sued for the refund of the 
consideration-money for breach of contract ; 
but he says that in the latter case her cause 
of action arose directly when the defendants 
refased to register the document and sur- 
render the mortgaged property, and that it is 
therefore now barred. Now the result, of 
that is, that whereas in the former suit 
between the same parties one construction 
was put upon this arrangement, namely, that 
the debt was not due until 1276, a contrary 
construction is now put upon it by another 
Judge in deciding a suit between the same 
parties, namely, that the money was due at 
the time when the arrangement was made. 
That is a thing which cannot be done. 
Whether the decision in the first case was 
right or not it is not necessary (as it seems 
to me) for us to consider. The defendant 
upon the former occasion put forward what 
he considered to be the true construction 
of the arrangement between the parties. 
That was accepted by the Court which then 
tried the suit as the right construction, and 
it ip not open now to the parties to say that 
that construction was wrong, nor is it open 
to the Court to say so. That decision is 
binding as between these parties, and it must 
be acted upon. 

The result is that the suit will have to be 
remanded to the Court of first instance to be 
re-iried upon the other issues, the issue on 
the question of limitation being decided in 
favor of the plaintif. Costs of this appeal 
and of the Lower Courts will abide the 
yltimate result. 
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The 23rd March 1874. 
Present: 
The Hon'ble Louis S. Jackson and W. Ainslie, 
Judges. 


Attachment under Act VIII of 1859 8, 81— Com- 
pensation under s. 88—Damages—LEstoppel— 
“Jurisdichon, 


Reference to the High Court by the Judge 
of the Small Cause Court at Furreed- 
pore, dated the 24th January 1874. 


Goburdhun Majhee and another, Plaintiffs, 
versus 
Banee Chunder Doss, Defendant. 


Certain moveable properties, fishing nets, &c.. having 
been attached under Act VIII of 1859 s. 81, the 
suit was eventually dismissed and costs awarded to 
defendants, who thereupon sued plaintiffs to recover 
damages sustained consequent on the attachment, vis., lst, 
for what could have been earned by means of the fishing 
nets had they not been under attachment; and 2nd, for 
injury suffered by the nets owing to carelessness and 


exposure : 

ELD that the suit was properly cognizable in the 
Bmall Cause Court and the Judge at liberty to take into 
consideration both elements of d Such a sult 
would only be barred when compensation had been awarded 
under s. 88, 


Case.—PLAINTIFFS, it appears, were sued 
by the defendant in the Magoora Small Cause 
Court for recovery of an amount due ona 
bond, and certain movenble properties, inclu- 
sive of six fishing nets of different sorts, were 
attached under Section 81 of the Civil 
Procedure Code for the security of the 
realization of the amount of the decree thar 
might be passed in their favor. The suit 
was ultimately dismissed and costs awarded 
to the plaintiffs, the defendants in that case. 
Plointiffs now come to this Court to recover 
damages sustained consequent on the attach- 
ment alluded to. The damages are divided 
into two heads: Istly, the amount which the 
plaintiffs could earn, during the period the 
properties were under attachment, with the 
aid of the nets, had they not been deprived 
of them; 2ndly, the value of the nets 
which are-said to have been deteriorated in 
value or become quite useless by reason of 
being exposed to damp, and no caution being 
taken to preserve them from the injury done 
by mice. The defendant pleads that this 
case is not maintainable in this Court and in 
its present form. 

With regard to the last head of the claim, 
it appears to me that if gnybody was to be 
responsible for any damage done to the nets 
during the period of attachment, it was thg 


officer of the Court to whose custody they 
were placed. Section 283 of the Civil 
Procedure Code is clear on the point. To 
argue that the defendant having caused the 
nets to be maliciously nttached, the plaintitls 
ean look to nobody other than the defendant 
for any damage done to their property in 
consequence of the attachment,-seems incon- 
sistent with reason, True the party attaching 
Another’s property is liable generally for 
damages accruing out of the act of attach- 
ment, but not, I am not inclined to belicve, 
for any injury done to the attuched property 
while in custody of an officer who is 
specifically responsible for the due custody 
thereof,.and whose neglect or want of caution 
can only hold ngainst himself, without 
affecting the party at whose instance the 
property was attached, and who was quite 
innocent in respect of the injury complained 
of. It being so, the officer of the Court, 
who had had the custody of the properties, 
has not been made a defendant in the crue, 
nor is he amenable to this Court. I think, 
therefore, that the defendant is not liable for 
that part of the claim accruing from the 
alleged injury to the nets while under 
attachment ; and if linble at all along with 
the attaching officer, the case ie defective for 
want of a necessary party to the suit. 

Itis not without some diffidence that F 
express my opinion with regard to the first 
head of theclaim. There can be no questionas 
to the liability of the party attaching prope: ty, 
if the attachment is brought about malici- 
ously, and the law (Section 88 Act VIII 
of 1859) invests the Court by order of which 
the attachment is made with discretionary 
power to award compensation, on application, 
to the aggrieved party, if it shall think it fit, 
on the dismissal of the case, Tho plaintiffs 
in this case have not availed themselves of 
that opportunity. They are neverthelcss 


“entitled to sue for damages notwithstanding 


their failure under the Section quoted. But 
then the question is in what Court should 
they seek redress. If the awardal vf damages 
were imperative in case of a dismissal of a 
suit on whatever ground it may be, any 
Small Cause Court within the jurisdiction of 
which the defendant might reside could havo 
jurisdiction in the cause. But it is not so. 
Malice is the basis ofsuch an action. The cause 
is obvious. Asuit may be dismissed on being 
proved to be fulse, or for want of sufficient 
proof of fact. In the former case the 
attachment per se is malicious, and in tho 
latter something yet remains to be seen 
whether it was as as or not, and that 
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was the reason why the Legislature invested 
the Court with discretionary power to be 
exercised as occasion, may seem fit. The 
Court which decides the case is the propef 
Court to exercise that discretion.. But when, 
instend of resorting to the Section (88) 
referred to, the aggrieved party brings a 
regular suit, does not such a suit involve a 
long and intricate investigation? I think it 
does ; and if so, is it not consistent with 
reason that the investigation should take 
place where the cause of action arose, and 
consequently in the Moonsiff’s Court, which 
is alone competent to try the point, both for 
its intricacy and convenience of all parties 
concerned ? A suit for damages sustained in 
character by a false charge, even when actual 
pecuniary loss is caused by way of absence 
from labor consequent on attendance during 
the investigation of the charge, is not 
cognizable by a Small Cause Court, merely 
because, I suppose, the malicious nature or 
otherwise of the charge is required to be 
proved, and because the damages are general 
and not specific. The same analogy may be 
drawn in this case, where the malicious 
nature or otherwise of the attachment is in 
question, and the assessment of the damages 
unliquidated. I say unliquidated, because 
the earning by capture of fishes is varied, and 
there ia no fixed date by which the assess- 
ment is to be calculated. It is also doubtful 
whether any deduction on account of labor is 
to be allowed when the action of the defend- 
nuts in attaching the nets did not interfere 
with it, and when the labor is an essential 
element to bring about the gross income 
claimed as damages. Under these grounds 
I think this Court has no jurisdiction to 
entertain this case. While going to decide the 
cnse, I was requested to refer the matter to 
the High Court and regerve judgment until 
receipt of the order of the Comt, As the 
matters are important I agree with the 
plaintiffs pleader to submit the case for the 
opinion ‘of the Court, but do not see the 
necessity of reserving my order, as it should 
merely be contingent on the order of the 
Honorable Court. The suit is therefore dis- 
missed with costs contingent on the órder 
- of the High Court. 


The judgment of the High Court was 
delivered as follows by— 


Jackson, J.—We are unable to agree in the 
view taken by the Small Cause Court Judge. 
We think thet this suit was properly cogni- 
zable in that Court, and that the Judge was 
at liberty to take into consideration both the 


A 





elements of damage stated in the plaint. 
The circumstance that by law the officer of 
the Court which orders an attachment is 
responsible for the due custody of the property 
attached is a matter which is not decisive of 
the present case, and certainly does not 
exonerate the plaintiff at whose improper 
solicitation the attachment was made. Sec- 
tion 88 contemplates n summary award of 
compensation by the Court which orders the 
attachment, and such compensation is to be 
given for tle expense or the injury occasioned 
to the party by the attachment of his pro- 
perty. That seems to include both the 
injury accruing to him by the loss, for the 
time, of the use of such property, and also by 
the Aatarioration of the property attached, 
aud it ıs only when compensation has been 
awarded under that Section that a suit for 
damages in respect of this property is barred. 
In such a case as this it is not necessary for 
the Court which tries the suit to determine 
or specify absolutely under what head it 
awards dameges. The Court may take all 
the circumstances into consideration, aud on 
the whole award such sum as it considers, 
proper. 


The 28rd March 1874. 


Present: 


The Hon’ble L. S. Jackson and W. Ainslie, 
Judges. ss 


Altachment of Judgment-creditor's Interesi in a 
Decree— Reference by Small Cause Court— 
Aci XI of 1865 8. 22—Act X of 1867. 


Reference to the High Court by the Officiat- 
ing Judge of the Small Cause Court 
at Ranaghat, dated the 27th August 
1873. 


| Kaminoe Soonduree Chowdhrain (Plaintiff) 


Decree-holder, 
versus 


Mudhoo Soodun Mookerjee (Defendant) 
Judgment-debtor. 


A Deputy Collector having made a requisition upon a 
Small Cause Court for attachment of the right and 
interest of the judgment-creditor ın `a decree passed by 
that Court, the Judge entertaining doubts as to the 
validity of such attachment .eferred the question to the 

h Court: 

RLD that there was no authority for making or 
entertaining the reference, which did not arise. either 
under “Act XI of 1865 B. 22, or under Act Xef 1867. 


Case.—Tux Deputy Collector of Rana- 
ghat having made a requisition under Sec- 
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tion 9, Act VIII (B.C.) of 1862, for attach- 
ment of the right and interest of the judg- 

*From whom dik tax Ment-creditor* in the 
was due. decree passed by this 
Court in this case, and the Court enter- 
taining doubts of the validity of such 
attachment, addressed on 29th July the 
Deputy Collector in the following terms :— 
“In giving effect to the requisition con- 
“tained in your vernacular proceeding of 
“26th instant, I have but discharged a minis- 
“terial function. Your requisition has 
“apparently been made under Section 9, 
“Aot VILI (B.C.) of 1862, in your execu- 
“tive capacity. A decree is part and parcel 
“of the record of a Court, and the right and 
“interest of the judgment-creditor in it can 
“only be attached and sold under the provi- 
“sions of the Imperial Act VIII of 1859 in 
“ execution of a decree. The powers confer- 
“red by Section 9 Act VIII (B.C.) of 1862, 
“are limited to distraint and sale of move- 
“able property in the possession of the 
“defaulter. An attachment is a process 
«“ issuing from a Court, and the powers of 
“distraint are exercised under sanction of 
“law by other than a forum. As I entertain 
“doubts of the validity of the attachment 
“ordered by you, I would be glad to be 
“ favored with your views on the subject at 
“an early date.” Whereupon the same func- 
tionary in his capacity as Deputy Magis- 
frate solicited instruction from the Magistrate 
whether he could “ distrain and sell the right 
“and interest of a decree-holder in a decree 
“of the Smali Cause Court as a moveable 
“property under Section 9 Act VIII (B.C.) 
“of 1862” The Magistrate was of opinion 
that “a decree may be attached as moveable 
“property for arrears of zemindaree dak 
“ tax.” 

My views in the matter are already 
expressed in my communication of 29th July 
afore quoted, and I would here only add that 
although a decree falls within the definition 
of property liable to attachment under Sec- 
tion 205 Act VIII of 1859, yet it is liable 
only to attachment and sale in execution of 
a decree.t . 

It has already been laid down by the 
Hon’ble High Court in the case of Prince 
Golam Mahomed, 15 W. R., 34, that “a 
“decree for money may be considered as 
“consisting of two things— 

“ Isti—The debt due from the judgment- 
“ debtor ty the decree-holder. 

2nd—The security*for that debt by a 
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“ decree which renders it capable of being 
“ enforced.” 

The attachment of a decree is to be mad 
under Section 237 Act VIII of 1859, by : 
Court, and the action of the Deputy Collector 
in the matter was not in his judicial but 
executive capacity. 

A decree is the highest legal evidence o5 
a debt that can be produced and possessing 
worth, because it is able to persuade a Cuurt 
to realize the specified sum from the debtor, 
and it has been held,” “ that a Court eburged 
with the execution of a decree has no other 
discretion with regard to noticing a transfer 
thereof than that: which is given to it by 
Section 208 of the Civil Procedure Code.” 
The opinion of the Hon’ble Court is solicited 
as to the validity or otherwise of the attach- 
ment of the Deputy Collector; and if tho 
Hon’ble Court holds that the attachment is 
invalid, the purchaser of the decree can tako 
nothing by nis purchase. 

The judgment of the High Court was 
delivered as follows by— 

Jackson, J.—There is no authority for 
makiug or entertaining the present reference. 
It does not arise either under Section 22 
Act XI of 1865, or under Act X of 1367. 
It is clearly more convenient that the ques- 
tion raised should be decided between the 
parties interested in a suit brought for the 
purpose. 


The 23rd March 1874. 
Present: 
The Hon’ble Louis S. Jackson and W. 
Ainslie, Judges. 
Private Arbitration—Act VIL of 1859 8, 327 
Reference to the High Court by the Judge 


of the Small Cause Court at Bacher- 
gunge, dated the 19th July 1873. 


Nader Ali and othors, Plaintiffs, 
versus 
Majoo, Defendant. 


Tn the case of a private award where the arbil ato”. 
granted a new trial, and eventually disposed of the ca. 
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in the absence of the defendant, and, after one year from 
the time of allowing a new trial, one day verbally 


pronounced their judgment to one party, and on | 


another day to the other party, and on a subsequent date 
wrote out the awards which was signed on a particular 
date by one arbitrator, who sent ıt to others elsewhere 
for signature on a different date : 


Herm that the’award ought not to be enforced under 
Act VIL of 1859 s. 827. 


Case.—I HAVE the honor, under Section 22 
Act XI of 1866, respectfully to submit tho 
following for the opinion of the Honorable 
Court :— 


I beg most respectfully to state that in these 
three cases, which are instituted by different 
plaintiffs against the same defendant, both 
parties in each of them, according to ochul- 
namah, or by 1nstrumentin writing, had agreed 
that the matter in dispute in those cases shall 
be referred to the arbitration of three arbitra- 
tors named therein. ‘This deed in each case is 
addressed to the arbitrators, and proceeds in 
the following terms :—“ We both parties on 
“one consent file this ochulnamah before 
“ you, and beg that, after taking our statements 
“ and proofs, you do settle the matter in dispute 
‘between us in this suit for money claim. 
“ We will abide by the judgment and order 
“which you will thus pass in this case, 
“just in the same manner asif it were an 
‘adjudication made by ourselves.” 


It appears from the arbitration awards 
that the arbitrators, after taking the state- 
ments of both parties and the proofs of 
plaintiffs, had at first given their awards in 
favor of the plaintiffs ; on which the defend- 
ant had applied for a new trial which was 
granted, but as since after that time the 
defendant did not any more appear before 
the arbitrators with his proofs, though 
frequently time was allowed to him, the 
arbitrators, after awaiting a year, at last 
again gave decrees in the new trial in favor 
of the plaintiffs against the defendant, in 
whose absence they one day verbally pro- 
nounced their judgments before the plaintiff, 
and on another day likewise before the 

- defendant, and then on a third day one of 
the arbitrators wrote out the decision and 
signed it, and on another datesent the award for 
signature of the other arbitrators, who at 
that time were at different distant places. 

The present suits under reference are 
brought under Section 327 Act VIII of 1859, 
to enforce the above awards of private 
arbitration. e 


7 ins 


Defendant’s pleader cites the precedent 
quoted in the margin 
p #8, ca 7e Bees to show that the Court 
ungul, dated 5th May cannot act upon such 
1809; awards which werg 
not signed by all the arbitrators at one time 
and in the same place. Besides, the awards 
filed are not the original ones, but those given 
on the new trial, to grant which the arbitrators 
were not empowered under the ochulnamagh. 
The new trial was allowed to proceed in the 
absence of the defendant, and the judgment 
in ‘every case was yerbally pronounced to 
the different parties at different times and 
reduced to writing some days after, which 
procedures are illegal, and any arbitration 
award made under such illegal procedure 
should not be enforced by die Court. 
Plaintifi’s pleader in reply urges that the 
precedent quoted by the adversaries’ pleader 
refera, not to private arbitration, but only to 
cases where the orbitratora are appointed by 
sanction of Court. Hence it is of no matter 
if the present awards: given by private 
arbitration were not sigued by the arbitrators 
at the same time and in the same place. 
Courts of Justices sometimes verbally pro- 
nounce their verdict, and afterwards write 
out their judgment, which does not vitiate 
their proceedings, And the arbitrators have 
acted more conscientiously and justly in 
granting review of their-own judgment, 
which might have been erroneous at first, 
and rectified in the second trial, to do which 
there is no prohibition in the ochulnamah. 
When the parties have agreed under it to 
abide by the judgment and decision of the 
arbitrators, it includes final judgment whether 
given on first or second trial of the cases, 
and therefore the Court should not refuse 
to enforce the awards filed. ; 
It is true that none of the grounds 
mentioned in Section 824 Act VIII of , 1859, 
viz., corruption or misconduct on the part of 
the arbitrators, is imputed to set aside their 
awards. But I concur with the defendant's 
pleader in saying that the proceedings of the 
arbitrators have been very irregular and 
inconsistent with the terms of the ochul- 
namah. The arbitrators have granted new 
trial of the cases, aud eventually disposed 
them of in the absence of the defendant, 
which is beyond the authority granted to 
them by the deed of ochulnamah, I could 
not find any written application praying for 
new trial by defendant, or any wrijsen order 
or notice in the aibidration records inspected 
by me that time to adduce proof was fre- 
quently given to defendant, as stated by the 
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arbitrators in their awards. After one year 
from'the time of allowing new trial they one 
day verbally pronounced their judgment to one 
party, and on another day to the other party, 
and in some subsequent date wrote out tle 
judgment or award, which was on a particular 
date signed by one arbitrator, who sent it to 
others, who were at different distant places, 
for signature on another date. Such pro- 
ceedings appear to me very irregular on the 
face of the awards, and also as disclosed by 
the evidence of the arbitrators whom I have 
examined. Ihave under the above circum- 
stances refused to enforce the awards, and 
dismissed the suits contingent upon the 
opinion of the Honorable Court as provided 
by Section 23 Act XI of 1865. 

Plaintiffs pleader had also requested me 
to remit the cases to the arbitrators to gub- 
mit their awards after holding their enquiries 
according to procedure consistent with law, 
as provided in the lntter part of Section 323 
Act VOI of 1859; but from the wordings of 
the latter part of Section 327, I understand 
I can only refuse to enforce such award 
against which any sufficient cause is shown, 
and I do not consider that with respect to 
private awards I can exercise the powers 
under Section 328, specially when there is 
no such provision in the agreement originally 
referring these cases to arbitrators. I acoord- 
ingly refused to remit the cases to the 
arbitrators, who were not appointed under 
sanction of the Coart, and on this the 
plaintiffs pleader bas made application to me 
to refer for the opinion of the Honorable 
Court the following questions which have 


-arisen in the disposal of these cases, viz. :— 


lsé—Whether, under the circumstances 
stated before, the arbitrators have so acted 
beyond their authority, or their proceedings 
have been go irregular that, according to the 
latter part of Section 327 Act VIL of 1859, 
it may be considered sufficient cause 
has been shown against the awards which in 
consequence cannot be filed and enforced. 
2nd.—Whether the Court is vested with 
powers to remit an award made by private 
arbitration in the manner that it can do under 
Section 828 with respect to award made by 
arbitrators appointed under sanction of Court. 
As pending the opinion of the Honorable 
Court the execution of these cases have been 
postponed, an early decision on the points 
asked is therefore most respectfully solicited. 
Judgment of the High Court. 
Jackson, J—We are of opinion that the 
awards in these cases ought not to be 
enforced under Section 327. . 


The 23rd March 1874. 


Present : 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Rent-suit—Disputed Title—Smail Cause Cour! 
—Jurudiction. 


Reference to the High Court by the Officiat- 
ing Judge of the Small Cause Court at 
Sealdah, dated the 6th September 1873. a 


Khudeeram Biswas (Plaintiff) Appellunt, 
versus 


Koral Budonee Dossee and another (Defend- 
ants) Respondents. 


In a suit for rent of a holding which plaintiff alloged 
to be included within certain homestead land which he 
owned in virtue of a sale certificate in execution of a 
decree, defendant urged that the said holding was 
expressly excluded from the certificate. Plaintiff 
contended further that defendant had agreed to pay him 
tent for the land in dispute: 

HELD that the material issue was as to the alleged e» 
agreement, and that if the plaintiff failed to prove it, the 
issue would be as to whether the land belonged to hım 
or to the defendant, and would require to be settled in 
the Civil Court. 


Case-—I wave the honor respectfully to 
solicit the instructions of the High Court 
on the following questions :— 

Khudeeram Biswas, the plaintiff, sues 
Koral Budonee Dossee and her son-in-law 
Khettur Mohun Dey for Rs. 67, being 334 
months’ rent of a holding within a tract of 
10 cottahs homestead land. The plaintiff 
claims to own this land (inclusive of the 
present holding) in virtue of a sale certificate 
of the Alipore Judge in execution of a 
decree. ‘The defendants on the other hand 
sny that the laud on which they dwell con- 
sists of 14 cottah pertaining to the above 
tract, and that in pursuance of an inter- 
locutory objection of theirs, these 14 cottah 
of land were expressly excluded from tha 
purview of plaintiff’s sale certificate. The 
decree and sale took place in the summer 
of 1870. 

Farther, the plaintiff maintains that the 
excluded 14 cottah form a different piece 
of laud from that for whose rent he is now 
suing. He also alleges that at the time 
when he received formal possession from the 


. 55 
a 


380 Civil 


THE WEEKLY REPORTER, 


Rulings. 





Judge’s Nazir, the defendants were living 

on his 84 cottahs ;* that then and there he 

served on them a notice to quit; and that 

i the defendants then 

aie a agreed to pay rent to 
the plaintiff. The defendauts deny this. 

The present case, therefore, forms a corol- 
lary to an antecedent decree of another 
Court, and it turos on the circumstances of 
the execution of that decree, viz., how the 
14 cottnh to be excluded were defined. 

I have enquired carefully. into the nature 
of the demarcation so as to make sure that 
*, the question of title was a bond fide one 
on the part of the defendant. It uppeais 
that no measurement or definite demarcation 
of the excluded tract took place: only 14 
cottnh or thereabouts were pointed out by 
eye-sketch. So far as the Nazir’s proceed- 
ings go, the evidence seems to me to be 
against the defendants, but not so decidedly 
that I could deal with the case as one in 
which title was not in issue. Apart from 
ths Nazir’s proceedings, the evidence for 
plaintiff aud the evidence for defendant are 
about even. The fact is that both the 
plaintiff aud the defendants, especially the 
defendants, are to blame for having left the 
. execution-proceedings in an indetermivate 
state. 

I have framed the following issues in the 
case :— 

Ist.—Is this a case triable by a Small 
Cause Court ? 

2nd.—Has any notice (to quit) such as 
that spoken by plaintift been issued by plaint- 
iff and accepted by defendants ? 

3rd.—Has the defendant's 14 cottah been 
demarcated (on the field) or not? 

4th—Had the Sale Ameen authority to 
ascertain and demarante the 14 cottah ? 

5th.—Is it true that defendants dwell on 
the land bought by plaintiff at auction, i.e., 
on so much of the land ds remained to dofend- 
ants after the exclusion of the 14 cottah. 

It seems to me that the case is not one 
which can be tried in this Court; Lst, because 
it is a question involving title ; 2nd, because 
it is a question relating to the decree of 
another tribunal, which, though superior to 
this Court, does not exercise supervision over 
this Court, and could not conveniently rectify 
any misinterpretation which I might happen 
to make as to that tribunal’s proceedings. 


The judgment of the High Court was 
delivered as follows by— ` 

Jackson, J.—The Judge of the Small 
Cause Court in the present case has omitted 


a 


to raise and try the really material issue, 
which is whether, as alleged by the plaintiff, 
the defendants agreed to pay him rent. If 
this be proved by the plaintiff, there is an end 
of the defence. If the plaintiff fails to prove 
it, it seems he cannot succeed in the present 
suit, for then the issue really would be 
whether the land belongs to him or to the 
defendants, and where the issue is of such a 
nature the parties ought to have it settled ia 
the Civil Cours. 





The 23rd March 1874, 


Present: 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Consignee’s Claim— Carrier's Liability. 


Reference to the High Court by the Ofi- 
ciating Judge of the Smali Cause Court 
at Sealdah, dated the 20th September 
878. 


Messrs F. Schlaepfer Putz & Co., Plaintiffs, 
versus 


The Enstern Bengal Railway Company, 
Defendants. 


The consignees of two bandles of cow hides which 
had been carized by a Railway Company having refused 
to take delivery on the ground of shortness in the 
number of pieces, the Railway Company pleaded that 
they were not indebted, as they had contracted to carry 
such and such a number of bundles, and had done sọ. 
The bills of lading showed so many bundles said to 
contain such a number of pieces. The Company also 
contested plaintiffs’ enumeration of pieces : : 

Hep that the Railway Company was not liable, 
there being no evidence that the bundles had been 
bioken or the hides counted by pieces. 


Case.—Unoue Section 22 of Act XI of 
1865, I have the honor to solicit instructions 
of the Hon’ble Coart on the following 


cage. 
Messrs. F. Schlaepfer Patz & Co. sue the 


Eastern Bengal Railway for Rs. 59-14, being- 


value of two bundles of cow hides, part of two 
consignments cartied by the Company, of 
which the plaintiffs had refused to take 
delivery as being short in number of pieces. 
The two bills of lading show 613 and 450 
bundles of hides said to contain (at ten pieces 
each) 6,180 and 4,500 pieces only, The 
Railway Company plead not indebted on 
the ground that they constracted to carry 
such and such a number of bundles,and that 
they have done so.. They also contest the 
correctness of the plaintiffs’ enumeration of 
| pieces. 
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I fixed the following issues :— The 23rd March 1874. 
lst.—Is the Enstern Bengal Railway 

liable on the enumeration of bundles only, or Present: 


also on the enumeration of pieces ? F 

2nd.—If the Eastern Bengal Railway is The Hon'ble F. B. Kemp and F. A. Glovei 
liable according to pieces, what was the Judges. 
number of pieces in this instance ? 

On the second issue, after careful examina- | Hindoo Law—Adoption after Payment of Price— 


tion I have found that the plaintiffs’ enu- Invalid Contract—Act IX of 1872 8.23. 
meration has been correct. 
The firat issue is the one on which I solicit Case No. 42 of 1873 


guidance. The particular claim is small, but 
the question is an important one for the 
Railway Company’s business in hides amounts 
yearly to over two lakhs of pieces exceeding | the Subordinate Judge of Mymensingh, 


six lakhs of rupees in value. dated the 6th December 1872. 
It appears that for the inland business 


hides are dealt with in tied and unassorted i 
Sundles. of 10- onch. whoréas for- sen-borhe Eshan Kishore Acharjea Chowdhry and 


Regular Appeal from a decision passed hy 


business they are assorted in Calcutta and another (Plaintiffs) Appellants, 
screwed tight by powerful presses. There 
was nothing therefore to guide this Court in versus 


regard to practice with other carriers or 
sea a The ree A EE Ea to|- Hurish Chunder Chowdhry and another 
the legal interpretation of the bills of lading. 
These are ubrnitied herewith for ihe (Detendants) Hespendente: 
Hon’ble Court’s inspection. : 
On this matter it has been urged against Baboos Sreenath Doss nnd Mohinee Mokur 
the Railway Company that their freight is Roy for Appellants, 
charged by pieces and not by bundles, viz., 
Rs. 25 per thousand pieces. The Rail- 
way Copany reply RENES enumeration of | Wr- R. T: Allan and Baboos Hem Chunedrr 
pieces is adopted merely for convenience of | Banerjee and Kishen Dyal Roy fu 
reckoning. (Some yemas ago it had beenthe} Respondents. 
practice to carry hides loose and to enumer- 
ata enemas) a adoption of att ent of price i- se 
I think the Railway Company is bound aaa See the sient (or RID Yaga; tle ile 
by their freight reckoning, and ought to] adoption now recognized being that of a dattaka, ot =o 
account for the hides by pieces and not] given 
merely by bundles, aud consequently that] A contract as to such an adoption could nev b 
they are liable for the present claim. In , enforced, for ıt eae come hear peeps) a 
future they could protest themselves by Plier. SOG Be Ao Sauna ere ee 
altering the tariff mode of enumeration and 


therewith the terms of bills of lading. Kemp, J~Taw plaintiffs are the appel- 

The judgment of the High Court was | lants in this case. The suit is brought tor 
delivered as follows by— specific performance of a contract termed s 

Jackson, J.—Under the facts stated by | nitbundo puttro, The plaint sets forth that 
the Small Cause Court Judge, we think the| the plaintiffs gave their son to be adopted by 
Railway Company is not liable. There is | the defendant No. 1 in consideration of 
no evidence that the bundles have been | receiving an annual allowance during their 
broken, or that the hides had been counted | lives of Rs. 900. ‘They allege that the 
by pieces. The circumstance that the Com- | defendant No. 1 sent his gomastah Uurencro 
pany charges freight by the piece, and not Narain Chowdhry to them to negotiate for 
by bundles, and accepts the enumeration the adoption of the plaintifi’s | son Binodle 
showingsghat each bundle contains 10 pieces, Kishore Acharjea. Then that if was agreed 
is not in our opinion eufficient to fix the | that in consideration of the plaintiffs giving 
Company with liability to account for the | their son, the aforosaid annual allowance 
hides by the piece. e | should be madesto them. It is then said thi 
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the draft of the agreement was partly drawn 
out, but thet the defendant No. 1 being: 
apprehensive that the adoption might be 
vonsiderdd defective if any consideration 
was paid for the boy, it was agreed that the 
contract should be concluded after the cere- 
monies n to the said adoption accord- 
ing to Hindoo law had been performed, and 
that the defendant No. 2 should be security 
for the money ; and accordingly the defend- 
ant No. 2 gave the plaintiffs a roka on plain 
paper, agreeing that if he failed to procure 
from the defendant No. 1 an agreement for a 
monthly allowance to the above effect after 
the ceremonies of adoption were over he 
would be answerable. The plaint goes on to 
say that in reliance on the verbal promise of 
the defendant No. 2, the boy was given in 
adoption on the 10th of Pous 1278 and the 
ceremonies of adoption duly performed ; bat 
that notwithstanding repeated demands for 
the agreement and the money due under it, 
the defendants have hitherto put off the 
plaintiffs under various pretexts, and that. 
neither has the nirbundo puttro been exe- 
cuted nor the amount been paid. The suit 
is therefore brought on a valuation of Rs. 
9,500, or Rs. 9,000, being ten times the 
amount of the annusl allowance, and Rs. 
500 the amount of the said allowance for 6 
months and 20 days from the 10th of Pous 
1278, when the adoption was made, to date 
of suit, the 80th of Assar 1279. 

. The Subordinate Judge, Baboo “Bidhoo 
Bhoosun Banerjee, has dismissed the plaint- 
iffs’ suit. He was of opinion that the plaint- 
iffs well knew that the contract was an 
unfair and improper one, and one which they 
could not declare publicly until after the 
performance of the ceremonies necessary 
under the Hindoo law to render the adoption 
valid. Then he says that the Hindoo law 
clearly provides that in the present age, the 
Kali Yuga, the adoption of sons given from 
disinterested motives alone are valid, and that 
the system of purchase which obtained in 
former times is no longer in vogue in the 
present age, and cannot be considered valid. 
But irrespective of the restrictions of the 
Hindoo law, the Subordinate Judge was 
farther of ‘opinion that such a contract was 
immoral and contrary to public policy as 
defined by Section 23 Act IX of 1872. He 
therefore dismissed the plaintiffs’ suit. 

The plaintiffs appeal against this decision, 
and Baboo Sreenath Doss who appears for 
them argues, 1s¢, that there is no text of 
Hindoo law prohibiting persons from enter- 
‘ing into contracts of yj description ; and 


2ndly, that the Subordinate Judge was 
wrong in applying the provisions of Act 1X 
of 1872 to a case of this sort, as it was not 
against public policy for a Hindoo person to 
sell his son for the purposes of adoption. 

We entirely concur in this case with the 
judgment of the Subordinate Judge. In 
former days, before the present Kali Yuga, 
there were twelve descriptions of sons, and the 
eighth description, we find in the Hindoo law, 
was the son adopted after payment of price. 
Such an adoption, namely, after payment of 
price is not 1ecoguized in the present Yuga, 
the Kali Yuga, the only adoption now 
recognized being that of dattaka son, or son 
given, who alone can take the place of the 
ourussa son, or son of the loins. 

The son given, that is, the dattaka son, is 
defined in the Dattaka Chandrika, Section 1, 

| para. 12 :—“ He is called a son given whom 
l his father or mother affectionately gives as a 
son, being alike ;” slike being explained to 
mean of the same class. Now it could not 
be said, if this contract were carried out, 
that the boy has been affectionately given ; 
a gift, of course, implies an act without 
consideration. 

Then with reference to Section 28 of 
Act IX, we think that the principle of 
that Section is applicable to this case, as 
this contract if it were capable of being 
carried on and were recognized by the 
Court would involve an injury to the person 
and property of the adopted son, inasmuch 
as if it could be proved that the boy was 
purchased and not given, it is very probable 
that the adoption would be set aside, and if 
such adoption were set aside he would not 
only lose his status in the family of his 
adopting father, but also Iqse his right of 
inheritance to his natural parents, and such: 
a contract would therefore involve an’ injury 
to the person and property of the adopted 
son ; and again, such a contract if permitted 
would defeat the provisions of the Hindoo 
law, and that is one of the restrictions laid 
down in Section 23 Act IX of 1872. In 
that Section it is enacted that the consider- 
ation or object of an agreement is lawful, 
unless it is forbidden by law, or is of such a 
nature that “if permitted it would defeat 
the provisions of any law ;? and it is very 
clear in this case that if the Court were to 
recognize a contract of this description, it 
would be’ defeating the provisions of the 
Hindoo law. Therefore, concurrjag with 
the decision of the Subordinate Judge, we 
dismiss the appeal with costs. The defend- 
ag No. 2 will be entitled to separate costs. 
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The 28rd March 1874, 


Present: 
The Hon’ble Lonis S. Jackson and W. Ainslie, 
Jadges. 


i 


Hauts or Bazars — Farming Renis — Internal 
Duties—Reg. XXVII of 1793. 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore, 
dated the 13th November 1873. 


Buogsho Dhur Biswas, Plaintiff, 
versus 


Mudhoo Mohuldar and another, Defendants. 


There is nothing illegal in a contract, under a farming 
Jease from the owner of a haut, to collect a portion of 
the proceeds of sale from persons exposing their goods 
for sale in the haut under temporary sheds or in open 
places, and such collections are not in the nature of 
internal duties, but of rent for the use of land. 


The provisions of Regulation XXVIE of 1798 applied 
only to hauts or bazars existing at that time. 


Case.—Tuis is a suit in which the 
laintiff claims rent of a portion of a haut 
market) let in jumma to the defendants, 
and it is stated on the part of the pluiutift 
that under the tenure the defendants huve to 
collect, from persons exposing their fishes 
for sale in the haut belonging to the plaintiff 
under temporary sheds or iu the open places 
near streets, one pice per rupee on the 
proceeds of sale of their goods and certain 
fishes, and no more; they have no other 
profit; that the sellers have no permanent 
shops or other buildings ; and that the haut 
was erected in 1274 B.S. 


It.was enacted in Section 6 Regulation 
XXV 08,1798 that “the proprietary right 
“in the ground, on which bauts or bazars 
‘ara held, is to coutinue vested in the laud- 
“ holders, but the public are to have the free 
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“use of it. The rules passed on the 28th 
“July 1790, extending to the abolition of 
“all collections heretofore made, under the 
« hend of tebbazaree or other denominations, 
“from persons exposing their goods for sale 





„| “iu the gunges, bazars, and hauts under 


“temporary stalls and sheds, or in the open 
‘ streets, and as the landholders ure to receive 
“a compensation for these collections, they 
“can have no right, whilst such compensation 
“is continued to them, either to appropriate 
“the ground for the temporary use of which 
“sguch collections were made to any other 
‘* purpose, or to levy any exactions whatever 
“ from the persons who muy in future expose 
“their goods thereon for sale as heretofore ; 
“the ground on which hauts or bazars are 
“now held is accordingly to be continued to 
“be appropriated to this purpose, free of all 
“ charge to the vendors. The above rule is 
“not to preclude the landholders from receiv- 
“ing the mouthly or annual rent arising 
“from permanent shops or other buildings, 
“the collection of which is confirmed to 
“them by the rules of the }1th June 1790.” 

Regarding the compensations alluded to 
above, provisions were made in Sections 6, 
7, &e., of the said Regulation. 

Under the above circumstances of the 
case, and the rules and regulations, I am of 
opinion that this suit is not maintainable, 
because the collection of the rent sued for, 
namely, the duty on gale of goods, as stated 
above, is prohibited by law. The pleaders 
for the plaintiff contend that the said rules 
were applicable to the then existing hauts 
and bazars, regarding which compensation 
wus awarded to the owners for the abolition 
of the duty, and not to those made thereafter. 
This contention appears to me to be without 
any effect. 

Section ] of the said Regulation says that 
“the imposition and collection of internal 
“duties have from time immemorial becn 
“admitted to be the exclusive privilege of 
“ Government, not exercisable hy any subject 
“without its express sanction, and couse- 
“ quently it has ever been a well-known law 
“of ihe country that no person can establish 
“n gunge, haut or bazar without authoriy 
“from the governing power. Grants from 
“the sovereign, or his representative delegat- 
“ing this uuthority, as well as universul 
“tradition, prove that this right was asserted 
“by the Mahomedan goverument, and tho 
“orders of the Hon’ble Court of Directors, 
“as well as repented declarations aud pro- 
“mulgations by the British Administration, 


j “ demoustrate that a a was constunt!y 
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“asserted by the Company.: It was, however, 
“judged advisable to leave the exercise of 
“this privilege to the landholders, Govern- 
“ ment contenting themselves with imposing 
‘general regulations for the prevention of 
* undue exactions, and occasionally interfering 
“to modify or abolish particular imposte as 
“they occurred or were discovered. Expe- 
“rience having at length proved that 
“ prohibitory orders for preventing oppression 
“were not attended with the desired effect, 
“it was determined, on the 11th June 1790, 
“ to take from the landholders the power of 
“imposing or collecting duties altogether, 
“aud to exercise this privilege immediately 
“and exclusively on the part of Govern- 
“ment. The consequences of this measure 
“were expected to be effectual abolition of 
“many vexutious duties on articles of internal 
“manufacture and consumption, as well as 
“on exports and imports; the suppression 
“of many petty monopolies and exclusive 
“privileges which had been secretly con- 
“ tinued, to the great prejudice of the lower 
“orders of people ; and as the natural effects 
“ of the reform of these abuses, benefit to trade 
“and ease to the inhabitants of the country in 
“general, A further consequence expected 
“from the exercise of the privilege was a 
“ future opportunity of augmenting the public 
* revenue, in case the exigencies of Govern- 
“ment should render it indispensably neces- 
“ sary, without increasing the assessment on 
“the land. But this was a secondary expect- 
“ation only; the primary objects intended 
“were those first stated, the promotion of 
« commerce and general relief of the inhabit- 
“ants, &o.” “The principles on which it 
“was determined that a compensation should 
“hbe made to the parties affected by the 
“ discoutinnance of the privilege of collecting 
c duties were as follow :—Firstly, it having 
“ never been lawful to exercise this privilege 
‘without the sanction of Government, it 


. “followed, of course, that all instances of the 


“exercise of it without such sanction were 
‘illegal usurpations, and the usurpers, so 
“far from having any just claim toa com- 
“pensation, might, without injustice, bave 
“been made answerable for the amount 
“unlawfully received by them. As, however, 
“the Company had limited their retrospection, 
“in similar cases, to the period of their 
“accession to the Dewanny, this principle 
“ was adopted only with regard to collections 
“commenced since that period; secondly, 
“ Government baving also always reserved to 
“itself a power of abolishing all duties 


“ collections made contrary to any prohibitory 
“orders of Government were unauthorized 
“exactions, for which no compensation was due 
“to the parties who had benefited by them; 
“ thirdly, the condition of particular persons 
“reduced to distress by the deprivation of 
“the income they have received from duties, 
“though unauthorized, being a separate con- 


“ gideration, unconnected with the question of: 


“right, waa reserved for determination as 
“oases might occur; fourthly, the holders 
“of lakheraj land who had received the 
“sanction of Government to the establishment 
“of gunges, bazars, and hauts on their 
“lands, or, in other words, who had been 
“authorized to exercise the privilege of 
“ collecting’ duties thereon, were deemed 
“entitled to a full compensation for the 
“resumption of such privilege, adequate to 
“the annual profit they derived from it ; 
“fifthly, the holders of malgoozaree land 
“who had been permitted to collect gunge, 
“haut, bazar, or other duties on their lands 
“were also considered entitled to a full 
“compensation for the profit they were 
“allowed to enjoy from such collections; and 
“these profits having by a general regulation 
‘been limited to one-tenth of their real 
“receipts, au equivalent to this proportion 
“was considered the compensation due to 
“them, &e.” 


Section 2 enacts that “ no landholders, 
“or other person of whatever description, 
“shall be allowed to collect in future any tax 
“or duty of any denomination; but all 
“taxes and daties shall be hereafter levied, 
“on the part of Goverument, by officers 
“duly appointed for that purpose under such 
“Regulations as may be passed for their 
“ guidance.” 


Agnin Section 4 says that “ the privilege 
“of imposing and collecting internal duties 
“hing been resumed from the landholders and 
“taken exclusively into the hands of Govern- 
“ment for the purpose of reforming abuses 
“in these collections, and therely affording 
“ benefit to the commerce of the country, as 
“ well as general ease to its inhabitants.” 


Referring to the above rules and regulations, 
it is quite evident that the rules are appli- 
cable to all the hauts and bazars established 
before or after the promulgation of those 
rules and regulations, and the landholders 
have no right whatever to collect the duties 
aforesnid. When the duties weraeonce con- 
sidered to be vexatious duties and prejudicial 
to the people, in 1793, how is it possible that 


deemed a a fdllowed that all ethe same vexatious duties were allowed to 
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be collected from hauts to be established 
thereafter, and when it was thought that the 
natural effects of the reform of these abuses 
would be benefit to trnde nud ease to the 
inhabitants of the country in general, and 
when the primary objects intended were the 


promotion of commerce and general relief of | P 268 


the inhabitants, how is it possible that the 
said benefit, ease, promotion of commerce, 
and relief of inhabitants were not to be kept 
in view in connection with hauts and bazars 
to be established afierwards? Aud it is in 
my opinion evident that the compensation was 
awarded to the landholders of the then 


. existing gunges who had received sanction 


-or permission of the Government to establish 


gunges, hauts, and bazars, and to others in 
order to relieve them from the hardship 
occasioned by the abolition of the duties 
which they had, though illegally, been used 
to collect for their subsistence, and it was 
judged advisable to leave the exercise of the 
privilege’ of establishing hauts, bazar, &c., 
to the landholders, preventing them at the 
same time by Section 2 from collecting in 
future any tax or duty. The pleaders again 
contend that the rules are now obsolete. 
Adverting to the recent Government Resolu- 
tion in the Revenue Department, dated 30th 
May last, I thiuk that they are not obsolete 
so as to render a civil suit to obtain the 
same maintainable. 

Para, 8rd of the said Resolution provides 
that “the system of illegal exactions is 
“ now, however, in such universal vogue, is 
“ so deeply rooted and so many sovinl relations 
“depend thereon, that it becomes a question 
“whether it is desirable that Government 
“should by any general or very stringent 
“measures interfere to puta stop to them. 
“Is must be thoroughly understood, however, 
“that the Government, in hesitating to ndopt 
“severe or extreme measures, in no degree 
“recognizes or legulizes these cesses. Illegal, 
“irrecoverable by law, and prohibited by law 
“they must remain; but it may perhaps be 
“better, under all the circumstances, except 
“in extreme cases, not directly to interfere, 
ge.” 
| It is therefore apparent that a suit for the 
cess which ig prohibited by law cannot be 
maintained in a Court of law. The plaintiff 
produces a written contract executed by the 
defendants, but when the consideration of 
the contract is ‘unlawful it is void under the 
Contract Asgt. 

Section 24 of Act IX- of 1872 provides 
that ‘if any part of a single consideration 
“for one or more objects, or any one or 





any part of any one of several cen- 
“siderations for a single object, is unlawful, 
“the agreement is void.” 
When under the current law the agreement 
Chunder Nath Roy v. Moonshee is vorl it can- 


Jummadar, W. R., Vol. XVL  notbeenfored. 
“Moonshee Aftabooddeen The plead 13 

Anime v. Mohina Mohun Dos pointed out 
. R, Vol p- 48. R 10. 
Boy Boikota Nauth Roy ah ato 

Chowdhry v Baboo Ram Ruttun ents noted in 


dated 25th May 1853, 


the margin. J 
A. Decision, 


s Ü 

8. D. believe that tho 
Sections 1, 2, and 4 mentioned above were unt 
pleaded, and were not taken iuto consideratio 1. 
But as they request me to refer the case fer 
the decision of the Hon’ble High Court, ard 
as the subject isan important uve respectiny 
some classes of people, I think it my duty 
to submit to the Hon’ble Court for thar 
decision the following question :— 

Whether a suit for rent of an ijarah let to 
the defendants who have thereon to collect 
a portion of the proceeds of sale fion 
persons exposing their goods for sale in the 
haut belonging to the plaintiff, under tem- 
porary sheds or in the open streets and open 
places, is maintainable in a Court when tho 
claim is supported by a written contract, 

The judgment of the High Court was 
delivered as follows by— 

Jackson, J—We think there is nothing 
illegal in the contract which the plainiuff 
seeks to enforce. It has been repeatedly held 
by various Division Courts that the provisions 
of Section 5 Regulation XXVII of 1793 
applied ouly to hauts or bazars existing ut 
that time. The haut now in question is of 
quite recent formation, viz., it appears to have 
formed in 1274. The collections which the 
plaintiff let in farm to the defendants ure not, 
it seems tous, in the vature of internal dutic-, 
They are merely in the nature of rent which 
the owner of the land receives from persons 
who go to sell goods on his land in the shay. 
of a part of the proceeds of sale, instead of 
a fixed monthly or yearly paymeut. Nothing 
obliges a dealer to resort to the spot, and it 
he chooses to eater into a contract with the 
dandowner that he is to pay him so much 
per month or per year as rent for the use 
that he makes of the land, we see nothing 
in the law to prevent him from doing +o ; 
and as the defendants took a farm of these 
rents which had been previously levied by 
the plaintiff himself, we think the plaintiff 1s 
bound to act up to his contract. It does not 
indeed appear, as far as we can see, that this 
question wus raised by the defendants 
themselves. 2 
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386 Cinil 
The 23rd Mareh 1874. 
Present: i 
The Hon’ble W. Markby and E. Q. Birch, 
Judges. 


Permanent and transferable Interests— Nature 
of Enjoymenit— Character of Grant. 


Case No. 1519 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of East Burdwan, 
dated the 8rd April 1873, affirming u 
decision of the Sudder Moonsiff of that 
district, dated the 31st December 1872. 


Nidhee Kristo Bose (Plaintiff) Appellant, 
versus 


- Nistarinee Dossee and others (Defendants) 
Respondents. 


Baboos Hem Chunder Banerjee and Bama 
Churn Banerjee for Appellant. 


Baboos Kalee Mohun Doss nud Saroda 
Churn Mitter for Respondents. 

Applying the maxim of optimus interpres rerum usus 
it may be shown by evidence as to the nature of the 
enjoymeént of any immoveable property what the grant 
in its origin really was. Accordingly, the frequent 
transfer of an interest in a tank without any change in 
the terms of the holding or in the amount of rent paid, 
extending over more than 60 years, was held to prove 
that the interest was a permanent and transferable one, 
which could be maintained agninst the proprietor of the 
talook in which the tank was situate, 

Markby, J.—Tms case has been very 
fully argued, but I cannot help thinking that 
there is some misconception as to the point 
which we have to determine. 

It appears that the plaintiff is the purchaser 
of a talook which was sold by the zemindar 
under the provisions of Regulation VIIL of 
1819 on account of arrears of rent due from 
the talookdar. The plaintiff sues for posses- 
sion of a tank which the defendant Nis- 
tarinee, who is now in possession, holds by 
purchase of the interest of one Golam 
Sufdar, Golam Sufdar purchased the tauk 
in 1257 from the heirs of Gopee Nath Paulit, 
who had himself purchased it in 1218 from, 
ove Kristo Mohun Hajra. 

The question for determination is whether 
the interest in the tank which has thus 
passed to the defendant Nistarinee is a 
permanent and transferable one which she 
can hold against the plaintiff who is the 
proprietor of the talook in which the tank 
is situate. 

The facts as‘found by the Courts below 
are that the talook hase been held upon 


T 


payment of an unvarying rent of Sicca 
Rs. 2-8 for a very long period; certainly 
ever since 1218, and long before the grant of 
the talook whieh the plaintiff ‘now holds. 
I also think is has been rightly presumed 
that the tank has been so held for a consider- 
ably longer period, in all probability prior to 
the permanent settlement. 

There is no evidence on either side as to 
the creation of the interest in the tank which 
is now held by Nistarinee, nor has any 
written document been produced relating 
thereto. 

It appears, however, that Golam Safdar, 
who purchased the interest of the Paulits in 
the tank, was with his brothers the owner of 
the talook also, and the Moonsiff considera 
that this leads to the inference that the: 
holder of the tank had an interest which 
could not be extinguished at the will of the 
zemindur or of the talookdar who represented 
him. 

In the first Court the case was evidently 
trented as governed by Act VII (B.C) 
of 1869, but as the property in dispute is a 
tank it is now admitted that the second Court 
was right in holding that that statuta ia not 
applicable. Nevertheless the second Court 
dismissed the suit to recover possession, 
holding upon the evidence that the defendant 
was possessed of a permanent transferable 
interest in the tank. t 

I think the point for our consideration ig 
whether, upon this evidence, the Courts below 
were at liberty to come to the conclusion 
that the defendant was possessed of such an 
interest. 

In my opinion the Courts below were at 
liberty to draw this conclusion. I do not 
for 2 moment intend to say that, by occupa- 
tion upon a holding which was originally 
terminnhle at will, a permanent interest can 
be gained, except there be some special 
circumstances which show that the terminable 
holding has been subsequently converted by 
agreement into an interminable one. I have 
held the contrary, and I still adhere to that 
opinion. Of course I mean apart from the 
special provisions of Act X of 1859 as to 
rights of occupancy and as to tenures which 
existed prior to the permanent settlement, 
which provisions do not apply to this case. 
But upon a principle in some respects 
analogous to that expressed in Act X of 
1859, but which existed before that Act was 
passed, which still exists indepandently of 
that Act, and which is applicable to all 
immoveable property alike, whether lands, 
houses, tanka or gardens, it may be shown 
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by evidence as to the nature of the enjoyment 
what the grant in its origin really was. 
This has frequently been so held in regard 
to grants of various kinds, and is in fact only 
an application of the more general maxim 
optimus interpres rerum usus. The usus 
in this case is the frequent transfer of the 
intereat without any change in the terms of 
the holding or in the amount of rent paid, 
extending over # period of more than 60 
years; and in an act done by a person 
(Golam Sufdar), who may reasonably be 
supposed to have known the real fact, which 
act is inconsistent with the interest being 
terminable at will. 

The only ground upon which it has been 
contended that this general maxim cannot be 
applied to this case is that the parties stand 
to each other in the relation of landlord and 
tenant. Exception has been sometimes taken 
to the use of these words as applied to the 
zemindars, talookdars, and the various 
persons holding tenures under them in this 
country, but poverty of language sometimes 
compels us to resort to them; and I fully 
admit that here as elsewhere a tenant (by 
which I mean any person holding land 
derivatively from or as the representative of 
another) etands in a very different position | 
from a person who holds land as his own, or 
as it is commonly said, who holds it adversely. 
No doubt also a person who pays rent to 
another in respeot of the Jand which he holds 
generally holds the land derivatively from 
or as the representative of, and not adversely 
to, the person to whom the rent is paid. 
But I know of no rule of law which prevents 
a person who pays an annual rent (even if it 
be inferred therefrom that he holds deri- 
vatively or as a representative only) from 
showing what the true nature of his interest 
is by evidence as to the nature of his enjoy- 
ment. ‘There is indeed one well-known case 
in England io which it has been held that a 
person who had made for a very long period 
a small unvarying payment to another in 
respect of the lend which he held ought to 
be treated as the owner of the land, the 
annual payment being treated ns a quit-rent 
only,—(Doe dem Whittick v. Johnson, Gow’s 


Rep., 118, per Holroyd, J). Itis not necessary , 


in this case to go to that length ; nor do I 
say that the circumstances of this case would 
justify us in going to that length. But I 
refer to the case asa strong illustration of 
the applicatton of the principle under consi- 
derstion to the rights of two persons, one of 
whom paid, and the other was in receipt 
of rent. The case has been followed in | 


Reynolds v. Reynolds, 12 Irish Equity 
Reports, 172. 

I do not think that any of the cases cited 
by Baboo Hem Chunder Banerjee contlict 
with thie view. Certainly the case reported 
in the XII Weekly Reporter, 404. does not 
do so: and as far as I can see, the cree in 
XVII Weekly Reporter, 383, was of a sim.tir 
description. There the tenure was of modcru 
creation, and there was no evidence beycnd 
the bare payment of rent, 

The Court below seems to think that tho 
rent might be enhanced. Upon that poine 
we express no opinion. We simply dismiss 
the appeal and affirm the decree of the 
Court below which dismisses the suit. Tie 
respondent is entitled to his costs. 

Birch, J.—The plaintif as purchaser at 
a putnee sale for arrears of rent sued to 
obtain Khas possession of a tank held by the 
defendant at a rent of Rs. 2-8 sicca. Tho 
plaint was not clearly drawn, but the issues 
framed admit of the contention raised befus 
fhe Lower Appellate Court and before this 
Court. The Moonsiff dealt with the case as 
though the plaintiff had relied solely on his 
rights as auction-purchaser under Regulation 
VIH of 1819, and held that the plaintiff could 
not eject the defendant from the tank. Before 
the Judge in appeal objection was taken to 
this finding, but a further argument was 
raised that even if the plaintiff fuiled to 
establish the right he set up as auction- 
purchaser at a sale under Regulation VIII of 
1819 he was entitled to succeed in his su:t 
by virtue of ‘bis position as landlord, the 
defendant havivg admitted that he held a 
rent-paying tenure in the’ shapo of a tauk 
withio the limits of the plaintiff's putnee for 
which he paid rent to the putneedar. Ths 
Judge held that the plaintiff had failed tv 
prove that the defendant’s tenure was 
created by the defaulting putneedar ; that ho 
had failed to establish the collusion he alleged 
between the defendant and the defaulting 
putneedar ; and he further held that the tunk 
was portion of nn old holding paying u 
jumma of Rs. 7-12 and nota separate holding 
by itself. He was of opinion that the 
defendant had by possession for 60 years 
acquired a title, and he confirmed the Moon- 
siff’s order dismissing the suit. 

In special appeal the argument that the 
plaintiff has acquired any right to eject the 
defendant by virtue of his purchase at a sale 
under Regulation VIII of 1819 may be said 
to have been abandoned. 

It is urged thgt the Judge is wrong in 
saying . that ane ene formed part of a 
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ryot’s holding; that there is no evidence to 
support this. Upon this point I think we 
must hold that there is not sufficient evidence 
to satisfy us that the tank was part of any 
holding. The argument most pressed upon 
us is that the defendant being admittedly a 
rent-paying tenant cannot by any length of 
possession acquire à title against his landlord; 
that his occupancy not being protected by 
statute or contract could be determined by 
his landlord at pleasure; and that the plaintiff 
was therefore entitled to take khas possession 
of this tank. 

In a recent decision of this Court it has 
been held (Volume XIX, Weekly Reporter, 
p. 200) that the provisions of Act X of 
1859 nre not applicable to tanks which are 
not appurtenant to any ryotee holdiog, but 
held separate. The Rent Law therefore not 
being applicable to a tenure of this nature, 
we have to consider whether the defendant 
is protected from ejectment by the common 
law of the country. It has frequently been 
held by the Courts in this country that a 
tenant cannot plead limitation against his 
landlord ; possession for 60 years gives a 
tenant no title to his tenure as againet his 
zemindar, so as to convert his tenant right 
into aright of ownership. Long possession 
may protect his tenancy, but it cannot as a 
matter of Jaw be said in this country to 


of digging a tank unless he secured a trans- 
ferable interest therein. In the case before 
us, it is true that no grant is produced, but 
when it is established that this tank was in 
existence so far back as 1807, was then 
transferred by its possessor to Gopeenath 
Paulit, and after passing from father to son 
in that family was transferred again by: sale, 
the rent all along remaining the same, I 
think we may fairly presume that it originated 
in a grant and has always been treated as & 
transferable tenure. 

That it was so treated by the plaintiff’s 
predecessor is pointed out by the Moonsiff in 
bis judgment. The purchase of the tank by 
one of the former talookdars gives the 
plaintiff no right to determine the tenancy. 
Rent has all along been paid for the tank. 
The defendant by purchase acquired only the 
right to hold the tank on the same terms as 
his vendor, i.e. by payment of rent. To 
allow the plaintiff arbitrarily to eject the 
defendant from this tank would be inequitable 
and unjust. Both the Lower Courts, though 
for different reasons, have concurred in 
dismissing the plaintiffs suit, and T' think 
that the special appeal must be dismissed 
with costs. 


























The 28rd March 1874. 


create a title to the land so held, Present: 
We have only to consider in this case Morri 
whether the arbitrary right to eject can be The Hon'ble. J. P G Ge Momin 


enforced. 

This tank is proved to have been in 
existence so far back as 1218 B. §. (1807 
A.D.), or within 14 years of the permanent 
settlement. It was then sold by Kristo 
Mohun Hazra to Gopeenath Paulit, and 
passed from him to the former talookdar 
who again sold it to the present defendant. 
Possession at an uniform rent is thus traced 
back for 66 years. When the putnee was 
first created does not appear, but it must have 
been subsequent to the year 1807. It is 
well known that it was customary for 
zemindars to grant lands at a quit-rent for 
the purpose of digging tanks or for gardens; 


Possession— Title— Limitation—Reversioners— 
Cause of Action. 


Case No. 280 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
_ Tirhoot, dated the 12th December 1872, 
reversing a decision of the Sudder 
Moonsiff of Mosufferpore, dated the 
26th June 1872. 


Mussamut Ram Lochmee Kooer and another 
(Defendants) Appellants, 


versus 

and reference is made in Section 8 Regulati 

XLIV of 1798 to such leases. They wore | Kashee Pershad Saheo and others (Plaintiffs) 
excepted from the prohibition then in force} - Respondents. 


against the granting of leases by zemindars 
for a period exceeding ten years, And the 
ground for exemption seems to have been 
that such leases were not improvident dimi- 
nation of the culturable area of the estate, 
_ but were calculated to benefit the property. 
No one would be likely to’go to the expense 
a 


Mr. R. T. Allan and Baboo Chunder 
`  Madhub Ghose for Appellants. 


Moonshee Mahomed Yusaof for 
Respondents. 


_Ina suit to recover possession of, and a declaration of 
title as heirs to, land alleged to haye belonged to one D' 
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and to have been given by him before his death in 
equal shares to his daughter-in-law @ and grand 
daughter: in-law L, to be enjoyed by each respectively 
during life by way of maintenance: 

HeLo that, if plaintiffs’ case was made out, their 
causa of action in respect of the moiety given to @ 
arose on the death of G, and that, in respect to the 
moiety given to L, go far as plaintiffs had a right to a 
declaration of title, their cause of action arose when L 
caused the substitution in the Collector’s books of her 
daughter’s name in place of her own. 


Order passed on the 24th February 1874. 


Phear, J.—In this suit the plaintiffs seek 
to recover certain land from two ladies Ram 
‘Luchmee Kooer and Ablakee Kooer. 


Their case is that this land belonged to 
one Deryah Sahoy, who died in the year 1257, 
leaving no son or male issue or daughter ; 
and that before he died he gave one moiety 
of this land to his daughter-in-law Mussamut 
Gunga Kooer and another moiety of the land 
to,his grand daughter-in-law Mussamut Ram 
Luchmee Kooer, to be enjoyed by each of 
theee Indies respectively for the term of her 
life by way of maintenance. 


The plaintiffs further say that Mussamut 
Gunga Kooer died in 1267 ; that Mussamut 
Ram Luchmee Kooer has caused the vame of 
her daughter Ablakee Kooer to be substituted 
in the Collector’s books in the place of her 
own name in respect of this property ; and 
alleging that they are the heirs of Deryah 
Sshoy, they on this ground seek to recover 
possession of this property and a declaration 
of their right and title to it. 


The Moonsiff held that the suit was 
barred, being of opinion that the plaintiffs’ 
causo of action arose upon the death of 
Deryah Sahoy, whose heirs they represent 
themselves to be. But the Judge has 
overruled thia decision, expressing his opinion 
- as follows :—“ I opine that as Deryah Sahoy 
“only made over the property to them” 
(that is, Mussamut Gunga Kooer and Mus- 
samut Luchmee Kooer) “in equal shares 
« for their maintenance ( a fact to be inferred 
“from a statement of the surviving widow 
“Ram Luchmee Kooer ), that the cause of 
“action accrues not from Deryah Sahoy’s 
“death, but from the demise of Gunga Kooer, 
“as also from the date on which the surviving 
“widow attempted to alienate the property 
_ “ by the insertion of her daughter’s name in 

“the Collector’s rent-roll to the detrimental 
“of the blood relatives (plaintiffs in this 
“ case). The widow’s possession was merely 
permissive, not adverse to the plaintiffs’ 
“ possession. This fact is perfectly clear. 
“J consider that the plaintiffs were right 
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“and that they acted with honorable 
“ consideration in not attempting to disturb 
“the widow’s permissive possession.” 


We do not clearly understand the meaning 
of the latter passage in this quotation. But 
we think the Judge is at any rate correct in 
holding that the ground of limitation upon 
which the Moonsiff decided the case did not 
exist. If the plaintiff’ case is made out, 
then no doubt, so far as regards the moiety 
of the property which was given by the 
previous owner to Mussamut Gunga Kooer 
for her maintenance, they were not entitled 
to obtain possession of it until that lady died 
in 1267 ; and that date was not twelve years 
before the suit. And so far as regards the 
other moiety the plaint made out no title to 
possession at all; though possibly the facta 
stated there might be sufficient to give the 
plaintiffs a right to have a declaration of 
title, And so far as the plaintiffs had a 
cause of action of this kind, it first arose 
to them when Mussamut Ram Luchmea 
Kooer caused her daughter’s name to be 
substituted in the Collector’s books. Thus it 
seems to be pretty clear that the suit was 
not, in respect of either cause of action, 
barred on the ground that the cause of action 
accrued more than twelve years before the 
institution of suit. No objection was mada 
to it on the ground of multifariousness. 


The defendants, however, set up another 
ground of limitation: they say that the plain- 
tiff had on a former occasion brought a suit 
to recover possession of the same land, and 
that that suit had been dismissed on the 
ground that it was barred by limitation. 
It seems that this is so. But so far as the 
plaint in that suit has been brought under 
our notice, we think that the cause of action 
there alleged and relied upon was entirely 
different from the present cause of action. 
It appears that in thet suit the plaintiffs 
sought to recover this property on the allega- 
tion that it belonged to them at that time ; 
that it had become their property immediately 
upon the death of Deryah Suhoy ; and that 
they had been wrongfully evicted from it, or 
wrongfully kept out of it by these widows, 
excepting so far as an ekrar had for a time 
been operative between them, the terms of 
which ekrar had been violated by the 
widows, and that the plaintiffs’ right to 
immediate possession had revived. If this 
were in substance, as we take it to be, the 
cause of action in that suit, then it was 
manifestly quite different from the cause of 
action in this suft, ang the present suit is not 
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‘barred by the 
Act VIII. of 1859. 

Although the suit thus appears not to be 
barred by any law of limitation, we are not 
sure that the case ought to be remanded 
generally for trial on its merits.. The suit 
of tbe plaintiff's depends. primarily upon 
two allegations : first, that the ancestor of the 
defendants Deryah Sahoy gave to Mussamat 
Gunga Kooer a moiety of this property to be 
held by her by way of maintenance during 
her lifetime; and second, an allegation 
to the same effect with regard to Ram 
Luchmee Kooer, and the burden of proving 
these allegatious evidently lies upon the 
plaintiff, for if he fails to establish them his 
suit is unquestionably brought out of time, 
But with regard to the proof of ‘these allega- 
tions we have bad it brought to our notice 
that the plaintiff petitioned the first Court 
before trial to the effect that he did not wish 
auy witnesses to be summoned, but wanted 
time in order to put in three documents 
which he mentioned as documents impor- 
taut for the proof of his case. We are not 
at present satisfied as to whether, having 
regard to the nature of this petition and the 
documents which have been filed in accord- 
ance therewith, it will be necessary to send 
back the case for further trial We will 
therefore take time to consider that point. 
In thé meanwhile, we will, for the better 
consideration of them, have the petition 
translated og well as each of the documents. 
We will give our final opinion on this point 
as soon as we conveniently can, 


Final Order. 
Phear, J.—We have already given our 
reasons in this case for agreeing with the 
Judge iu thinking that the suit is not barred 


operation. of Section 2 


by limitation, but we took time to consider’ 


whether or not it would be uecessary to 
remand the case to the first Court for retrial. 

We are now of opinion that it is not 
necessary to do go, 

The plaintiff expressly stated to the Court 
of first instance that he did not desire to have 
any witnesses summoned, and that he only 
required three documents to be filed on which 
he intended to place his case ; and we think 
‘there is no doubt that the plaintiff had no 
ground on which he could buse his suit other 
than the evidence afforded by those three 
;documents. 

It is not suggested to us on special appeol 
that any other ground exists, although it has 
been argued that the statement made by the 
plaintiff that he did not require summonses 
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for witnesses ought not to have the effect of 
binding him not to offer any oral evidence 
at the trial. : 


Ifit could be shown tousin what wa 
oral testimony could have been used by the 
plaintiff for his case, and what: the oral testi- 
mony was which he had ready for the purpose, 
we might have given him the opportunity of 
going to the first Court for trial. But as 
olieudy said, the plaintiff placed his case solely 
on three documents. These documents have 
been translated, and we have given them our 
best attention. Only one of them is of pri- 
mary importance, and that is the document 
in which the deceased Deryah Sahoy before 
his death in 1257 petitioned the Collector 
asking that the name of his daughter-in-law, 
Khagon Kooer, and grand daughter-in-law, 
Luchmee Kooer, should be placed in the 
Collectorate books instead of his own as 
owners of his zemindary, because they were 
his sole heirs and representatives, i 


This is very strong evidence, indeed, to 
show that Deryah Sahoy gave this property 
to these ladies to hold absolutely .of their 
own right ; and the other two documents do 
not serve iu our opinion to rebut this evidence. 
Indeed they only apply to one moiety of the 
property. They purport to be written 
statements made by the grand daughter-in-law 
to whom one moiety had been given, and by 
her daughter, the two defendants before the 
Court, in a suit brought against them by 
Ranee Kooer, the daughter of Mussamut 
Khagon Kooer. At the utmost these written 
statements describe the motive from which 
their ancestor Deryah Sahoy had given his 
shate of the property to his daughter-in-law 
Khagon Kooer. We` do not think they 
amount to substantial evidence which should 
have the effect of cutting down and rebutting 
the evidence of the gift which we think ig 
afforded by the first document to which we 
have referred. This being so, we think we 
ought not to send back the case to the first 
Court for further trial. It appears to us that 
the plaintiff's suit fails on his own materials, 
and ought to be dismissed. 


We think it not out of place ‘to remark 
that this is the second time that the plaintiff 
has brought a suit to recover this property, 
and the right on which he-founded his suit , 
to recover varies moe materially each 
time. 

The order of the Toe ‘Appellate will be 
reversed and the plaintiff's suit dismissed. 
The defendant is to have pi costa in all the 
Courts. 25 iy 
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The 23rd March 1874, 
: Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
; Judges. 


Limitation—Act IX of 1871, sch. Il, art. 167— 
Order for Costs on Appeal: 


Cases Nos. 347 and 348 of 1873. 


Miscellaneous Appeals from an order 
passed by the Officiating Judge of 
Shahabad, dated the 17th June 1873. 


Hurbuns Lall and another (Decree-holders) 
Appellanis, 


Versus 


Sheo Narain Singh (Judgment-debtor) 
Respondent. 


Baboo Boodh Sen Singh for Appellants. 


Baboo Tarucknath Pallit for Respondent. 


An order for costs made by the High Court on appeal 
comes within the scope of the Limitation Act of 1871, 
sch. IT, art, 167, ` 

Phear, J.—In this case the Judge was of 
opinion that the decree or order which the 
applicant sought to enforce fell within Article 
166 of the 2nd Schedule to the Limitation 
Actof1871. That Article isin these words:— 
“ For the execution of a decision (other than 
“a decree or order passed in a regular suit 
“or an appeal) of a Civil Court or of a 
“ Revenue Court” the period of limitation is 
one year. But it seems to us that the decree 
or order in the present case falls within the 
exception of the Article, because it is an 
order for the payment of costs made between 
the parties by this Court on appeal from 
the order of the Lower Court, and that being 
80, it must come within the scope of the more 
general Article 167 “for the execution of a 
decree or order of any Civil Court not pro- 
vided for by No. 169.” No. 169 provides for 
the enforcing “a judgment, decree or order 
of any Court established by Royal Charter in 
the exercise of its ordinary original civil 
jurisdiction.” 

This was an order of this Court, but was 
made on appeal and not in the exercise of ori- 
ginal civil jurisdiction. But if it falls under 
Article 167, the period of three years is 
prescribed, and the applicant is not barred. 
The same period is provided by the old 
Limitatiog, Act, and it is therefore immaterial 
to consider whether the old or the new Limita- 
tion Law applies, because in either cage the 
applicant would have three years, ° 


We accordingly reverse the order of th: 
Lower Court, and remand the case to tha. 
Court in order that the execution procecdiug:; 
may be duly carried out. The appelian 
must have his' costs of these appeals, whicl 
we assess at one gold-mohur in each case. 


The 24th March 1874, 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chiey . 


Justice, aud the Hon’ble Louis S. Jackson 
and W. Ainslie, Judges. 


Act VI(B.C.) of 1868, sch. K, cl. 1—DMuzis- 
trate’s Conservancy Powers—Act XVIIE of 1850. 


Case No. 1 of 1874. 


Appeal under Section XV of the Letters 
Patent against the decree of the How ble 
W. Markby and E. G. Birch, two of the 
Judges of this Court, made on the 22nd 
of December 1873, in Special Appeal 
No. 1550 of 1872, the said Judges having 
been equally divided in opinion.* 


Baboo Chunder Narain Singh, Deputy Magi-- 
trate of Cutwa (Defendant), Appellant, 


versus 


. Brojo Bullub Gooie (Plaintiff) Respondent. 


Baboo Annoda Pershad Banerjec 
for Appellant. 


Baboos Mohinee Mohun Roy and Umbice 
Ohurn Banerjee for Respondent. 


The removal of an obstruction by a Magistrate, 1 
exercise of the powers given to them by Act VI (BC) 
of 1868, ech. K, cl. 1, is not a judicial but an executiv 
or ministerial aot: and even the circumstance that a ‘im 
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is imposed on the person who set up tho obstruction does 
not protect the Magistrate, under Act XVII of 1860, 
from an action bemg brought to try the question of 
such person’s right to have the obstruction there. 


,BABoo Annoda Pershad Banerjee, for the 
appellant, contended that the appellant 
being armed with the powers of a Magistrate 
acted judicially in directing the removal of 
the obstruction under Schedule K of Act VI 
(B.C.) of 1868 Clause 1 of Schedule K says :— 
“ Whoever builds avy wall, or erects or sets 
“ up any fence, rail, post, or other obstruction 
“or encroachment in any public highway, or 
“in or-over any open drain, sewer, or aque- 
“duct along the side of any such highway, 
“shall be liable to a fine not exceeding fifty 
“rupees; and the Magistrate shall have 
“power to remove any such obstruction or 
‘‘oncroachment ; and the expense of such 
“ removal shall be paid by the person erect- 
“ing the same, and shall be recoverable from 
“him in the manner provided in Section 
“ 83 of this Act.” 

In the present case information was given 
to the Magistrate by a municipal constable 
that one of the residents of the town bad 
constructed some steps over the open drain 
alongside of the highway. Upon receiving 
this information the Magistrate proceeded to 
make a judicial enquiry, and the result “of 
that onquiry was that he fined the accused 
Rs. 20 for obstructing the highway, and 
ordered the steps to be removed under the 
powers vested in him by Schedule K. Under 
the ‘circumstances, therefore, he acted judi- 
cially. He summoned the person accused of 
creating an obstruction ; he heard evidence 
for and against him; he came to a decision 
thereon ; and he directed the removal of the 
obstruction. AJl these were judicial acts, 
and he ought in consequence to be protected 
from a civil action. It is true he was also 
Chairman of the Town Committee, but that 
does not affect the present case, for the power 
which he exercised in causing the removal 
of the obstruction he exercised as Magistrate, 
and not as Chairman of the Town Committee. 

Again, if cannot be supposed that the 
appellant, in this case, acted in any way 
other than in good faith and in the firm 
belief that he had perfect jurisdiction to deal 
with the matter as he had done. Having, 
therefore, had this belief, and having, acted 
jn a bond fide manner, he is protected from 
a civil suit, for Act XVIII of 1850 provides 
that “no Judge, Magistrate, Justice of the 
“Pence, Collector or other person acting 
“judicially shall be liable to be sued in any 
“Civil Court for any act done, or ordered to 
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“be done, by him in the discharge of his 
“judicinl duty, whether or not within {the 
“limits of his jurisdiction: Provided that 
“he at the time in good faith believed bim- 
“self to have jurisdiction to do or order the 
& act complained of” 

In the case of Ujjulmoyee Dossee v. 
Chunder Coomar Neogee, 12 W. R., F. B., 18, 
it was held that no suit will lie to set aside an 
order made by a Magistrate under Chapter 20 
of the Criminal Procedure Code, or to restrain 
him from giving effect to his order. Section 
311 was held to bur the jurisdiction of the 
Civil Court in such a case. Vide also the 
case of Madhub Ohunder Gooho v. Kamlakant 
Chuckerbutty, 15 W. R. Civil, 293, and the 
case of Toger v. Child, 7 E. & B., 377. 


The act of removing or causing the remo- 
val of the obstruction, in the present case, 
was clearly the legal consequence of the 
conviction of the accused by the Magistrate. 


Baboo Mohinee Mohun Roy, for the 
respondent, contended that the appellant 
acted extra-judicially in causing the removal 
of the obstruction in the present case. 


No doubt some of the powers and duties 
confided to the Magistrate under Schedule 
K of Act VI (B.C.) of 1868 are judicial, 
but the others are clearly aot. In order to 
ascertain what powers are judicial and what 
powers are not judicial, it is necessary to 
read Schedule K with Sections 82, 83, 
and 42 of the Act itself, and then it will be 
found that Schedule K is primarily a Schedule 
of conservancy powers, though it is true 
that other powers are contained in it. 
Section 42, however, clearly appears to draw 
the line between the judicial and conservancy 
powers. It provides that “it shall be compe- 
“tent to the Government to declare that all 
“or any of the powers and authorities whieh 
“are vested in the Magistrate, and the duties 
“ which are imposed upon him by the Sections 
“enumerated in Schedule B to this Act 
“ annexed, or by any of them, shall be vested 
“and exercised by the Town Committee at 
“a meeting.” Amongst the duties which 
sare enumerated in Schedule B as being 
copable of being so transferred; are Clauses 
1 to 18 of Schedule K, which includes, there- 


| fore, that which has been exercised in the 


present case. But Section 42 goes on to pro- 
vide that “nothing herein contained shall be 
“ deemed to confer upon any Town Com- 
“ mittee any power to impose’a finesb There- 
fore it follows, thateso far as the fining of 
the accused by the Magistrate is concerned, 
& wags .a judicial act; but inasmuch as 
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causing the removal of the steps was exer- 
cised by a power not conferred upon the 
Magistrate, but upon the Town Committee, 
by reason of its being a conservancy power, 
it cannot be said that the appellaut, having 
in bis magisterial capacity caused the 
removal of the steps, acted judicially 
and in discharge of his judicial duty. It 
has been asserted by Baboo Annoda Pershad 
Banerjee that if a Magistrate acts bona fide 
and conscientiously believes that he had 
jurisdiction to do a certain act, although 
his belief may be erroneous, he is yet 
protected from a civil action being brought 
aguinst him for damages or for compensation. 
Aot XVIII of 1850 is quoted in support 
of hig assertion, but Baboo Annoda Pershad 
Banerjee forgets tnat the appellant, in the 
present case, in causing the removal of the 
steps, did not nct as Chairman of the Town 
Committee, but in his capacity of Magistrate, 
and therefore Act XVIII of 1850 does not 
apply, because he was not acting judicially ; 
nor do the cases cited—Madhub Chunder 
Gooho v. Kamlakant Chuckerbutty, 15 W. R. 
Civil, 293, and Ujjulmoyee Dossee v Chunder 
Coomar Neogee, 12 W. R., F. B., 18—apply 
in the present case ; for it is clear that in 
both those cases the Magistrate acted judicially 
in bringing the suits under Chapter 20 of the 
old Criminal Procedure Code. If in this case 
the appellant had proceededagainst the accused 
under Section 521 of the new Crimival 
Procedure Code, he would then clearly have 
acted judicially, and no suit could have been 
brought against him. He did not, however, 
do this, but proceeded to take evidence in the 
case without previously swearing the wit- 
nesaes, then convicted the accused, fined him, 
. aud finally caused the removal of the obstruc- 
tion ; which last, under the circumstances, he 
had no power to do by Section 42 of Act 
VI (B.C.) of 1868. dd 

The Appellate Bench delivered the 
following judgments :— ' 

Couch, C.J. —In this case, which was 
an appeal from the judgment of Mr. Justice 
Markby as the senior Judge sitting with 
Mr. Justice Birch, the firat ground of appeal 
is that the Magistrate in his proceeding 
under Schedule K of Act VI (B.C.) of 1868 
acts judicially and in discharge of his judi- 
cial duty in directing the removal of the 
obstruction which was removed by him, and 
for the removal of which the plaintiff brought 
the suit®against him and another person, and 
that, therefore, Act X VAI of 1850 is a bar 
to a suit against the Magistrate. The second 
ground is more general, boiug that Mi. 


| Justico Markby ought not to have held tlu t 
the powers and duties mentioned in Schedule 
K, with the exception of the powers to 
punish an offence, are not judicial. 

Act XVIII of 1850 provided tha’ no 
Judge or Magistrate, &e., or other peison 
acting judicially, shall be liable to be sud in 
nuy Court for any act done, ox ordered to b^ 
done, by him in the discharge of his jurie.) 
duty, whetber or not within the limit- ot 
his jurisdiction ; provided that he in goed 
faith believed himself to have jurisdiction 
to do or order the act complained of. T!. 
object of that Act was not to introducs tu 
rule that a Magistrate acting judicially was ` 
not liable to a suit, but the further ruie thot 
he was not liable although the act was 1¢ 
within the limits of his jurisdiction, if le 
bonå fide believed it to be. 

The question in this case is whether the 
removal of the obstruction by the Magi-tratc 
in exercise of the powers given to him ty 
the first Clause of Schedule K is a judicial a. 

The Clause is, whoever builds any wall, 
or erects or sets up any fence, rail, po-t, © 
other obstruction, or encroachment in any 
public highway, or in or over any open dian 
sewer, or aqueduct along the side oi ury 
such highway, shall be liable to a fine uo 
exceeding Rs. 60; and the Magnirat 
shall have power to remove any suc: 
obstruction or encroachment; and the expr- 
of such removal shall be paid by the per-e 
erecting the same, and shall be recoveinbi 
from him in the manner provided in Se 
tion 83 of this Act. 

If the whole of this Clause is to be re': 
as one single provision, and the power of tl. 
Magistrate to remove an obsiruction onis 
exists where the person building or stt i 
up the obstruction has been convicted aon 
punished by a fine, it might be said that tu 
conviction of setting up the obstruction au 
imposition cf the fine and the removal o 
the obstiuction being ove act, and the orde 
by the Magistrate that it should be remove 
being part of the judicial proceeding fo 
punishing the offender, the whole was 
judicial act ; that the removing the ob. truc 
tion could not be separated from the awavdin: 
of the punishment of the fine. Bit 
appears to me that this would not be : 
reasonable construction of the Clause; te 
then, it would rot provide for the cases whet 
it may be necessary, for purposes of eus 
vaucy, that the obstruction should be remot. 1. 
and yet no person can be discovered wi 
could be punished for setting it up and mat: 
liable to pay adine, or from whom even th 
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expeuse of the removal could be recovered. 
This Clause, although it contsins two pro- 
visions, one for the punishment of the author 
of the obstruction, and the other for the 
removal of the obstruction, must be looked 
at as if it was in fact two Clauses, one pro 
viding for the judicial act of determining 
who the offender is and punishing him, and 
the otber for what may’ be done separately 
and without any offender being punished, 
namely, the act of removing the obstruction, 
which may- properly be celled an executive 
or ministerial act. 

In other parts of the Schedule also, we 
find Clauses some of which relate to judicial 
acts, namely, powers of fining for offences. 
For instance, there is the 3rd Clause, where 
if a person being ordered to remove a pro- 
+ jection encroachment or obstruction does not 
do sgo, he shall be liable to a fine not exceed- 
ing Rs. 50, and the Magistrate in such 
a case may remove or alter the projection 
encroachment or obstruction. Others are, 
Clause 8, where if a person neglects or 
refases, after notice from the Magistrate, to 
keep a drain, privy or cess-pool in a proper 
state, he shall be liable to a fine; and the 91h 
Clause, where the fouling of water by bathing, 
washing, throwing rubbish, &c., is made 
punishable by a fine. Then there are powers 
which are not judicial, as in the 10th Clause, 
which gives to the Magistrate the power of 
filling up unwholesome tanks in private pre- 
mises, and provides in the same way as the 
first Clause that the expense incurred thereby 
shall be paid by the occupier of such premises, 
and shall be recoverable from him in the 
manner provided in Section 83 of the-Act; 
and the 11th, which gives the Magistrate 
power to clear noxious vegetation and 
improve bad drainage ;and the 12th, which 
gives~him power to drain off and cleanse 
stagnant pools in open places ; and the 13th, 
which gives him power to cause places near 
public highways, which are dangerous to 
passengers, to be repnired, protected, and 
enclosed. 

Here are various acts which may be done 
by a Magistrate by virtue of this Schedule 
which are notjudicial, They are ministerial 
acts, and acts which may in some case be 
done by virtue of the Act by persons who 
are not Magistrates, namely, the Town Com- 
mittee. They in no way partake of the 
nature of n judicial proceeding. 

It seems to me that the Schedule to tins 
Act gives power to the Magistrate, for 
purposes of conservancy, to do things which 
are merely ministerial. It also gives him 
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power in certain cases to punish .an offender 
by a fine. But these are distinct acta, and 
the circumstance that in this instance there 
has been the imposition of a fine upon the 
person who is said to have set up the 
obstraction does not make the act of the 
Magistrate which followed it, the act of 
removing the obstruction, in any way a 
judicial act. It does not protect him from an 
action being brought, not to try the legality 
of his decision in puvishing the offender by 
a fine, and not to interfere with that, but 
to try the question of right, whether the 
person to whom the place belongs has a 
right to have the steps there or not. I can- 
not construe this Act as being intended to 
put in the power of the Magistrate acting as 
a conservancy authority the decision of 
questions of property which might be of the 
utmost importance to persons. And to do 
so without there being any appeal from 
his decision ; for I canuot regard the provi- 
sions of Section 92, which seems in one stege 
of this suit to have been relied upon as 
protecting the Magistrate from an action, as 
being in any way whatever a remedy by 
appeal. It seems to me to have been intended 
for quite a different purpose. 

I think, therefore, that Mr. Justice 
Maurkby’s decision that the action was not 
barred either by Act XVIII of 1850 or by 
the general law is a right one, and that this 
appeal ought to be dismissed with costs. ; 

Jackson, J.—[I entirely concur in the judg- 
ment which has been just delivered, and 
have very little to add. I can only say thut 
it seems to me that it would be matter of 
the most serious consequence if Magistrates, 
in addition to being protected in the discharge 
of their purely judicial functions, were: 
also so far inviolable in their executive 
capacity that they should be at liberty to 


«make orders in the conservancy branch of 


their duties which should not be liable to 
question in any formor shape. It would be 
simply placing property in towns where such 
Acts came into operation absolutely at the 
disposal of the Magistrate fur the time being. 
The Section referred to by the learned Chief 
Justice is manifestly one, I think, intended to 
give the Government and the Commissioner 
the power of controlling in an executive way 
the proceedings of the Magistiate under the 
Act ; and it would be, if it could be used at 
all for such a purpose, a very inadequate 
substitute for that 1ight which every subject 
ought to have of sulimitting questions of this 
kind to the decision of the Civil Courts. 
e Ainslie, J., concurred. 
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The 24th March 1874. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Settlement—State Policy—Jynteah. 
Case No. 1865 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 24th March 1873, affirming a decision 
of the Moonsiff of Parkool, dated the 
2nd November 1872. 


Shaikh Sonam and another (two of the 
"` Defendants) Appellants, 


VETSUS 


Katoo Meah and others (Plaintiffs) 
Respondents. 


Baboo Rajendrunath Bose for Appellants. 


Baboo Grish Chunder Ghose for 
Respondents. 


State policy has nothing to do with the question 
whether a plaintiff or defendant has the right to a settle- 
ment made by the Collector of Jand in Jynteah, and the 
Civil Court has jurisdiction to determine such question 
in a civil sut, 

Glover, JAN attempt has been made to 
bring a question of Siate policy into this 
case, and to have it declared that under the 
circumstances in which the state.of Jyntenh 
was taken under the direct authority of the 
British Government no civil suit would lie 
to set aside the order of the Collector giving 
a settlement of the lands in suit to the 
defendants, and that as a matter of fact the 
Collector was fully at liberty to make the 
settlement with whomsoever he pleased to 
make it, and that such settlement cannot, be 
set aside in the absence of the Collector. 
Bat really this case has nothing to do with 
questions of State policy, for on turning to 
the record we find that both parties, the 
plaintif and defendant, claim the Jands in suit 
as appertaining to their own holding, and the 
Collector deciding between these two gave 
the settlement to the defendant. The ques- 
tion before the Civil Court was very much 
the same as that before the Collector, that is, 
to the original holding of which party did 
the land in suit belong. There was nothing to 
oust the jurisdiction of the Civil Court, or to 
prevent tae Moonsiff from deciding the case 
as laid before him. There was no question 
as to the power of the Collector to give a 
settlement to whomsoever he pleased. The 
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only point was whether the land belonged to 
the settled estate of one person or of another, 
and the Moonsiff decided that it belonged to 
plaintiff's estate. The question whether the 
Civil Court had jurisdiction or not was never 
thought of in either of the Courts below, 
and the other objection that the Collector 
ought to have been made a party also fulls 
through with reference to the nature of the 
subject-matter of the suit. Ifit had been a 
case in which the interests of the Govern- 
ment were concerned, no doubt, according to 
the late ruling of the Full Bench,* tho 
Collector would have to haye been made a 
party ; but as it is, the Government has no 
interest in the matter. Itis not sought to 
interfere with the terms of the settlement, 
and it is all the same to Government whether 
the plaintiff or the defendant are declared 
entitled to the benefit of that settlement and 
to pay revenue into the Government 
treasury. 

The special appeal is dismissed with costs. 


The 25th March 1874. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Private Arbitration— Withdrawal—Act VIH 
of 1859 8. 327. 


Case No. 382 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Tipperah, dated 
the 22nd August 1872, affirming « 
decision of the Moonsiff of Nusscer- 
gunge, dated the 10th April 1871. 


Ram Coomar Shaha (Defendant) Appellant, 
versus 


Kala Chand Shaha and others (Plaintiffs) 
Respondents. 


Baboos Ashootosh Dhur and Debendro 
Narain Bose for Appellant. 


Baboos Grish Chunder Ghose and Bharui 
Chunder Dutt for Respondents. 


A party is not entitled to withdraw, without p» «| 
cause shown, from a submission to arbitration. 


` Anle, p. 827. 
e 2 
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. Where an award was about to be pronounced and a 
party withdrew on the ground, 1st, chat the arbitrator 
was entering into foreign matters, and 2ndly, that a 
minor was likely to be interested who would not be 
bound, the grounds were held not to constitute a good 
cause for withdrawal, 


Kemp, J-—Tum points taken in special 
appeal in this case are : lsé, that the Judge is 
wrong in law inasmuch as he has not tried 
the question raised in the second ground of 
appeal before him,'’namely, that the reference 
to arbitration having been made on the 18th 
Jeyt 1266, and the appellant having with- 
drawn from his submission to arbitration on 
tTa 24th of Bysack 1277 before the award 
was pronounced, such award is void and not 
binding upon him; 2ndly, that no time 
having been fixed within which the arbitrator 
was to deliver his award the arbitration is 
void ab initio. This second point was not 
taken in the Court below. There is a general 
ground that the award is contrary to law, 
but it is very clear that it could not have 
been pressed upon the Judge, as the Judge’s 
decision is entirely confined to the question, 
and to that question alone, whether the award 
could be set aside on account of the improper 
conduct of the arbitrator in borrowing money 
from one of the parties to the case. The 
decision of the Judge is very full on this 
point, and he finds clearly that there had 
been no corruption and nothing improper in 
the conduct of the arbitrator. We therefore 
refuse to go into that point at all. 


Then with reference to the other point, 
that point admittedly was taken in the Court 
below in the second ground of appeal to the 
Judge, which is to this effect, that the appel- 
lant having withdrawn fiom his submission 
to arbitration previous to the delivery of the 
award he is not bound by that award. This 
objection also was'not pressed in the Court. 
below. Had it been pressed. it surely would 
have been noticed by the Judge ns, if that 
objection could have been maintained, it 
would have avoided, on the ground of the 
arbitration being bad in law, all necessity 
for going into the question whether the 
conduct of the arbitrator had been corrupt ; 
but as it has been taken in the petition of 
appeal before the Judge, and in special 
appeal, we think proper to decide it. 


The arbitration in this case was a private 
one. Now the only Section in the Code which 
applies to private arbitrations is Section 327. 
There is a case decided by thé Privy Council, 


e 6 


reported in Volume X, Weekly Reporter, 
Privy Council Rulings, p. 51, Peatonjee Nus- 
serwanjee v. D. Manockjee & Co. There 
can be no doubt that that also was a private 
arbitration, and a memorandum at the foot 
of it states that the submission to arbitration 
was made in couformity with the provisions 
of Section 827. The point in that case was 
whether the Court had the power to direct 
the submission to arbitration to be filed ; 
and their Lordships held that although 
there was a statement in the submission to 
arbitration that it was made in conformity 
with Section 827, that was merely introduced 
for the purpose of caution, and thatalthough 
Section 326 was not expressly referred to in 
the submission to arbitration, the arbitration 
itself was subject to all the Sections in the 
Code on this subject. Therefore applying 
Section 826 to that particular submission 
in that particular case, they held that the 
Court had jurisdiction to direct that the 
submission to arbitration should be filed. 
Then they go on to say generally, laying it 
down ns a broad principle of equity, thar, 
according to a proper construction of the 
Code, when persons have agreed to submit 
matters in difference between them to arbi- 
tration, no party to such submission can 
revoke it unless for good cause shown, and 
that no mere arbitrary revocation of that 
authority could be permitted ; and then they 
refer to certain cases under the English law 
on this point which they observe has lately 
been modified so ns to agree with the Indian 
law on the subject, and they held, as we 
have already stated, that a party was not 
entitled to withdraw without good cause 
shown from a submission to arbitration. 


In this case we have referred to the reasons 
given by the special appellant as having 
induced -him to withdraw, and we may 
observe that his withdrawal was not made 
until all the proceedings in the arbitration 
were completed and the arbitrator was about 
to pronounce the award. Those grounds 
were, lst, that the arbitrator was entering 
into matters quite foreign to the subject of 
difference between the parties ; and 2ndly, 
that a minor was likely to become interested 
in these proceedings which would not bind 
him, and therefore the arbitrator had better 
drop them. These grounds constitute, as 
properly found by the Court below, no good 
cause for withdrawal from the gabmission 
to arbitration. 


We therefore dismiss the special appeal 
with costs. 
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The 26th March 1874. 
Present: 
Theo Hon'ble Sic Richard Couch, Kt, Chief 
Justice. 


Court Fees—Administration—Doubtful Clain— 
Act VII of 1870, seh. 1, ct. 2. 

Case submitted to the Chief Justice by Mr. 
R. Betchambers, Taxing Officer of the 
High Court, under Section 5 of the Court 
Fees’ Act, 1870. 


In the Goods of Edward Lane Beake, 
deceased. 

In a petition for letters of administration, where the 
Administrator-General, in valuing the assets which were 
likely to come into his hands, represented it to be doubt- 
ful whether a portion of a certain claim would be 
realized, and urged that such portion was not lable to 
the atamp-duty presciibed by the Court Fees’ Act (1870), 
gch. I, cl, 2: 

Hep that no sufficient ground had been shown for 
the exemption claimed. . 


Case.—In this case the petition of the 
Administrator-General for letters of adminis- 
tration of the property and credjts of 
Edward Lane Benke, deceased, contains the 
following statement as to assets :— 

“The amount or value of assets which are 
likely to come to your potitioner’s hands, in 
the event of such letters of administration 
being granted, will not, to the best of your 
petitioner’s belief, exceed Rs. 18,500, and 
are as follows :— 

In the High Court, deposit as security 
fy costs in suit— 
eat Rs 


Benke v. Happerfield 2,000 
Now payable by Mr. Landray 3,500 
Balance payable by Mr. Landray by ' 
instalments, besides interest 8,700 
Claim against persons at Lucknow 
(payment being made by instal- 
ments) sxs kss s. 950 
Claim against Lane & Co., Mee- 
rut . . . 13,000 


Out of which last-mentioned sum it is 
doubtfal whether more than rupees three 
thousand five hundred will be realized.” 

Upon the doubt expressed as to whether, 
the claim against Lane & Oo. for Rs. 13,000 


is good for more than Rs. 8,500, it is|Ẹ 


submitted, on behalf of the Administrator- 
General, that the difterence (Rs. 9,500) 
between those two sums is not liable to the 
stamp-daty prescribed by the Court Fees’ 
Act, 187Q, Schedule I, Clause 2. 

There is no provision in the Court Fees’ 
Act authorizing exemption in respect of a 
claim supposed to be doubtfal ; nor is therg 


any such provision in the Acts by which the 
payment of probate duty in England is 
regulated. 

If duty be paid on an exaggerated valu- 
ation of an estate, a refund of the amount 
paid in excess may be obtained, in England, 
under 85 Geo. DL « 184, s. 40, 
and in this country, under the Financial 
Notification No. 2025, dated 15th August 
1872, which provides that “the Local 
“Governments may sanction refunds of 
“stamp-duty when the estimate of the assets 
“of an estate is shown to have exceeded the 
“amount on which the Act says that duty 
“shall be paid, namely, the actual value of 
“the property in respect of which the 
‘letters of administration are granted.” 
(Gazette of India, 17th August 1872, 
Part I, p. 782.) 

Order of the Chief Justice. 

No sufficient ground is shown for the duty 

not being payable on the Rs. 9,500. 


The 26th March 1874. 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Sale of Putnee—Service of Notice—Onus 
Probandi— Act I of 1872 s. 106, 
Case No. 854 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Tipperah, dated 
the 24th August 1872, modifying a 
decision of the Moonsiff of that district, 
dated 6th April 1871. 


Doorga Churn Surma Chowdhry (one of tho 
Defendants) Appellant, 





VETSUS 


Syud Najunooddeen (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Nullit Chunder Sen and Mohinee 
: Mohun Roy for Appellant. 


Baboos Sreenath Dass and Bharut Chun- 
der Dutt for Respondents, 

In a suit against a zemindar to reverse the sale of a 
utnee tenure held under Regulation VIII of 1819, on 
the ground of non-service of notice, the onns of proving 
service lies on the defendant, according to the spirit of 
8, 106 of the Evidence Act. 

Glover, J.—Tuis was a suit to reverse 
the sale of a putnee tenure held under 
Regulation VIII of 1819, on the ground of 
informality. The plaintiff alleges that the 
notice required by Clause 2 Section 8 of 
that Regulation was not served, The points 
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we have to decide in special appeal are, was 
the Judge right when deciding this question 
to place the onus upon the defendant, and 
ought not the plaintiff coming into Court 
alleging non-service of notice and consequent 
fraud to prove that allegation? Secondly, 
supposing the sale to be set aside, ought not 
the purchaser to get back the purchase- 
money ? 

On the first point, we think the onus was 
not improperly laid on the defendant accord- 
ing to the spirit of Section 106 of the 
Evidence Act, namely, the fact was especially 
within the knowledge of the defendant, and 
the burden of proving that fact ought to 
have been uponhim. The defendant was the 
zemindar, aud was under the Section of the 
Regulation above quoted burthened with the 
entire responsibility of serving the usual 
notices ; andit was within his special know- 
ledge whether such notice had been served 
or not. It does not appear after all that the 
Court below did lay any special onus on the 
defendant to prove this fact, for we find that 
there were witnesses on both sides, anda 
great number of witnesses were examined on 
the part of the plaintiff to prove that no 
notice was served, and the Court below 
probably came to the conclusion that it was 
not served ’as much upon the direct evidence 
of plaintiff’s witnesses as upon the failure of 
the defendant to prove such service as he was 
bound to do. 

As to the repayment of the purchase- 
money, it seems that no application was made 
for this refund, and the decision of the first 
Court makes it very clear that there was no 
real contest between the parties upon this 
point, the purchaser and the zemindar being 
one and the same person; and if the pur- 
chaser wanted his money back he should 
have applied for a refund to the Courts 
below. Et issaid that there was no necessity 
for making such an application in the first 
Court, inasmuch as the sale of only 2 annas 
had been set aside, and it was not until the 
whole sale had been set aside by the Judge 
that the question of refund arose. But the 
question as to the remainder of the estate 
had nothing to do with the defendant. It was 
a question between the plaintiff and the heirs 
of her husband as to their respective shares 
in the estate which would not affect the 
principle on which the money was to be 
refunded ; and as the defendant did not choose 
to make that application for a refund to the 
Judge, we ought not to take that objection 
into consideration now. The result is that 
the appeal must be dismissed jrith costs. 


o e 


The 26th March 1874. 
Present : 


The Hon’ble W. Markby and E, G. Birch, 
Judges. 

Kabala — Construction —Benamdar—Beneficiary 
Owners. 


Case No. 187 of 1873. 


Regular Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
8rd April 1878. 


Bissessares Debia (Plaintiff!) Appellant, 
i versus 


Gobind Pershad Tewaree and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss and Doorge 
Mohun Doss for Appellant. 


Baboos Ashootosh Dhur, Chunder Madhub- 
Ghose, and Gooroo Doss Banerjee for 
Respondents. 


In a kabala by which certain landed property was 
conveyed, the vendor bound herself in the following 
terms :—“If any one objects to my sale and gives you 
any sort of trouble I will arrange it, and if I fail to do 
so I will restore the purchase-money; in default you 
may realize it by an action.” Herp that it was intended 
to provide not only against defect in the power of 
the vendor as a Hindoo widow, but against any disturb- 
ance of the purchaser and to protect him against dis- 
possession. 

All the covenants miedo Parag in the sale of 
a property are not n ily bindmg upon the true 
owners; though there may be circumstances under 
which a person whose name does not appear upon a 
contract may be lable to perform its conditions. 


Markby, J.—THe suit in this case is 
brought for refund of the consideration- 
money of a putnee talook, the amount 
claimed being Bs. 22,200. 

The substance of the plaint is that the 
defendants Nos. 1 to 8, who are called the 
male defendants, and their late uterine 
brother Soonder Narain Tewaree, being in 
all four brothers, purchased lot Chargram, 
a putnee mehal, from Nund Kishore Doss, 
the late mohunt of Rajgunge Akhra ; that 
one Soonder Narain died leaving the male 
defendants in possession ; but that they hav- 
ing failed to pay rent for the putnee due to 
the zemindar the property was put up to sale 
and purchased for Rs. 22,500 by the male 
defendants ; that subsequent to this they 
presented a petition praying that the name 
of their mother Champa Coomaree, who is 
the defendant No. 4 in this suit, Should be 
inserted as purchaser in their place, and the 


Collector in compliance with , that petition 
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inserted her name accordingly ; that after- 
wards the male defendants being considerably 
indebted to the plaintiff, they sold the pro- 
perty to the plaintiff, and caused a kabala to 
be executed by the female defendant for a 
consideration of Rs. 22,200, and that they 
themselves being the real owners have wit- 
nessed this deed. Then the plaintiff goes 
on to‘say that as regards the consideration- 
money s sum of Rs. 12,672-8 was deducted 
in part ‘satisfaction of the debt due by them 
on certain bonds which they had executed 
in her favor; Rs. 3,950 was deducted in 
part liquidation of the money due on mort- 
gage of certain personal property, and the 
balance Rs. 5,577-8 they have received 
in cash and in currency notes, and the plaint- 
iff got into possession of the property under 
her purchase ; that subsequently the person 
appointed by the High Court as Receiver of 
the estates belonging to the Rajgunge Akhra 
dispossessed her ; that thereupon she applied 
to the defendants either to have the matter 
with regard to the estate set straight, or 
refund the consideration-money as stipulated 
in the kabala, and that they did rot do so. 
Therefore she brought this suit. 

Now the Judge has not taken the evidence 
in‘the cause; but upon that plaint he has 
held that there is no cause of action. That 
question turns upon the construction of the 
kabala upon which this suit is based, and 
nnder which the plaintiff says that she is 
entitled to recover, and we must assume that 
the kabala is as the plaiutiff states it to be. 
We must assume also that she will be able 
to establish the facts which she states in the 
plaint. If this be so, I think that her suit 
ought to be tried. The important words of 
the kabala are :—“ If any one objects to my 
“sale and gives you any sort of trouble I 
“will arrange it, and if I fail to do so I will 
“restore the purchase-money ; in default, 
“you may realize it by an action.” Now 
the main question which we have to decide 
is ns to the construction of that Clause in the 
document, The respondents sought to restrict 
it in two ways. They say in the first place 
that it was only a covenant which had 
reference to the peculiar position of this 
Indy (defendant No. 4) as a Hiadoo female, 
and that it was not intended to provide 
against any general defect of title, but only 
against any defect in her power as a Hindoo 
widow to dispose of property of this kind, 
I do not gee any words in this very geueral 
Clause upon which any „such restriction can 


be founded ; the words “in any way cause, 


trouble” seem to me to be quite wide enough 





to cover any disturbance of the plaintiff. Lt 
the vendee had really considered herself as 
having no interest in this property, of course 
it is not antecedently probable that she would 
make so extensive a covenant, but in fact 
she claims the property aa her own and 
denies that she merely represented her sons. 
The same remarks apply to the other restric- 
tion which it has been sought to put upon 
the covenant. The District Judge says that 
“it has been argued that the words ‘if any 
one gives you any sort of trouble’ cover tho 
dispossession” But he says that “it must 
“be remembered that there was no inter- 
“ ference and no trouble given for more than 
“a year during which the plaintiff says she 
“was in quiet possession. As she would 
‘ read it she has a guarantee for all time, and 
“thas the stipulation becomes bad for very 
‘“‘indefiniteness.” I find some difficulty iu 
adopting this reasoning. It seems to mo 
that this covenant was expressly framed to 
protect the purchaser against dispossession— 
it is something like a covenant which 
English lawyers would call a “ covenant for 
quiet enjoyment ;” and I see no reason what- 
ever for doubting that it was intended to 


-provide against a disturbance of possessou 


by any person whatsoever. As the Judge 
remarks in another part of his judgment, in 
all probability the circumstances which pre- 
ceded this sale were such as might raibe 
some doubt as to the title of the vendor aud 
that they were known to the vendee; and 
for that reason in order to meet any possib'a 
opposition from third parties this Clause was 
put in. It seems to me, therefore, that 
neither of these restrictions which have been 
contended for can be put upon this Clause. 
I think it must be taken as a general cove- 
nant that in case of disturbance by any 
person whatever claiming title to this pro- 
perty, the party would have a right to 
recover. That seems to me to be the proper 
construction to be put upon this document. 
Therefore all that we need say now is that 
the District Judge, in our opinion, was 
wrong in saying that the plaintift had no 
cause of action, and that this covenant was 
to be restricted in the way in which it iy 
songht to be restricted by the parties. 
Whether or no upon the ultimate facts that 
may be.proved in this case there is any 
ground for recovering in this suit is a point 
upon which we express no opinion whatever. 
We are asked to consider whether even upon 
the construction which we put upon the 
document there has been a breach of ıt. 


But we have not any evidence on the record 


. 08 


a4 


400 Civil 


for the determination of this point. We 
think, therefore, that the case must be sent 
back to the Court below for this purpose. 
Then another question has been raised. 
namely, who are the parties liable upon this 
covenant. Now the covenant is signed by a 
person named Champa Coomaree Dossee, and 
it appears thatat the time when this trans- 
action took place the plaintiff (if she 
speaks truly) believed; that Champa 
Coomaree was not the owner of the property, 
but that the three male defendants were so. 
It is contended before us that be¢nuse Champa 
Coomaree was only what is called a benamdar, 
that therefore all the covevants which she 
made in this transaction nre binding upon 
the true owners of the property. But no 
authority for that very general proposition 
is produced before us, and I certainly do not 
feel inclined or authorized to lay down sny 
such proposition. There may be circum- 


stances under which a person whose name. 


does not appear upon a contract may be liable 
to perform its conditions, but Ido not find in 
this plaint any circumstances stated upon 
which we should be justified in laying down 
that the male defendants, even if they be 
the real owners of the property, are liable to 
perform this ‘covenant. Whoever may be 
the renl owners of this property, this docu- 
ment expressly declares that the female 
defendant is in possession of it, and that she 
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The 26th March 1874. 
Present : G 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Permissive Possession— Right of Occupancy— 
Act VIIL ( B.C.) of 1869 s. 6. 


Case No. 607 of 1878. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Mymensingh, dated the 30th December 
1872, reversing a decision of the Sudder 
Moons ff of that district, dated the 26th 
August 1871. é 
Mohur Ali Khan Pathan and others 
(Defendants) Appellants, 
versus 
Ram Rnttun Sen (Plaintif) Respondent. 
Baboo Tarinee Kant Bhuttacharjee for 
Appellants. 
Baboo Bykuntnath Doss for Respondent. 
Mere possession of'a permissive ‘character and without 
any right cannot confer a iight of occupan 
The worda“ cultivated or held” in Act k VILICB. ©. ) of 
1869 s. 6, have the effect of excluding lands occupied 
exclusively by buildings from the right of occupancy 
there declared. 


Kemp, J.—Tue plaintiff, special respond- 


purchased it with her own money, and that’ ent, in this case sued for khas possession of: 
she sells it to the plaintiff. Therefore the | avery small portion of land on which the 
plaintiff ond the female defendant alone j; defendants held a shop, stating that the land 
can be treated as parties to this contract; j in question was within the plaintiff’s ijarah ; 
and it is this contract alone which the that the defendants were holding without 


plaintiff now seeks to enforce. Whether 

the male defendants would have been liable 

had the plaintiff’s case been that their 

names were not disclosed in the trans-; 
action although they were the real 

vendors, it is not necessary to determine. 

T think it must be taken upon this plaint that 

‘the plaintiff knowing the circumstances has 

elected to deal with the femule defendant on 

the footing that she is the owner. 

It appears -to me, therefore, that so far as 
the three male defendants are concerned the 
suit was rightly dismissed, and that the nppeal 
as against them ought to be dismissed with 
costs. But as regards the defendant Champa 
Coomaree Dossee, the suit must be remanded 
to the Lower Court in order to try whether or 
no there has been a breach of covenant ; and 
if so, what damages the plaintiff is entitled 
to. Costs of remand will abide the ultimate 
result, 

. Birch, J—I concur, ° 


@ e 


any right of occupancy ; that he served them 
with a notice of ejectment, but that they 
still remained on the land. The defendants 
contended that no notice bad been served ; 
that they had acquired a right of-occupancy ; 
they also referred to n former suit and alleged 
‘that the present suit was barred under 
Section 2 of Act VIIJ of 1859. They also 
questioned the plaintiff’s right to hold the 
land in question as ijaradar. 

The first Court found that the previous 
decree was not res adjudicata, aud that the 
plaintiff was the ijaradar. Then on the 


question whether notice had been served or. 


not, he found that notice had not been served, 
and on that ground alone dismissed the 
plaintiff’s suit. 

On appeal to the Subordinate Judge he 
found that there was ample prpof thit 
notice had been served upon the defendants, 
and then with reference to the alleged 


| ogcupancy right of the defendants he held 


ee 
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that mere possession . of a permissive 
character, and without any right whatever, 
could not confer any occupancy right on tbe 
defendants ; and he'alludes in support of this 
view to a decision of this Court reported in 
Volume XVII, Weekly Reporter, p. 383. 

The grounds taken in special appeal are, 
lst, that the Lower Court was wrong in 
holding that'the defendants had not acquired 
aright of occupancy, and that the decision 
quoted in the 17th Volume was not applicable 
to the present case; 2nd, that the Lower 
Appellate Court was wrong in assuming that 
the defendants held this land without any 
right, without first adjudicating whether 
they had held the same for twelve years or not. 
A third point is also taken now which was 
not raised in the grounds of special appeul. 
The point is a very ingenious one, namely, 
that as this suit was tried under the provi- 
sions of Act VIII (B.C.) of 1869, Section 6, 
which enacts that every ryot who shall have 
cultivated or held “land” for a period of 
twelve years shall have a right of occupanoy 
in the land so cultivated or held by him, whe- 
ther it be held under a pottah or not ; and as 
the word land has been interpreted by a 
previous Act, Act V (B.C.) of 1867, to 
include houses and buildings and corporeal 
hereditaments and tenements of any tenure, 
uuless where there are words to exclude 
. houses and buildings, or to restrict the 
meaning to tenements of some particular 
tenure, therefore the decision of this Court 
which were passed under the provisions of 
Act X of 1859 do not apply tothe present 
case. Now it is very clear that this Court 
has held in a series of decisions that the 
occupation intended under Section 6 Act 
VIÍI of 1869, is occupation of land which is 
the subject of agricultural or horticultural 
cultivation, or used for purposes incidental 
thereto, and does not include land exclusively 
used for dwelling-houses, buildings, &c. 
This point, therefore, not having been taken 
in special appeal we are not prepared in a 
potty suit of this description, valued at 
Rs. 6-9-2, to reopen a question which has 
been settled by concurrent decisions of this 
Court fora series of years, and by which 
we are bound. 

It has been found, and indeed it is an 
adinitted fact, that the land in suit is of n 
very small area and occupied by a shop. It 
has also been found that the defendants were 
holding that land permissively and without 
any rigbt at all, mach less a right of occu- 
pancy, and that notice was served upon them. 
We must, therefore, hold that the decision of 


the Lower Court was n proper decision, and 
the appeal must be dismissed with costs. 

Glover, J—I wish to add one word to 
this judgment, Speaking for myself, I doubt 
very much whether the words of Section 1 
Act V of 1867 apply at all to the rulings in 
question.. It says that the word “ land” 
shall include houses, buildings, &c., unless 
where there are words to exclude houses sud 
buildinga, and I am inclined to the opin.on 
that the words “cultivated or held” in 
Section 6 Act VIII of 1869, would havo 
the effect of excluding lands occupied exclu- 
sively by buildings. 

I concur in dismissing the special appeal 
with costs. 


The 27th March 1874. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Abatement of Rent—Act X of 1859 8. 4—Pre- 
sumption of uniform Puyment. 


Case No. 715 of 1878. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the llth 
January 1873, affirming a decision of 
the Moonsiff of Putneetollah, dated the 
8lst August 1872. 


Radha Gobind Roy (Plaintiff) Appellant, 


versus 


Kyamutoollah Talookdar (Defendant) 
Respondent. * 


Baboo Gopal Lall Mitter for Appellant. 


Baboo Anund Gopal Pallit for 
Respondent. 


Where an abatement of rent was allowed inalump sum 
upon a lump jumma on necount of lands having been 
rendered unculturalle by the overflow of _a river, the 
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abatement was held not to vary the rate of rent so as to 
debar the ryot from the benefit of the presumption 
under Act X of 1859 s. 4, 


Glover, J.—TuHts was a suit for enhanced 
rent afier notice. The only question we 
have to decide in this special appeal is whe- 
ther the Judge is right in holding that there 
has been no variation iu the rent of the land. 
The defendant filed evidence to prove the 
continuous payment of the same rate of rent 
for twenty years, and claimed the benefit of 
the presumption under Section 4 of the Rent 
Law. The zemindar plaintiff contends that 
inasmuch as in the year 1257 the defendant 
ryot got an abatement of reut in consequence 
of certain lands within his jote having been 
rendered unculturable by the overflow of the 
river, that fnot alone shows that the revt hes 
varied, and that the defendant is, therefore, 
not entitled to the benefit of the presumption. 


It appears from the order of the zemindar 
passed on the petition of the ryot that 20 
beegahs odd cottahs of land were rendered 
uncultarable, and an allowance was made for 
that land by a reduction on the total jumma of 
Rs. 9-4. If the whole of the land held 
by the defendants had been rated in the 
zemindaree books at so much per beegah, 
then inasmuch as the 20 beegahs 9 cottahs 
4 chittacks on which the abatement was 
allowed would not at the rate of reduction 
granted make up the exact rental of Rs. 
9-4, it would be difficult perhaps to say that 
that reduction did not involve a variation in 
the jumma which might have the effect of 
depriving the ryot of the benefit of the pre- 
sumption under Section 4; but the land was 
not leased at so much per beegnh, the jumma 
being a lump one of Rs. 96 upon a total 
area of 106 beegahs, and the decrease of the 
rental on account of the unculturable lands 
was not therefore a rateable one at so much 
per beegah upon the whole land, but a lump 
reduction. It can hardly be said, therefore, 
that there has been any variation in the 
terms of theSection, because the quantity of 
land which the defendant now holds being 
taken into consideration, the rent which he 
now pays is the same in proportion to the 
quantity of land which he held before the 
river overflowed its banks and covered a 
portion of his lands with sand. There has 
been a certain quantity of lund struck off and 
a certain amount of rent reduced, but the 
proportion remains the same, and he is 
ee in the same position now as he was 
then. ° 


There is a case reported in Volume X, 
Weekly Reporter, p. 247, Mussamut Rea- 
zumnissa v. Tookun Jha, where the 
same doctrine is laid down, and it seems to us 
that it would be unjust if the principle of 
the Act could be got ‘rid-of by a side-wind 
like this, and the defendant who is an old 
Tyot on land occupied by his forefathers 
could be made to lose all the advantages the 
law gives him, simply because, unfortunately 
for him, the river having passed over his land 
and a certain quantity of it became uncultur- 
able in consequence, le was obliged to enter 
into a different arrangement with the 
zemindar. It has been found on the whole 
evidence in this ‘cnse by both the Lower 
Courts that there has been no ¢variation in 
the rate of rent, and that the only change ia 
the total rental has been caused by the loss 


‘of part of the holding by the action of the 


river. 


I would dismiss the special appeal with 
costs. 


Kemp, J—I entirely concur. I wish toadd 
a few words to this judgment. The argu- 
ment of the pleader for the special appellant 
appears to me to amount to this,—that inas- 
much as in 1257, according tou likhun, the 
rate was assumed to be 12 annas per beegah, 
and at that rate the reduction on 20 beegahs 
9 cottahs 4 chittacks, the quantity of land 
which was found on enquiry to have dilu- 
viated, would not come to Rs. 9-4, the 
amount remitted, but to Rs. 15 odd annas, 
therefore it must be inferred that the rate 
did not remain the same: but I find on 
referring to the likhun that the rate of 12 
aunas therein mentioned was not the rate for 
the whole land, for if that had been the case 
a jumma of Rs, 96 on a totalarenof 103 
beegahs would not yield 12 anuas a beegah ; 


- but the fact is that in the likhun the lands 


diluviated are described as paddy lands, and 
it was assumed that they are worth 12 
annas a beegah, but the deduction made was 
not at the rate of 12 annas per beegah ; it was 
a deduction of a lump sum of Rs. 9-4 
upon a lump jumma of Rs. 96. There- 
fore the rate not having been in my opinion 
changed, the ryot defendant is entitled to the 
presumption under Section 4, it having been 
proved that he has paid at the'same rate for 
twenty years, and that he has held the land for 
a very long period at a uniform rate of 
rent. a 


I concur in dismissing the special appeal 
with costs. 
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The 27th March 1874: 


Present 2 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. à 


Presumption under Act X of 1859 s. 4— 
Dakhilahs. 


Case No. 755 of 1873. 


Special Appeal from a decision passed by 
the Judge'of Dinagepore, dated the 24th 
January 1873, affirming a decision of 
the Moonsiff of Putneetollah, dated the 
16th September 1872. 


Radha Gobind Roy (Plaintiff) Appellant, 
' © versus 


Shama Soonduree Dabee (Defendant) 
Respondent. 


Baboo Gopal Lall.Mitter for Appellant. 


' Baboo Nullit Chunder Sen for Respondent. 


which he could have produced in support of 
that plea bad been destroyed by fire, and he 
examined witnesses to prove that his house 
had been burnt down. The defendant, there- 
fore, relied upon a chit of the year 1257. 
This chit has been found by both the Lower 
Courts to be proved, and it is admitted by 
the amlahs of the zemiudar who have becu 
examined in this case. The chit shows 
the jumma paid for the year 1257 to be 
Rs. 40-18-56, which is the same jumma as 
that mentioned in the notice of the plaintiff 
in 1277. From thie chit both the Courts 
below have inferred that the defendant hns 
established the presumption of law under 
Section 4, and both Courts say that tho 
plaintiff has not been able to rebut that pre- 
sumption ; that the plaintiff does not say nor 
does he try to make out that there has been 
any variation of the defendant’s rent, but 
that the plaintiff tried to show that the 
defendant’s tenure commenced subsequently 
to the permanent settlement ; and it does not 
appear from the decisions of both Conrts 
that the plaintiff did, in rebuttal of the pre- 
sumption which the Court found arose in 
the case, say that the rates had varied within 
twenty years prior to suit. What the plaint- 
iff said was that the tenure was crented 
subsequently te the permanent settlement. 
There is a case in Volume XIX, Weekly 
Reporter, p. 205, Ram Bhuroses Singh v. 
Syud Mahomed Ashguree Khan, in which 
it was ruled that there being a “chit” of 
1257 in one oase showing what the rates 
were in that year, and there being no evi- 
dence to piove that the land had not been 
held ata uniform rate, the presumption under 
Section 4 arose. Then iu Volume V* there 
is also a case in which it has been decided 
that, generally speaking, a ryot should pro- 
duce dakhilahs or other good aud independent 


„| evidence, and the Zillah Judge in that case 


A ryot is not bound to file dakhilahs in order to esta- 
blish the presumption allowed by .Act X of 1859 s. 4 
if he can establish it by other good independent 
evidence, ` 


Kemp, J—Tue point taken in special 
appeal is. that the Lower Appellate Court 
is wrong in law in using the chit of 1257 
as evidence of twenty years’ uniform pay- 
ment of rent. The suit was for enhance- 
ment of rent and the defendant pleaded the 
presumption under Segtion 4. He stated 
that a uniform jumma had been paid by him 
for a very long period, but that the dakhilaps 


had relied upon the evidence of the defend- 
ant. The Court observed that in special 
appeal’ they could not interfere with the 
Judge’s finding if he had chosen to rely upon 
that evidence as it could not be said that it 
was not admissible evidence, but that, genc- 
rally speaking, the ryot should prove such 
payments by dukhilahs or other good inde- 
pendent evidence. There has been in this 
case good independent evidence, and as the 
law does not lay down that the ryot is bound 
to file dakhilahs to establish the presumption 
under Section 4, the special appeal must be 
dismissed with costs. 





* Act X Rulings, p. 89. 
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The 27th March 1874. ° 
Present: 
The Hon’tle F. B. Kemp and F. A. Glover, 
7 Judges, i 


Abatement of Rent—Ryot? Rights— Diluvion— 
Act VILI ( B.C.) of 1869 8. 18. 


Cago No. 737 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 24th December 1872, affirming 
a decision of the Moonstff of Badea- 

*. khally, dated the 30th September 1871. 


Babun Mundle (Plaintiff) Appellant, 
versus 


Shib Koomaree Burmonee (Defendant) 
Respondent. 


Baboo Issur Chunder Chucherbutty for 
Appellant. 


Baboo Ashootosh Dhur for Respondent. 


A ryot cannot sue for abatement of rent simply 
because the lands which he holds are rated higher than 
those of the same description and with similar advan- 
tages held by ryots of the same class in the vicinity. 

Act VII BCA of 1869 s. 18 refers to an alteration of 
area owing to a portion of the land having gone away 

° by diluvion or otherwise, not to some difference in the 
léngth of the measuring pole in use at different perioda, 

Glover, J.—Two objections are taken in 
this special appeal : 1s¢, that the Subordinate 
Judge has not considered the objection of 
the plaintiff that the land which he held was 
land of a description for which ryots of the 
same class aud with similar advantages in 
the vicinity paid less than himself ; nnd 2ndly, 
that he has decided the question of area 
without taking iuto consideration the 
kanoongoe papers which were produced from 
proper custody and were good evidence in 
the case. 

The first objection is not sustainable under 
the Rent Law, and Section 18 does not allow 
it as one of the grounds on which a ryot can 
claim an abatement. A ryot can claim 
abatement on two grounds: 1s¢, that the area 
of the land which he holds has been 
diminished by diluvion or otherwise ; and 2nd, 
that the value of the produce, or the pro- 
ductive powers of the land, have been 
decreased by somè cause beyond his, the 
ryot’s power. He has not got the privilege 

msof suing for abatement simply because the 
lands which he holds may be rated higher 
than those of the same description and with 
similar advantages held by ryots of the same 
class in the vicinity. A 


Then as to the kanoongoe papers, we are 
by no means certain that the Court below 
has not considered them ; but supposing that 
it has not done-so, it would be udeless 
for us to remand the case on that account, 
because it is clear that these papers ‘could 
have had no effect upon the point which has 
been decided. For it cannot be said that 
because of some difference in the length of 
the measu ing pole in use at different periods 
the area of the land in the sense of this 
Section has been altered. The land is 
exactly as it was before and within the same 
boundaries. What we understand the mean- 
ing of Section 18 to be as regards diminution 
of aren is that when the land is not as it was 
before, and when a portion of it has gone 
away by diluvion or otherwise, abatement 
may be claimed. But here the only question 
is whether the land within certain fixed 
boundaries is to be called so many beegahs 
or so many beegahs. The contract between 
the zemindar and the ryot was not changed, 
and the latter agreed to hold a plot of land 
within certain boundaries irrespective of 
area. è 

We therefore dismiss the special appeal 
with costs. 


The 30th March 1874. 


Present: 
The Hon'ble E. G. Birch, Judge. 


Damage—Nuisance—Right of Action. 
Case No. 1204 of 1878. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Sarun, dated the 12th March 1873, 
reversing a decision of the Moonsiff. 
A Chuprah, dated the 28rd September 
1 


Ajoodhya Misser (Plaintif) Appellant, 
versus 
Buru Dutt Pandah (Defendant) Respondent. 
+ Mr. R. E. Twidale for Appellant. 


Baboo Judoonath Sahoy for Respondent. 


A suit in which the cause of action was that defendant 
had opened a new drain abutting on plaintiffs house, 
and thereby created a nuisance on plaintiff's premises 
and did damage by undermining his wall, having been 
dismissed by the Lower Appellate Court on the ground 
that no suit would lie if a man cut a drajy from his 
house into a public lane: , 

Hsp that the question was whether plaintiff had 
sustained the damage alleged, and he was entitled toa 
finding as to whether he had proved hus case. 
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Ip I understand the judgment of the 
Subordinate Judge rightly, he has reversed 
the Moonsiff’s order and dismissed the 
suit simply on the ground that in his 
opinion no suit will lie if a man cuts a drain 
from his house into & lane used by the 
public. I gather from the Subordinate 
Judge’s judgment that he has not gone into 
the evidence at all in this cnse, but has 
thrown it out on this preliminary point ; at 
any rate there is nothing in the decision of 
the Subordinate Judge to show that he hns 
considered the evidence. 

The plaintiff’s cuuse of action was that 
the defendants had opened a new drain 
abutting on his (plaintiff’s) house, which 
drain created a nuisance as to his premises, 
and also did damage by undermining his wall. 

It cannot be said that if a man by the net 
of nnother sustains any special damage or 
inconvenience in the way of nuisance, he is 
to >be deprived of any remedy in the Civil 
Court. The question to be determined is 
whether the plaintiff has sustained the special 
damage which he alleges. Whether the 
evidence on the record is sufficient to 


-establish this point or not, it is not for me 


to say. But it is quite clear that the plaintiff 
is entitled to n finding from the Subordinate 
Judge as to whether he has proved the cuse 
det up or not, and whether on the evidence 
he is entitled to the relief prayed for. 

The case must accordingly be remanded 
to the Lower Appellute Court for 1e-trial. 
Costs (hereby assessed at Rs. 16) will abide 
the result. 





The 30th March 1874. 


Present: 
The Hon’ble W. Markby and Romesh Chun- 
der Mitter, Judges. R 
Misconduct of Employé—Right to Wages— 
Admission by dismissed anager. 
Reference to the High Court by the Moonsiff 
exercising the powers of a Judge of the 


-Small Cause Court at Raneggunge, duted 
" the 28th January 1874. 


Kalee Churn Rawanee, Plainuff, 
VETSUS 


The Bengal Coal Company, represented by 
‘ their General Manager Mr. N.: Kenny, 
* Defendant. i 
A finding of fact that an employd is entitled to his 


wages notwithstanding subsequent misconduct, 1s not 
wong in law. e 





A manogéi's authority to make any admission which 
can be binding on his employers 18 withdrawn when he 
is dismissed, whether the dismissal is or 1 not upon 
such a notice as the manager has a right to demand, 


Case.— PLAINTIFF sues the defendants, the 
Bengal Coal Company, for recovery of wages 
for October and half the month of November 
last at the rate of Rs. 5 per month. It 
is stated by him that he used to serve the 
Company ns their chaprassee, and did serve 
them till 15th November last, and that on the 
16th November Mr. N. Kenny, their general 
manager, sent him to the criminal Court 
at Raneegunge on a charge of theft of coal, 
where he was sentenced to suffer one months’ 
imprisonment, and that afier the expiration 
of that term he went to Mr. Kenny to claim 
bis salary for October and fifteen days of 
November last due to him, which was refused 
to be paid to him, whereupon he brought this 
suit. 

The Bengal Goal Company are sued by 
representing their general manager Mr, 
Kenny. 

To prove the claim, plaintiff solely depend- 
ed upon the evidence of Mr. Kenny, who 
having appeared admitted the claim and suid 
that he ordered the naib of the Company to 
pay the plaintiffs claim into Court. 

But, on the other hand, Mr. S. Pell as 
genernl manager of the Company appeared 
by pleader and says by filing a written state- 
meut (which he is not bound to file in a 
Small Cause Court suit) thas he is the mana- 
ger, aud that plaintiff cnonot claim his salary, 
inasmuch as he forfeited it owing to his mis- 
conduct. Mr. Pell does not deny that plaint- 
iff used to serve on a salary of Rs. 5 per 
mouth, nor does he deny that plaintiffs 
salary for October and fifteen days of Novem- 
ber last are due. What he states is that 
plaintiff cannot claim salary when he was 
found guilty of stealing the C-mpany’s pro- 
perty. 

The point to be tried in the case is whe- 
ther plaintiff is entitled to recover his salary 
or not. 

It is a matter of astonishment that one 
manager of the Company, viz., Mr. Kenny, 
admits the claim of plaintiff and says to the 
Court that he ought to be paid, inasmuch 
as theft by plaintiff was a separate charge 
wholly unconcerned with the claim for salary, 
whereas the other manager, Mr. Pell, urges 
before the Court that plaintiff i is not entitled to 
his salary. Iam rather ina difficult position to 
try this case. It appears from Mr. Kenny’s 
evidence that the Hon’ble Mr. T. M. Robin- 
son, the managing director of the Bengal 
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Coal Company, has dismissed him in this 
month of January. It does not appear from 
his deposition on what grounds Mr. Robin- 
son dismissed him. He says that he is yet 
the manager of the Bengal Coal Company 
under his letter of appointment of 18th 
August 1873 (Exhibit B), when Mr. Robiu- 
son, under the terms of that letter, has not 
given him three months’ notice to retire. 

The question now is whether, under the 


‘ circumstances as stated by Mr. Kenny, his 


admission can bind the Company to pay 
plaintiffs debt or not. In order to decide 
this question, the terms of the letter of 
appointment should be referred to as well 
as Mr. Kenny’s evidence on oath. The 
letter of appointment of 18th August 1873 
(Exhibit B)filed by Mr. Kenny is to this effect : 
—“ The engagement to commence from the 
“ Jat iustant, and to be termiuable by the 
“ Company giving you three months’ notice, 
“ or by your giving the Company six months’ 
“ notice.”” 

Now the evidence which Mr. Kenny gives 
is this:—“ I am now the manager of the 
“ Bengal Coal Company according to my 
“letter of appointment of 18th August 1873 
“(Exhibit B). The managing director, Mr. 
“ Robinson, has sent up Mr. Pell to act in 
“my place as manager without giving me 
“ any notice under the letter of appointment. 
“ I have not given over charge to him as 
“ yet, and I declined doing so, so long as my 
“ commission on the present half-year is not 
“settled. Under the letter of appointment 
“Mr. Robinson at least should give me 
“ notice, that is, three months’ notice before 
“ he dispenses with my services. Within 
“ the present month of January, Mr. Robin- 
“son wrote to me a letter stating that ‘the 
“ Board has dismissed you and appointed 
“one Mr. Pell as general manager in your 
“ place, so that you will make over charge 
“to him.’ I do uot remember the date of 
“the letter, but it was in the beginning of 
“this month of January that I received it. 
“I did not receive any other notice than 
“the one I mentioned, and since that I 
“received several other notices to the same 
* effect, but previous to that I did not receive 
“any other notice at all. The assistants and 
“servants generally of the Bengal Coal 
“ Company have all ofders to obey Mr. Pell 
“ as general manager, and not me.” 

If Mr. Kenny be believed, and if the 
letter of appointment be genuine, which I 
have no doubt that itis when it is attested 
by Mr. Kenny on oath, then I think that 
Mr. Kenny is yet the manager of the Com- 


pany under that letter of appointment, if 
his services are dispensed with at the option 
of the Company, for the Company under the 
terms of that letter should give him three 
months’ notice before they dispense with his 
services. But if be is dismissed for any 
general misbehaviour on his part, then it is 
a matter of doubt whether the terms of the 
letter of appointment should take effect or 
not, for in such a ease the Company cannot 
at all keep Mr. Kenny in their service to 
the detriment of their own business. At 
least some of these questions were decided 
in the case of P. F. Hughes v. The 
Secretary of State for India in Council, 
Volume VII, Bengal Law Reports, p. 688. 
Now I find that not a single statement is 
made by Mr. Pell in his written statement as 
to whether Mr. Kenny is dismissed for mis- 
bebaviour; and further, I find that the manner 
in which Mr. Kenny argues shows that his 
services are dispensed with at the option of 
the Company, for if it were otherwise he 
should have expressed before me that fact 
and should not have urged that he is entitled 
to a notice, viz., three months’ notice from the 


Company before they dispense with his , 


services. It does not appear. therefore, that 
he ig dismissed for misbehaviour. If that is 
so, then I think under the letter of appoint- 
ment it is optional to the Company to dis- 
pense with the services of Mr. Kenny at 
their plensure, provided the Company gives 
him three months’ notice to retire. On the 
other hand, there is also a corresponding 
obligation on Mr. Kenny to leave the service 
at his pleasure after giving six months’ 
notice to the Company. It must be under- 
stood here that this opinion which I have 
given should not bind either the Company or 
Mr. Kenny at all, inasmuch as I am obliged 
to give this opinion for the purposes of this 
suit, viz, for this purpose whether Mr. 


'Kenny’s admission can entitle plaintif to 


have a decree of his claim against the 
Compiny. Now when J find that Mr. Kenny 
is yet the manager, I think his admission 
should bind the Company. 

Irrespective’ of this question, if Mr. Pell’s 
‘objection that plaintiffs salary is liable to 
forfeiture on account of his misconduct be 
taken into consideration, taking him to be the 
present manager of the Bengal Coal Com- 
pany, then I think plaintiff is entitled to get 
his salary. Itis not denied by the Company, 
represented either by Mr. Pell or by Mr. 
Kenny, that plaintiff was charged with theft 
on the’ 16th November last. Hence any 
aglary due to him previous to that time 
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sbould, I think, be paid to him. Mr. Pell is 
bound to raise that objection under the 
general law which guides both the master 
and the servant ; and I entertain great doubts 
about the matter whether the subsequent 
misconduct of a servant can màke him liable 
to forfeiture ‘of his previous salary. But 
when plaintiff is already punished for the 
offence of theft which he committed, I think, 
though I am not positively certain, plaintiff 
is equitably entitled to get his salary which 
was due to him previous to the commission 
of the offence. Seeing all the circumstances 
of this case, I order that plaintiff is entitled 
to a decree with costé, contingent upon the 
orders of the Honorable High Court. The 
sum so adjudged shall be puid by the defend- 
ant Company with interest at 6 per cent. 
per year from date of decree to date of pay- 
ment. 

The question upon which I solicit the 
Honorable High Court’s opinion is whether 
plaintiff is entitled to get his salary. viz., his 
previous salary, owing to Ins’ subsequent 
misconduct. 


The judgment of the High Court was 
delivered as follows by 

Markby, J. — The Small Cause Court 
Judge having found as a matter of fact that 
the plaintiff is entitled to his salary, notwith- 
standing his subsequent misconduct, we 
cannot say, as a matter of law, that this 
finding is wrong. At the same time, if the 
Small Cause Court Judge’s finding is based 


` upon the view which he has taken of Mr. 


Kenny’s position, we consider that this veiw is 
wrong. Mr. Kenny’s authority to make any 
admission which could be binding on the Com- 
pany was withdrawn when he was dismissed, 
whether that dismissal was or was not upon 
such a notice as Mr. Kenny hed a right to 
demand. 


The 3lst March 1874. 


- Present : 


“The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. . 


Plaint— Written Statemeni— Issues. 
Case No. 2185 of 1873. 


Special Appeal from a decision passed by 
the Jydge of Midnapore, dated the 23rd 
June 1873, affirming a decision of the 
Moonsiff of Nimal, dated the 9th March 
1872, e 


Soonder Narain Pandah (Plaintiff) 
Appellant, 


versus 


Shaikh Namdar (one of tlíe Defendant-) 
Respondent. 


Baboos Rash Reharee Ghose and Juggut 
Chunder Banerjee for Appellant. 


Baboo Tarucknath Sen for Respondent. 


A defendant is not precluded from setting up a 
defence which does not appear ın his written statement, 
where the plaint does not set forth the true facts, 


Markby, J—Tue ground of the plaintiff's 
suit in this case, as stated by the Court of 
first instance, is that the first defendant mort- 
gaged the land claimed to him in Bhadro 
1278 for a term of ten years, and that whilst 
the plaintiff ploughed the land in dispute 
together with other lands in Assar 1274, the 
defendant No. 2, in collusion with the defend- 
ant No. ‘J, forcibly sowed it with paddy, and 
then reaped the harvest, and so the plaintiff 
was deprived of the land in question. The 
defendant No. 1 did not take any part in this 
suit. But the defendant No. 2 denied that 
the land which was mortgaged to the plaint- 
itf covers the land which is now claimed by 
him. The issues raised were whether the 
deed of mortgage (that is, the mortgage to 
the plaintiff) was genuine ; if it be so, was 
the plaintiff entitled to recover possession of 
the land claimed ; and whether the plaintiff 
was dispossessed of the land ; if so, what 
damages he is entitled to? Now the first 
Court found (and that finding is confirmed 
by the Court of Appeal) that the land was 
originally mortgaged to the defendant No. 2 
prior to any mortgage to the plaintiff; and 
that this defendant was in possession of 14 
until the month of Magh 1273. The Court 
then goes on to say :— But as the debt due 
“to the defendant No. 2 was not liquidated by 
“ that time, the mortgagors made a settlement 
«with him in the month of Bysack of that 
“year to the effect that he, the mortgagee, 
“ should continue in possession as before until 
“the debt is satisfied.” Subsequent to thut 
the mortgage to the plaintiff was made ; and 
the Court also found that the defendant No. 2 
has been continuously in possession ever 
since ; therefore negativing that part of the 


plaintiff’s allegation which states that he had as 


been in possession and then forcibly dis- 
possessed. 

It is, therefore, in effect fonnd that the 
plaintiff obtained his mortgage at the time 
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when there was a valid and subsisting mort- 
gage to the defendant No. 2; and it appears 
to us that upon that finding the suit was 
rightly dismissed without going any further, 
unless the plaintiff could show that the mort- 
gage to the defendant, which was a valid 

* mortgage, had been satisfied ; and this not 
having been done, the plaintiff would not 
be entitled to recover the property under his 
mortgage. , 

“The only question that could be rnised, and 
has been raised in this appeal, is whether or 
no the parties were in any way injured by 

*, the mode in which the facts were investigated 
in the Court below. Now, of course, if the 
matter was so conducted that the plaintiff had 
no opportunity of giving his evidence upon 
the point whether or no the defendunt’s mort- 
gage was in existence, that would no donbt 
be a good ground of special appeal. But we 
think it is clear from the passage which has 
been read to us from the judgment of the 
Court below that it was a matter of discus- 
sion before the Moonsiff as to what was the 
real meaning of the second issue, that is, 
whether the terms of it were wide enough 
to cover this question. Then we must pre- 
sume upon that that the Moonsiff thought 

,. tbat this point was properly in issue, because 
he went on to decide it. Then when the 
parties got into the Court of Appeal, they did 
not complain that they had no opportunity of 
giving their evidence ; all that they said was 
that the point now raised did not appear in 
the written statement. Now the written 
statement is not conclusive upon this matter. 
Under the law the Court is to enquire and 
ascertain upon what points the parties are‘at 
issue. The Moonsiff himself has pointed out 
that if is quite possible that this defence 
should not have been se} forth in the written 
statement, because the plaintiff had not set 
out the true facts in his plaint; he had wholly 
ignored the fact of there being any title 
whatsoever on the part of the defendant No. 2 
He merely set out hia own title, and then 
said that he had got into possession of the 
property, and was afterwards dispossessed. 

Two cases have been referred to, one in the 
llth Weekly Reporter, p. 61, and the 
other in the 17th Weekly Reporter, p. 361. 
This case ia quite distinguishable from either 
of those cases. In both those cases the issue 
was raised for the first time in the Court of 

ppeal, and of course the matter stood on a 
different footing. The question was raised 

» after all the evidence was closed, and was 
not raised in the Court of first instance which, 
genorally speaking, is the proper Court to try 


all such questions of fact. We think, there- 
fore, that we onght to decide this case quite 
independently of either of those two cases. 
I would only say with reference to the case 
in the 11th Weekly Reporter, in which I took 
part in the decision, that it appears to me 
that every one of these cases must be decidedt 
upon its own facts and ciicumstances. The 
question which the Court of special appeal 
has to decide is whether or no the parties 
have .been injured by the course taken in the 
Courts below. We do not think that it was 
intended in that case to lay down any sort of 
general rule, but we only expressed our 
opinion in that particular case that no injustice 
had been done to the parties. That is also 
what I say here. : 


For these reasons we think that the special 


appeal must be dismissed with costs. 


The 1st April 1874, 


Present: 
The How’ble E. G. Birch, Judge. 


Encroachment— Thoroughfare—Special 
Damages. 


Case No. 2252 of 1878. 


Special Appeal from a decision passed by 
the First Subordinate Judge of the 24-Per- 
gunnahs, dated the 2ist June 1873, 
reversing a decision of the Moonsiff of 
Baraset, dated the 9th September 1872. 


Poorobashi Pal and another (Defendants) 
Appellants, 


versus 
Bhoobun Chander Dey (Plaintif ) Respondent. 
Baboo Omur Nath Bose for Appellants. 


Baboo Bhowanee Churn Dutt for 
_ Respondent, 


A suit for damages was held to be justified against a 


defendant who encıoached upon a public thoroughfare 
where such encroachment caused plaintiff damage and 
inconvenience beyond, and ın excess of, what his nagh- 
bours 8) 


uffered, A 


Tue Subordinate Judge has found that the 


pleiutiif has sustained special damage and 
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Baboo Rash Beharee Ghose for Appellant. 





inconvenience by reason of tke defendants’ 
encroaching upon the public thoroughfare 
which runs between their land and the 
plaintiff’s house. The map shows the extent 
of the encroachment, which appears to have 
extended so far as to prevent the egress and 
ingress of carts from and to the roads run-- 
ning north and south with which this lane 
communicates. The'Subordinate Judge finds 
that only one cubit has been left to the plaint- 
iff in front of his house. It is contended now 
for the first time in special appeal that the 
plaintiff bas no right to bring this suit, and 
in support of this contention reference is 
made to a ruling of this Court reported in 
page 445 of XI Weekly Reporter. It 
appears to me that the circumstances of 
that case and the case before me are very 
different, The Subordinate Judge has 
found that the defendants are new comers ; 
that the land which they have taken had an 
orchard upon it ; and that they have removed 
the fence from its original site to the middle 
of the roadway just opposite to plaintift’s 
house, thereby causing him particular incon- 
venience. The Subordinate Judge has 
accordingly decreed the plaintiff’s suit and 
declared that the disputed pathway must be 
restored to its original breadth by the removal 




























Moonshee Mahomed Vusoof for 
Respondents. 


Where the Court disallows a claim to attached pro- 
perty by reason of the claimant not having given any 
evidence in support, the order is one under Act VIII vf 
1859 a. 246. 


If aclaimant in such a cago is not present when it is 
his duty to appear and give evidence, the only thing the 
Court can do is to make an order under that Section .” 
disallowing his claim. 


Markby, J.—In this case the District 
Judge appears to have acted upon the deci- 
sion reported in the 8th Bengal Law Reports, 
p. 89.* But since the judgment of the 
District Judge was given, that decision has 
been explained by Mr. Justice Mitter in a 
case reported in the 20th Weekly Reporter, 
p. 345. We are perfectly content to adopt the 
reasoning used by Mr. Justice Mitter in that 
case. We think he rightly points out that 
the case in the Bengal Law Reports really 
was not a case in which there was an order 
under Section 246 of the Civil Procedure ° 







of the defendants’ feuce. With this finding 
upon the facts of the case J am not prepared 
to say that there is any error in law in the 
Subordinate Judge’s decision. I understand 
the Subordinate Judge to have found that 
the plaintiff has suffered damage and incon- 
venience beyond, and in excess of, what other 
people, his neighbours, have suffered, and this 
being so I think that hia decision is correct. 
The special appeal is disinissed with costs. 


The 2nd April 1874. 
` Present: A 
The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 
Code of Civil Procedure, 3. 246— Want of 
`- Evidence— Default by Claimant. 
Case No. 2413 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 25th 
July 1873, reversing a decision of the 
Moonsiff of that district, dated the 20th 
July 1872. í 
Sreemunto Hajrah (one of the Defendants) 

- Appellant, 


í 
D versus, 


Syud Tajooddeen and another (Plaintiffs): 


Respondents, Ci 


Code, and that reading this Section in con- 
nection with the Full Bench decision in the 
XI Weekly Reporter, Full Bench Rulings, 
p. 8, it must be held that where tho 
Court disallows the claim by reason of the 
claimant not having given any evidence in 
support of his claim, that is an order under 
Section 246. The only distinction that has 
been pointed out between that case and this 
is that here the claimant was not present 
when the order disallowing his claim was 
passed. Now, if it was his duty to appeur 
and give evidence in support of his claim, 


‘and he did not do so, we think that the only 


thing which the Court could do was to make 
an order under that Section disallowing his 
claim. That is the ground of the Full Bench 
decision. If the claimant does not give pro- 
per evidence, then an order is to be made 
against him under Section'246. 


On this ground we think that the decision 
of the District Judge is wrong and must be 
reversed, and the first Court’s decision re- 





stored. The appellantis entitled to the costa 7 
of this appeal and of the Lower Appellate © 
Court. 

* 16 W. R., 22, 
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The 2nd April 1874. 
7 Present: 
The Hon’blé W. Markby and E. G. Birch, 
Judges. 


Settlement Officers—Enhancement of Rent. 
Case No. 1563 of 1873. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 27th 
March 1873, affirming a decision of the 
Sudder Moonsiff of that district, dated 
the 27th September 1872. 


J. W. Ledlie and others, carrying on business 
under the style and title of Messrs. R. 
Watson & Co. (Plaintiffs) Appellants, 


versus 


Sreemutty Doorga Monee Dossee 
(Defendant) Respondent. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellants. 


Baboo Jadub Chunder Seal for Respondent. 


A settlement officer is bound to record in the jamma- 
bundee the existing rights of cultivators, and cannot 
impose an enhanced rent without notice on those entitled. 
Jf he enters a higher rate in spite of protest, such entry 
does not conclude the tenant from pleading nop-liability. 


Biroh, J—Bots the Lower Courts have 
found that Kenaram had no authority to 
sigu the jummabundee on his wife’s behalf, 
and this is a finding of fact not assailable in 
special appeal. Both Courts have also found 
that the entry in the jummabundee raised 
the rent from Rs. 20 to Rs. 68-9-2. 
These findings amopnt to this that the Settle- 
ment Deputy Collector arbitrarily raised the 
rent of the tenant, although be was not 
authorized so to do, and entered in the 
jummabundee this arbitrary rate. A settle- 


ment officer is bound to record in the jumma-" 


bundee the existing rights of cultivators, and 
he cannot impose an enhanced rent without 
causing a notice to be served on those 
entitled to notice. If he acts in contravention 
of the law, and entersin a jummabundee a 
higher rate of rent than the tenant admits to 
kave paid in previous years, and does s0, a8 
has been found in this case, in spite of a pro- 
test on the part of the tenant, such entry 
does not couclude the tenant from , showing 
when he is sued for rent that the jumma- 
bundee does not correctly represent the con- 
ditions of his tenure, aud that he is not 
liable for the rent therein recorded the cor- 
rectness of which he has never admitted. 


What the Judge has substantially found is 
this that the Deputy Collector had no right 
to increase the rent of the tenure without 
due notice, and that the tenant is not bound 
by the entry the Deputy Collector improperly 
and illegally made in the jummabundee. We 
cannot say that the Judge in so holding has 
taken an erroneous view of the law. 

The special appeal must be dismissed with 
costs. 

Harkby, J—I concur. 


The 8th April 1874. 


Present: 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Limitation— Execution—Act IX of 1871, seh. 11, 
art. 167. 


Case No. 391 of 1878. 


Miscellanéous Appeal from an order passed 
by the Judge of 24-Pergunnahs, dated the 
6th September 1878, affirming an order 
of the second Subordinate Judge of that 
district, dated the 5th July 1873. 


Prokash Chunder Lahory and others (Decree- 
holders) Appellants, 


versus 


Poorno Chunder Roy and others (Judgment- 
debtors) Respondents. 


Mr. C. Jackson and Baboo Shushee 
Bhoosun Duit for Appellants. 


Mr. R. T. Allan ond Baboos Ashootosh 
‘Mookerjee and Tarucknath Dutt for 
Respondents. 


The term “ Court” in Act IX of 1871, sch. IL, at. 167, 
means the Court whose business it is, either by transfer 
or otherwise, to execute the decrees. 


Jackson, J.—THIs was a case of execution 
of a decree of the Moorshedabad Court trans- 
ferred by a certificate under Section 284 and 
the following Sections to the District Court 
of 24-Pergunnals. Certain proceedings in 
execution were taken in that Court ending 
in asale of the judgment-debtor’s property 
on the 7th May 1869, That sale was con- 
firmed on the 10th June, and thefreceeds of 
the sale were paid to the decree-holder on the 
lst July 1869. On the Ist June 1872, by 
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some mistake which we are bound to say is | of the District Judge. That being so, tho 


not satisfactorily explained, a person claiming 
to be a representative of the decree-holder 
made an application in the Court of the 
second Subordinate Judge of 24-Pergunnahs 
to revive the execution. It does not seem 
to have occurred to anybody for a whole 
month that this application was made to a 
wrong Courf, but on the Ist July the 
petitioner brought to the notice of the Court 
that there was s mistake. An application 
was made to the Judge of the district on the 
18th July to remove the application, but no 
order was made thereupon, and on the 26th 
July an application de novo was made to the 
District Judge for execution, Thereupon 
notice was issued under Section 216 and 
the judgment-debtor objected, it would seem, 
on the ground of limitation. The Judge did 


, not dispose of the objection but referred the 


whole matter on the 4th September to the 
Subordinate Judge. No decision appears 
to have been come to, for on the 4th April 
1873 the case was struck off for default of 
the decree-holder. Fresh life appears to have 
been infueed into him by that striking off; 
for on the 8th April he came forward again 
and applied for a revival of the case and the 
debtor again pleaded limitation. On that 
the Subordinate Judge held that the applica- 
tion is barred, and that decision has been 
affirmed by the District Judge. There are 
other objections to the present spplication, 
but it seems to us that it is unnecessary to go 
beyond the single one that the application is 
out of time. ‘This case must be disposed of 
under Act IX of 1871, and by the 167th 
Clause of the second Schedule of that Act it 
is clear that the period of limitation for 
execution of a decree not provided for is 
three years, which period begins to rule in 
this case from the date of applying to the 
Court to enforce or keep in force the decree 
or order. Now the objection of limitation as 
raised in this matter was not then decided 
upon the application of the 22nd July 1872, 
and we must therefore deal with it as if we 
were in fact deciding upon that application. 
Tt is clear that more than three years had 
elasped from the date of applying to the 
Court to enforce the decree. The “ Court” 
clearly means the Court whose business it 
was, either by transfer or otherwise, toexecute 
the decrees. It could not certainly be meant 
that the decree-holder should be at liberty to 
apply teany Court he thought fit, and this 
execution could not be applied for in the 
Court of the Subordinate Judge or in any 
Court in 24-Pergunnahs other than the Court 


application was barred on the 22nd July 1872 
and could not be afterwards revived. We 
think the special appeal therefore fails oud 
must be dismissed with costs,—4 gold mohurs. 





The 8th April 1874. 


Present: 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Privy Council Appeal— Costs— Interest. 
Case No. 178 of 1878. 


Miscellaneous Appeal from anorder passed 
by the Officiating Subordinate Judge of 
Moorshedabad, dated the 17th February 
1873. 


Nil Madhub Doss (Decree-holder) 
Appellant, 


versus 


Bissumbhur Doss and others (Judgment- 
debtors) Respondents. 


Baboo Kashee Kant Sen for Appellant. 
$ No one for Respondents. 


Where an order of Council in England awarded costs 
incurred in this country, including ges for tranela- 
tion and printing, HELD that the costs should carry 
interest at 6 per cent. 


Jackson, J. — We think the matter is 
quite clear. The costs taxed by the Regis- 
trar in England are evidently costs incurred 
in England, which are incurred in English 
currency ; and manifestly the order in Council 
that the appellant should recover from tho 
respondent the costs of the proceedings in 
the Court below has reference to the costs 
incurred in this country, which would include 
the costs for translating and printing the 
records previous to their despatch in 
England. We think these costs should 


carry interest at 6 per cent. per annum. Was 


make no order as to interest on costs taxed 
in England. 

There will be no order as to costa in this 
appeal. : 
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‘The 8th April 1874. 


Present: 


The Hon’ble Louis S. Jacksonand W. Ainslie, 
Judges. 


Rent Decrees—Act III ( B.C.) of 1870~— 
Jurisdiction. 


Case No. 385 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Nuddea, dated the 27th 
August 1873, affirming an order of the 
Subordinate Judge of that district, dated 
the 8th April 1873. 


Dindyal Paramanick (Decree-holder) 
Appellant, 


Versus 


Dinobundhoo Chowdhry and others 
(Judgment-debtors) Respondents. 


Baboo Buree Mohun Chucherbutty for 
Appellant. 


Baboo Rash Beharee Ghose for Respondents. 


Where a decree of the Collector is, by the operation 
of Act III (B.C,) of 1870, transferred to a Civil Court 
for execution, the effect is to make it as it werea 
case of execution, or a decree of that Court; and in 

»© dealing with an order in such a case made by the Civil 
Court in execution, the High Court is bound to assume 
that the Lower Court hes acted properly and with 
jurisdiction, and its appellate jurisdiction follows asa 
matter of course, 

Jackson, J—Tup appellant before us 
sued the respondents in the Court of the 
Collector for arrears of rent due to him to 
the amount of about Rs. 2,000. The 
Collector at first gave him a decrew for the 
sum of Rs. 535 with interest thereon. 
The plaintiff was dissatisfied and appealed to 
the District Court, and that Court gave him 
a forther decree over and above the sum 
allowed by the Collector for the sum of 
Rs. 423 as principal, but allowed nothing 
as interest,—whether by inadvertence or by 
design does not appear. The plaintiff made 
a further appeal to the High Court, and there 
he had Re. 380 and some annas beyond 
the two sums previously decreed to him with 
interest ‘nt the rate of 6 per cent., and 

an direction wns made in the decree that, 
if the said sum, that is Rs. 380 allowed 
hy the High Court, ng well ns the sums 
allowed to the plaintiff by the Lower Courts, 
Mabe not paid within 15 days, the plaintiff will 


to the Court executing to eject the defend-. 
ants. The execution of this decree was 
transferred to the Court of the Subordinate 
Judge by the operation of Act III (B.C.) of 
1870 Section 8, and the Subordinate Judge 
and the District Judge have held that by-the 
terms of the decree of this Court, dated the 
15th March 1872, the defendants were 
required to pay only the principal sums 
decreed against them by the several decrees, 
and that the payment of those sums barred 
the plaintiff’s right to eject the defendanta. 

The plaintiff appeals specially to this 
Court, and an objection lias been taken on 
the part of the respondent that no appenl lies, 
in the first place, because Act III (B.C.) of 
1870 does not give aright of appenl, and in 
the second place, because even if it does, the 
Bengal Legislature could not confer any such 
jurisdiction on the High Court. It. appears 
to us that the two-fold objection may be 
disposed of by one’ answer, viz., that the 
effect of Act HI (B.C.) of 1870 by transfer- 
ring the execution of this decree to the Court 
of the Subordinate Judge was to make it as 
it were a case of execution, or a decree of the 
Court of the Subordinate Judge, and that 
this Court, in dealing with an order of this 
nature, is bound to assume that the Court 
below has acted properly and with jurisdic- 
tion ; and, having an order made under those 
circumstances to deal with, its nppellate 
jurisdiction accrues asa matter of course. 
We think, therefore, the plaintiff is entitled 
to'be heard in appeal. 

As to the merits of the appenl, it 
appears to us plain that the intention of 
the High Court was that the defendants 
shoold pay all the sums found by the 
several decrees to be due from them on 
account of rent, that is to say, the amount 
allowed by this Court as principal, with 
interest thereon at 6 per cent., the amount 
found by the District Court being Rs. 428 
without interest, and the amount awarded 
by the first Court, viz, Rs. 585 with, 
interest, and that unless the defendants paid 
in these amounts they were liable to 
ejectment. The only question to be con- 
sidered now is whether the defendants, having 
fniled to make these payments on the day 
prescribed, should now be ejected from their 
tenure. It appears to us that, as the decisions 
of the two Courts below show that there 
wns some ground of uncertainty in this 


be entitled to eject the defendants from the , matter, we ought not to be over strigh against 
land. Thereupon, the plaintiff afterwards, | the defendants, ande that they should be 
alleging that the amount due to him had not | permitted to pay in the sums now finally 
been paid as directed ty the decree, applied found to be due within seven days from. this 
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date, and in default of such payment the 
plaintiff should be entitled to evict them. 

We make no order as to the costs of this 
appeal. The plaintiff will be entitled to his 
costs inthe Lower Courte, aud Rs. 16 as 
vakeel’s fees there. 


, 





‘ The 9th’ April 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Honble E. G. Birch, 
Judge. 


Act VIII of 1859 s. 351—Limitation— 
Preliminary Point. 


Case No. 800 of 1878. 


Special Appeal from a decision passed by} 


the Judge of Tipperah, dated the 17th 


January 1873, reversing a decision of 


the Subordinate Judge of that district, 
dated the 25th November 1871. ' 


Syud Hossun Ali Chowdhry (Defendant) 
Appellant, 


versus 
Manoowar Ali (Plaintiff ) Respondent. 

Baboo Aukhil Chunder Sen for Appellant. 

Baboo Sreenath Banerjee for Respondent. 


Where the question of limitation is decided by ‘an 
Appellate Court after it has taken evidence and gone 
into the whole cage, the decision is not one within the 
terms of Act VOIL of 1859 s. 851, and the Court is not 
competent to remand the case, but ought to try it upon 
the evidence. 


Couch, C.J.—It appears in this case that 
the ijarah pottah, although dated more than 
twelve years before the suit was instituted 
and registered more than twelve years before, 
was not to take effect until within the twelve 
years. The term or interest created by it 
was to commence from the beginning of the 
year 1266, and there could be no cause of 
action before that time, for the mere execu- 
tion of the pottab, and the registration of it, 
would not be a cause of action. That did 
arise until the pottah took effect, and created 
an interest in the property. 

The Judge of the Lower Appellate Court 
was right in holding that the suit was not 
barred by the law of limitation ; but his deci- 
sion upon that question was not one within the 
terms of Sgction 351 of Act VIII of 1859, 
namely, a disposing of thé case upon a. proli- 
minary point so as to exclude any evidence of 
fact which was essential to the rights of the 


parties. Evidence was taken, and the ques- 
tionof limitation was not decided as a pre- 
liminary point but after the whole ease had 
been gone into. Therefore, by Section 352, 
it was not competent to bim to remand the 
case, as he did, to the first Court. He ought 
to have tried it upon the evidence which had 
been taken, and we must reverse the order 
of remand and direct the Judge to try the 
appeal. The costs will abide the result. 


The 9th April 1874. 
: Present: 
The Hon’ble W. Markby and Romesh Chun- 


der Mitter, Judges. 


Small Cause Court—Special Appeal—Act 
XXII of 1861 s. 27—Act XI of 1865 3.6. 


Case No. 1055 of 1873. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Chittagong, dated the 24th March 1873, 
reversing a decision of the Moonsiff of 
Seetakoond, dated the 18th Decemver 
1872. 


Mahomed Azim Bhooynh (Plaintiff) 
Appellant, 


versus 
Mahomed Somee (Defendant) Respondent. 
Baboo Aukhil Chunder Sen for Appellant. 


Baboo Grija Sunkur Mojoomdar for 
Respondent. 
A suit to recover possession of a share of a boat by 
establishment of plaintiff's right, ts for personal property 
within the meaning of Act of 1865 s. 6, and there- 


fore no special appeal lies in such a case under Act 
XXII of 1861 8. 27. 


Markby, J—We are of opivion that this 
special appeal cannot be entertained. We 
think we must take the suit to be that which 
it is described to be in the Court of fist 
instance, namely, o suit brought by the 
plaintiff to recover possession from the 
defendant of 12-anna'share in a boat by 
establishment of his right. A suit of that 
nature is a claim for personal property within 
the meaning of Section 6 of the Small 
Cause Court Act. The case which has been 
referred to in the XIII Weekly Reporter, 
p. 99, is distinguishable from the present. 
That was a special kind of suit brought to 
establish the right of the plaintiff who had 
made a claim under Section 246 of the Civil 
Procedure Cote, and was unsuccessful. 


aon 


_personul property, and therefore under 


‘ia a defendant, not as evidence between the parties, 


‘sons. He states that the defendant Arman 
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Therefore that case proceeded upon a dif- 
fetent ground. This suit is cognizable by 
the Smull Cause Court as a suit to recover 


purchaser from Arman Bibee did so also, they 
being the appellants before the Judge. 

He then says correctly that it lay upon 
the plaintiffs to prove that they, or their 
mother Bejan Bibee, had exercised possession 
in all the nine parcels at some time within 
twelve years before the suit; to prove the 
hibbanamah ; and to prove that Nur Mahomed 
had a good title to the lands specified above, 
and was in possession of them at the date of 
the hibbanamah. He then states what 
evidence there was for the plaintiff, namely, 
three witnesses and five documents, and he 
appears to consider that the evidence of the 
three witnesses was of no value. 

Then he says:—< Turning now to the 
documents, the hibbanamah, or the writing 
or signature or execution thereof, has not 
been proved by any evidence whatever.” 
The fact that the hibbanamah was then (in 
the former suit) used and asserted may be 
some evidence, but its weight is very small, 
and that the defendants in that suit were not 
in privity with the present defendants, who 
were no parties to the former suit. ` 

Now, in this case, there was in evidence 
a deposition made by Achmut Ali in the 
former guit, in which he said that the hibba- 
namah was executed end that Bejan Bibee 
was in possession under it ata time which 
is within twelve years of the institution. of the 
present suit. There wus also the bill of sale 
to Arman Bibee from Achmut Ali in which 
the hibbanamah was mentioned ; this having 
been executed after the death of. Bejan 
Bibee, and, apparently, being founded upon 
the state of things stated in it, viz., that the 
property had been given to Bejan Bibee, and 
after her death had descended to the two 
sons and two daughters. 

The deposition of Achmut Ali was evidence 
‘against himself ; it was also evidence against 
Arman Bibee who claimed under him, and 
against the other appellant who had pur- 
chased from Arman Bibee, and who in fact 
claimed under both. The statement in the 
bill of sale was also evidence against them, 
because it was the statement of both the 
parties to it, of Achmut Ali, the seller, and 
of Arman Bibes, the purchaser. It would 
also be evidence against the person who 
purchased from her. The Judge, therefore, 
‘when he says that the hibbanamah has not 
been roved by any evidence, appears to 
have entirely overlooked this part of the 
case, and not to have had prent to his 
mind that this depbsition and the recital in 
the bill of sale were good proof of the hibba- 
namab, unless met by evidence on the part 


Section 27 Act XXIII of 1861, we have no 
jurisdiction: to hear the special appeal. 

The appeal must, therefore, be dismissed 
with costs. ° 





The 9th April 1874. 


Present : 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hou’ble E. G. Birch, 
Judge. ‘ 


Evidence Act (I of 1872) 8. 38—Admissions. 
Case No. 859 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 1st March 1873, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 1st October 1872. 


Soojan Bibee and another (Plaintiffs) 
Appellants, 


versus 


Achmut Ali and others (Defendants) 
Respondents. 


Baboo Umbika Churn Bose for Appellants. 


Baboo Grish Chunder Ghose for 
Respondents. 


Section 88 of the Evidence Act does not apply to the 
deposition of a witness in a former suit which 1s sought 
to be used against him in a subsequent suit in which he 


but us an admussiomgainst himself, 


Couch, C.J—Tuu Judge in his judgment 
on the appeal says that the plaintiffs sued 
to obtain' possession of 6 kanees 2 cowries 
2 krants of land, being a one-third of nine 
plots, and alleged that the whole of the nine 
plots belonged to their mother, Bejan Bibee, 
who diedin 1281 ; that she received these lands- 
by gift under‘an hibbanamah, dated the 
Yth Kartick 1212, fiom her husband Nur 
Mahomed ; and that the plaintiffs were her 
two daughters, and the defendants her two 


Bibee pleaded to the same effect as another 
defendant had, namely, that the hibbanamah 
was a fraudulent instrument and that Bejan 
Bibee never held possession under it; and that 
Achmut Ali set up the sanfe defence, and a 


èo 
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of the defendant sufficiently strong to prove 
that what the plaintiff alleged was not the 
true state of things. ` 

The Judge then speaks of the depositions 
(and this is the only way in which he refers 
to the deposition of Achmut Ali) and says :— 
“The other two documents, copies of the 
“ deposition of Hyder Ali and Achmut, Ali, 
“two persons on all hands admitted to be 
“ alive, are wholly inadmissible, as it is not 
« shown that these persons are dead or cannot 


_ “be found, or are incapable of giving 


“evidence. Farther, the depositionsin ques- 
“ tion were not given in proceedings between 
“the same parties.” He appears to have 
overlooked that Section 38 does not apply to 
the deposition of a witness in a former suit 
when the witness is himself a defendant in 
the subsequent suit, and the deposition is 
sought to be used against him, not as evidence 
given between the parties one of whom 
called him as a witness, but as a statement 
made by him, which would be evidence 
against him whether he made it as a witness 
or on any other occasion. It is used against 
him as an admission. Section 83 has no 
application to such a cnse as the present. 
The Sections of the Evidence Act which do 
apply are the Sections relating to admissions. 
The not considering the deposition of 
Achmut Ali as an admission was a mistake. 
As to the deposition of the other witness, 
the Judge is right. Although Hyder Ali is 
dead, this is not a suit between tho same 
parties, and his evidence in the former suit 
would not be evidence in this. 

Then the Judge says :—‘ The hibbanamah 
“ig not proved, nud I am also of opinion that 
“í there is no proof that the plaintiffs or their 
“mother under whom they claim were in 
“ possession within twelve years before suit.” 
Here he altogether ignores the statement 
which Achmut Ali had made, in which he 
distinctly said that Bejan Bibee was in 
possession within twelve years. No doubt 
his doing this is explained by the way in 
which he overlooked the effect which ought 
to he given to the deposition of Achmut Ali. 
He appears to us to have altogether dis- 
regarded what was very cogent evidence ia 
the case, the admissions made by the parties, 
apparently deliberately, and which were not 
to be set aside merely upon the suggestion 
or statement made by the same persons that 
the facts were different from what on the 
former occasion they stated them to be, It 
might Hive been shown, if it were 80, that 
this deposition was false, and that the state- 
ment in the pill of gale was false ; but it 
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would require strong evidence to prove that 
what the parties had deliberately asserted 
was altogether untrue, they alleging the 
facts to be different in order to keep tho 
property which they were in possession of. 


We think we ought not to remand this 


case to be tried by another Judge, for the 
evidence appears to be all one way. The 
evidence of the plaintiffs does mot appear to 
have been met by any evidence on the part 
of the defendants, aud it would be an idlo 
proceeding to send the case down to tho 
Lower Court when, if it found contrary to 
such evidence as 
defendant, we should have to reverse the 
finding on appeal. 
Appellate Court must be reversed, and the 
decree of the first Court, the judgment of 
which appears to be a proper one, will 
remain. The appellant will have the costs 
in this Court and in the Lower Appellate 
Court. 


this in favor of tho 


The decree of the Lower 


The 10th April 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 


Judges. 
Trustee—Limitahon—4 ct XIV of 1859 s. 2. 
Case No. 1617 of 1873. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 

' 7th June 1873, affirming a decision of the 
Subordinate Judge of that district, dated 
the 7th May 1873. 


Syud Shah Alleh Ahmed (Defendant) 
Appellant, 


: versus 
fi 
Mussamut Bibee Nuseebun | Plaintiff ) 
Respondent. 


Mr. R. E. Twidale ond Moulvie Syud 
Murhumut Hossein for Appellant. 


Messrs. C. Gregory and A., I. Sandel and 
Baboo Chunder Madhyb Ghose for 
Respondent. 


Where property is vested in a person partly fo” 
charitable purposes and partly for the benefit of otaers 


and he is bound to use it for such purposes and not for lis 
own advantage, ke isa trustee within the meaning ef 


Act XIV of 1859 5, 2 
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< Phear, J.—We think that the special 
appellant is entitled to succeed on the last of 
his objections, namely, his objection to the 
decree for Rs. 12,000 and odd. The Lower 
Appellute Court has not taken the proper 
course in this case. The defendant having 
been held bound to account, proper steps 
ought to having been taken for the purpose 
óf taking that account from the defendant. 
We must reverse the decision and send back 
the case in order that proper accounts may 
be taken. 


Two other objections were made, first, 
that the defendant is not properly a trustee 
` within the meaning of the Limitation Act; 
and that consequently the plaintiff’s claim is 
barred, or at any rate it must be limited 
either to u period of three years or six years, 


And a case reported in XOHI Moore’s 
Indian Appeals has been cited to us in 
support of this objection, But it appears to 
us that that case is not iu point. There the 
sebayet of a Hindoo idol was held not to be 
a trustee of the property. And as far as 
that case goes, it merely affirms a doctrine 
which has always been held in this Court, 
that an idol itself under Hindoo law isa 
person capable of holding and enjoying 
property, und that the sebayet is merely the 
manager for the time being of that property, 
and not the proprietor. Here, however, it 
would seem that the defendant has neces- 
sarily some property in the subject of suit 
which is dedicated first to certain charitable 
purposes, and then the remainder is to go to 
the plaintiff and other persons. There is no 
other person in whom the property can reside 
unless it be the defendant ; and he is bound 
to use such property as he has in it, not for 
his own advantage, but for the purposes of 
carrying out the trusts of the deed under 
which he took it. He would therefore appear 
to be a trustee within the meaning of the 


2nd Section of Act XIV of 1859. Then: 


that Section enacts that no suit against a 
trustee in his lifetime ehall be barred by 
any length of time. In this view of the 
case both the two first objections of the 
special appellant fall to the ground. The 
plaintiff is entitled to call upon the defend- 
ant asa trustee for an account; and as it 
does not appear that any accounts have been 
settled between the trustee and the plaintiff, 
or any predecessor of the plaintiff, the 
“account must be taken from the period men- 
tioned in the plaiut. 

We think the respondent must get his 
costs of this appeal, 





The 10th April 1874. 
Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
i Judges. 


Mups or Evidence sent for by Court—Code of 
Civil Procedure, s. 855. 


Case No. 806 of 1873. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 21st 
October 1872, affirming a decision of the 
Sudder Moonsiff of Arrah, dated the 
20th July 1872. 


Gunput Roy and others (Plaintiffs) . 
Appellants, 


versus 


Ram Dvour Roy (one of the Defendants) . 


Respondent. 
Mr. M. L. Sandel for Appellants. 


Mr. R. E. Twidale and Baboo Mohesh 
Chunder Chowdhry for Respondent. 


When a Judge sends for a map or other evidence, he 
is bound to record his teason for doing so, according to 
the provisions ¢’, the Code of Civil Procedure, and the 
evidence s0 ob’ ned must be taken and received by him in 
the presence“st’ the parties im open Court and` afterwards 
kept on the record. It is not competent to him under 
s. 855 merely of his own discretion to send for a 
document for personal inspection irrespective of the 
parties to the suit. 


Phear, J.—Ir is with extreme regret that 
we feel ourselves obliged to reverse the 
decision of the Lower Appellate Court and 
to send back his case once more for 1e-trial. 
The Judge says :—“ From the Ameen’s map 
“ prepared in 1870, as well as the map drawn 
“by the Moonsiff in his local investigation 
“ now under appeal, it is clear that the land 
“in suit must have been in the bed of the 
“ Ganges in 1264 to 1268, i.e. that the deep 
“channel of the Ganges ran in that spot 
“and over the length of that during that 
“period, and must then have taken some time 
“to fill vp.” 

* This conclusion of fact is so entirely 
opposed to the case of the plaintiff. and 
contradictory to the testimony of his -wit- 
ness that the Judge, having once adopted it, 
had no other alternative but to discredit the 
plaintiffs case altogether. and dismiss his 
suit, And this is in effect the-course which 
the Judge has taken. But so fff'as we 
comprehend the reasons on which the Judge 
arrived at this conclusion of fact, we: think 
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that they were not sufficient in law to 
support it, and that consequently the trial 
which has been had in the Lower Appellate 
Court has been a miscarriage. The Judge 
gives his reasons, to which we just referred, 
as follows :— 

“In the late Chukey Nowringha and 
“Bahoorunpore cases elaborate maps were 
“prepared; aud for the purposes of this 
“suit the map of Bahoorunpore was sent 
“ for from the seristah.” 

Now no ground is suggested to us upon 
which this Bahoorunpore map could be 
rightly sent for by the Judge and used as 
evidence between’ the parties in this case 
without their conseut. The Judge has not, 
as he was bound under the Civil Procedure 
Code to do, recorded the grounds upon 
which he sent for this map. And we have 
no means whatever of judging as to its 
relevancy or admissiblity in this case. It is 
of course quite possible that the map may 
have been made on such an authority and 
may have such a character that it can be 
rightly used as evidence between the parties 
to this suit. -But whether this is so or not 
we are unable to form any opinion. 

_ The Judge then goes on to say :—“ I find 
the map of the Ameen of 1870, of the 
Moonsift of 1872, agree entirely as to the 
course of the river-bed of 1264 to 1268 F.S.” 
This statement is not very easy to be under- 
stood, because it is obvious that neither the 
map of the Ameen which was made in 1870, 
nor that which was made by the Moonsiff’s 
directions in 1872, could afford evidence of 
the course of the river-bed at any time 
between the years 1264 and 1268. 

The Judge next suys :—“ On the Ameen’s 
“map of 1870, I have put two lines in blue, 
“marked 1844, 1839, showing roughly the 
“position of the Ganges at that date, as also 
“a third blue line 1264-5. And the fourth 
“doable blue line, the continuation of the 
“Southern Bhagur or river-bed of 1263-4. 
“ Thus there are five distinct positions of the 
“deep bed of the Ganges between 1839 
and 1860.” 

But the Judge gives us no information as 
to the mode in which he ascertained the 
course of the Ganges in these different yeard 
for the purpose of setting it out in blue lines 
upon the Ameen’s map. It has been 
suggested to us as possible that the Judge 
may have had before him the survey maps 
of those dgtes respectively. Bat no such 
maps appear upon the record, and the Judge 
himself bas no where given us any means by 


which we Gould discover the evidence upone and to remand this 


which he acted, when he set out these courses 
of the river. i 

Then he says :—“ By a glance at the map,” 
by which we suppose he means the map 
with the course of the river set out in blue 
lines,“it is apparent that the disputed 
“Jand is part of the bed of the river of 1264 
‘491268. And that therefore during the time 
“the river ran in that course no one could 
“have been in possession as kashtkar.” But 
in the immediately following passage of the 
judgment he says :—‘ Between 1844 to 1205 
“or 1860 there is no certainty where tlic 
“river was, except that it lay somewhere 
“ between those two lines, i.e. river of 1244 
“and river of 1264 to 1268.” 

Thus it seems that the conclusions of fact 
at which the Judge arrived in the form in 
which he has expressed them in bis judg- 
ment, had no foundation in the evidence 
which is on the record. Aud even if he is 
right in the view which he has taken as to 
the course of the river Ganges in the different 
years mentioned, it is still a presumption 
merely, and a presumption which does not 
seom to arise naturally out of the facts, that 
at some time or other between the extreme 
dates the course of the river must have gone 
over the portion of the land which the 
plaintiff claims. That the Judge has been 
influenced in regard to the decision which he 
has passed mainly by the conclusion of fact 
at which he has thus arrived, appears from 
the next following passage of his judgment. 
He proceeds to say.:— It is self-evident, 
‘therefore, that though plaintiff's witnesses, 
“ who include the Maharajah’s tehsildar for 
“thirty years, a putwaree, and neighbouring 
“kasbtkars, the evidence to the fact of 
“ plaintiffs land never having been cut away 
« must be false, and therefore that he cannot 
“ have been in continued occupancy right for 
“ twelve years preceding guit; and when ony 
“s finds that such evidence fails, I cannot consi- 
“der it good as evidence to dispossession on 
“these grounds alone. I would now dis- 
“ miss plaintiff’s suit, ls, as his proof of 
“ dispossession is not credible ; 2nd, as it is 


“clear he had no tenure for twelve years 


“ preceding suit in the land in suit, and thus 
“his ground of claim falls to the ground ; for 
“if the evidence of his witnesses to those 
“ points is proved unworthy of credit, I cav 
“see no ground for believing them when 
“they state that they held the Jand in 1276.” 

Under these circumstances, we feel ourselves 
obliged, as we have alrendy stated, to reverse 
the decision of the Lower Appellate Court, 
case to that Court for 
. 6l 
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re-trial, If the Judge on re-trial should see 
reason for sending for any evidence, he will 
record his reasons according to the provisions 
of the Civil Procedure Code. And he will 
bear in mind that the evidence which he may 
send for and obtain in that way, must be 
taken and received by him in the presence of 
tbe parties in open Court, and afterwards 
kept on the record. It is not competent to 
a Judge under Section 855 of the Civil 
Procedure Coda merely of his own discretion 
to send for a document for his own personal 
inspection irrespective of the parties to the 
suit. And it is above all incumbent upon 
him to take care. that all the materials which 
he has used as evidence for the purpose of 
forming a judicial opinion in the case should 
be placed and remain upon the record. 

Costs to abide the event. ~ : 


The 13th April 1874. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. ; 


Act XIV of 1859 8. 20—Bonâ fide Proceed- 
: ing —Ececution. 


Caso No. 3 of 1874. 


Miscellaneous Appeal from an order 
passed by the Judge of Sarun, dated the 
5th December 1873, reversing an order 
of ‘the Subordinate Judge of that dis- 
trict, dated the 6th July 1873. 


Gossain Gopal Dutt Pundit (Decree-holder) 
Appellant, 


wersus 


The Court of Wards on behalf of Shewa 
Sunkur Pershad, minor (Judgment-debtor 
Respondent. 


Mr. R. E. Twidale for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Juggadanund Mookerjee for Respondent. 


An application for execution may be considered a 
bond proceeding within the meaning of Act XIV df 
1859 s. 20, even though it proves to be fruitless and is 
not followed up by any immediate step. 

Phear, J.—Wzs are of opinion that even if 
Act XIV of 1859 be the Act which governs’ 
the limitation in cases like the present, still 
the jadgment of the Lower Appellate Court 
is erroneous. If the application which was 
made by the judgment-creditor on the 21st 
September 1870 was a bond fide applica- 


tion for execution, then clearly the present 
application is within time. Now the Subor- 
dinate Judge was of opinion upon thé facts 
proved before him, that this application was 
a bond fide, a real application ; and there is 
nothing in the Jaw enacted by Act XIV of 
1859 which should prevent an application 
for execution, even’ though it proved to be 
fruitless and was not followed up by any 
immediate step, from being considered a real 
bond fide proceeding within the meaning of 
Section 20 Act XIV of 1859. The Judge 
says :—‘ The record shows the execution 
“case was struck off the file on the 80th 
“June 1869. On the 21st September 1870, 
“a petition for fresh execution was presented, 
“but the decree-holder took no further 
“steps, and this proceeding alone was’ 
“insufficient to keep the decree alive.” 

There is nothing, as we understand the 
law, which will prevent that proceeding 
alone from being sufficient to keep the decree 
alive. The first Court has come to the con- 
clusion that that proceeding was a bond fide 
proceeding ; and the Appellate Court does 
not state any reason for thinking the con- 
trary. Here on special appeal we have no 
ground for supposing that the decision of the 
Subordinate Judge was wrong on this point. 
If then that application for execution was a 
bona fide proceeding within the meaning of 
Section 20 Act XIV of 1859, the present 
application for execution must be within 
time. We think, therefore, the Judge’s 
order is wrong and must be reversed with 
costs. 





The 18th April 1874. 


Present : 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Construction of Decree—Limiiation. 
Case No. 889 of 1873. 


Miscellaneous Appeal from an order passed 
by the Judge of Gya, dated the 7th 
August 1873, affirming an order of the 
Subordinate Judge of that district, dated 
the 30th November 1872. 


Bundhoo Singh and others (Deeree-holders) 
Appellants, 


versus eo 


Lalla Seeta Ram and another (Judgment 
debtors) Respondents. 
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Baboos Bhowanee Churn Dutt, Nil Madhub The 13th April 1874. 
Sen, aud Boodh Sen Singh for Appellants. Present: 
‘ | The Hon’ble J. B. Phear and G. G. Moria, 
Judges. 


Mr. C. Gregory for Respondents. 


Where a’ judgment-debtor had not yet paid up the 
amount due from him under a decree even with the 
limited interpretation that the Lower Courts erroneously 
had put upon it, and “vas in no way prejudiced by a 
delay on the part of the judgment-creditor in appealing 
against such erroneous construction, the High Court in 
special appeal interfered to correct the mistake where in 
other circumstances the appeal might have been too late, 


, 


Phear, J.—We think that the Judge is 
wrong in his interpretation of the decree. 
By that decrea Seetaram and Ram Sahoy 
were jointly made liuble to pay costs to the 
judgment-creditor, 

Jt has been argued before us that the 
mistake in regard to the construction of the 
decree was made by the Lower Appellate 
Court so far back ns the 22nd November 
1871, inasmuch as in an appeal in the very 
matter of this execution preferred to that 
Court at that time, an order was made ‘to the 
effect thas the judgment-debtors were only 
liable to pay in moieties ; and the judgment- 
creditor did not appeal against that order. 
We are asked, therefore, to consider the 
present appeal as coming too late, and on 
that ground to dismiss it, If it had 
appeared to us that the judgment-debtor 
Seetaram had been in any way prejudiced by 
reason of the judgment-creditor not having 
appealed against the order of November 
1871, we might have thought that fact a 
good ground for abstaining from interfering 
with the decision of the Lower Courts now. 
But we find that Seetarnm has not yet paid 
up the amount which is due from him under 
the decree : even with the limited interpre- 
tation which the Lower Courts have put 
upon it, he has not pnid his moiety of mesne 
profits and costs. Under these circum- 
sauces, we do not think that we ought to 
prevent the special appellant ftom having the 
benefit of the proper interpretation of the 
decree about which we have no doubt. The 
orders of both the Lower Courts must there- 
fore be reversed, and the special appellant 
must have ‘nis, costs in both these Courts. 


One gold-mohur is allowed for plender’s 
fees, 


Execution—Decree-holder’s Judgment-creditor. 
Case No. 337 of 1873. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Patna, 
dated the 11th September 1878. 


Reazut Hossein Khan alias Kummun Khan 
(Judgment-debtor) Appellant, 


versus 


Jugguonath Singh (Decree-holder) 
Respondent. 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Appellant. 


Baboo Boodh Sen Singh for Respondent. 


The judgment-creditor of a decree-holder is not war- 
ranted by the Code of Civil Procedure to call upon the 
Court to execute his judgment-debtor’s decree as if he 
himself were the decree- holder. 


Phear, J.—We think that the proceedings 
in this execution case are irregular, and that 
the order of the Subordinate Judge is wrong. 

The decree which Jugguunath Singh, 
the petitioner, seeks to get executed is a 
decree which one Afzul obtained against 
Kummun Khan for a eum of Rs. 900 odd on 
the lith January 1872. Now, under the 
Civil Procedure Code, there are two modes in 
which a person who is not himself the judg- 
ment-creditor can rightly call upon the Court 
to execute the decree as if he were the judg- 
ment-creditor. The first is the case in 
which he may have obtained an assigument 
of the deciee either by Jawful gale, or transfer, 
o: by operation of law. Aud the other is 
where he has been appointed by the Court 
under Section 248 a manager in another 
suit wherein this judgment-creditor is judg- 
ment-debtor for the purpose of getting in 
the debts due to the judyment-debtor in this 
suit, and this particular decree constitutes 
one of those debts. In such a case, by virtue 
of his appointment under Section 243, he 
would have authority to sue out execution 
for the purpose of getting in or realizing the 
judgment-debt ; in other words, to take steps 
in execution proceedings for the purpose of 


-getting the debt realized. Now in the pre- 


sent case Juggunnath Singh has not obtained 
authority to execute this decree, which 
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Afzul obtained against Kummun Khan, in 
either of these ways. He is himself a judg- 
ment-creditor of Afgul by reason of the 
decree which he obtained in his favor to the 
amount of Ra. 544 in February 1873. And 
it is by way of obtaining entisfaction of that 
decree that he bas petitioned the Court of the 
Subordinate Judge to allow him to execute 
the decree which Afzul obtained against 
Kummun Khan in January 1872. Jt seems 
to us, therefore, that the proceedings which 
have been taken in this matter are altogether 
irregular. = 
But further than this, we think the4 the 
case set up by Kummun Khan affords n good 
answer to Jugguunath’s application for 
execution of’ the decree of 1872. His 
answer’ is shortly this * * * * 
* * * * * * 
We think, therefore, not only, as we have 
said already, that these proceediugs were 
irregular, but that the order of the Subor- 
diuate Judge is wrong on the merits, That 
order is therefore reversed ; and the appellant 
here must have his costs in both the Courts. 
We allow two gold mohurs for pleader’s fees. 





” The 14th April 1874. 


Present: 

The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 
Presumption of uniform Rent ~Act VIII ( B.C.) 
of 1869 s. 4. 

Case No. 2239 of 1878. 

Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 17th 
April 1873, affirming a decision of the 
Moony of Gurbetta, dated the 19th 
December 1872. 


Messrs. R. Waston & Co. (Plaintiffs) 
Appellants, 
versus 
Nand Lall Sircar (Defendant) Respondent. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellants. 


Baboo Tarucknath Dutt for Respondent. 


‘Where a tenant showed uniform payment of rent for 
nineteen years, anda slight difference (two or three 
annas) in the rate for a long period prior thereto, he was 
allowed the benefit of the presumption under Act VIN 
(B.C) of 1869 s. 4. 


Markby, J—It appears to us in thie case, 


that the decision of the Lower Appellate 
Court ought not to be disturbed. Even 
supposing that there is any doubt about 
including the year 1277, a point upon which 


we express no opinion, atill it is established 
that nineteen years prior to that the tenure 
had been held at an uniform rent of Rs. 
27-3-14. It is also in evidence that long 
ptior to that, namely, iv the year 1240, the 
tenure was held at a rent of Rs. .25-11-15, 
and that is stated by the first Court ( and we 
have no reason’ to doubt the correctness of 
that statement ) to have been sicca rupees. 
Now, allowing for the difference between the 
two kinds of coinage, the difference between 
these two sums would only amount to two or 
three annas. Under these circumstances, 
we think that the Courts below, quite 
independently of the year 1277, were 
justified in giving the defendant the benefit 
of the presumption under Section 4 of 
Act VIII (B.C.) of 1869. 

We, therefore, dismiss the special appeal 
with costs. 


The 14th April 1874. 


Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Execution—Code of Civil Procedure, ss, 210 
g 212. 


Case No. 41 of 1874. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Beerbhoom, 
dated the 9th January 1874. 


Ram Runjun Chuckerbutty (Decree-holder) 
Appellant, 


versus 


Rajah Jowhir Jummah Khan (Judgment- 
debtor) Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Tarucknath Sen for Respondent. 


In applying under Act VIII of 1859 s. 210 for execu- 
tion of a decree it 18 incumbent upon the judgment- 
creditor to make it quite clear how he claims the benefit 
of s. 210 quite independently of the particulars required 
by 8. 212. h 

Markby, J.—WHETHER the Subordinate 
Judge is strictly correct in saying that this 
is an application to execute the bond or 
kistbundee as it is called, is a matter upon 
which we have some doubt. It would cer- 
tainly seem in one part of the application 
that it was the original decree which was 
intended to be executed. Howeyer, it has 
now been distinctly stated here by the vakeel 
for the judgment-credttor that itis not the 
kistbundee but the original decree which he is 


1874.] Civil 


„im ixr 


Rulings. 421 


felt. 





desirous to execute. But even then it still 
seems to us that this application was rightly 
rejected. We think that it was incumbent 
upon the judgment-creditor to make it quite 
clear that in executing this decree he based 
his application under Section 210 of the Civil 
Procedure Code ; and quite independently of 
the particulars which are required by Section 
212,he should have made it clear upon the 
face of the application how he claimed the 
benefit of Section 210. It seems to us that 
this is very much more than a matter of form ; 
it is a matter of the very greatest importance, 


-because the proceedings now taken may in 


all probability be the basis of an inquiry how 
far this present Rajah Jowhir Jummah Khan 
cau be made liable for the debt of his ances- 
tor. It bas been contended that in previous 
cases execution has béen taken out against 
him, and upon that he has discharged a 
certain portion of the decree withont objec- 





Baboos Nil Madhub Sen ond Bama Churn 
Banerjee for Respondents. 


The principle that a registered document of postenor 
date is not to prevail over an emlier unregistered dead 
where the transfer under such deed has been perfected 

| by possession, Wa8 HELD not to extend to a case in 

which after such possession tho claimant under the 
| uniegistered deed had been dispossessed by the opposite 
party. : 


Jackson, J.—Tue plaintiff in this case 
sued to recover possession of land under nn 
alleged usufructuary mortgage. It appears 
| that the plaintiff bad been previously in 
| possession of the land under other mortgages 
which had been paid off, but she further got 
possession, she alleges, under a new mortgage 
which, however, was not registered although 
it was a transaction which, under the 
| terms of Act XX of 1866, the law required 
to be registered. The plaintiff alleges 
dispossession by the defendant, who claims 





tion, and that therefore no euch enquiry is to be entitled to the land under a registered 
necessary. But it appears to us that that deed of sule from the previous owner, the 
argument does not hold good, because the plaintiffs mortgagor. This is not a suit 
very question here is whether under Section : brought on the bare ground of possession 
203 he is liable to satisfy this debt. That is | under Section 15 Act XIV of 1859, but a 
a question which may arise at any timo, nnd | suit to recover possession ou the, plaintifi’s 
must be separately enquired into upon each ; title. The Moonsiff gave the plaintiff a 
successive application for execution. Upon | decree, applying the principle laid down in 
these grounds we think that the application ‘the case of Selam Shaikh v. Boido Nath 


for execution in this present form was rightly | Ghuttuck in HI B. L. Reports, p. 312.° 


refused. 
The appeal will be dismissed with costs. 


The 15th April 1874. 


Present: 


The Hon’ble Louis S. Jackson and 
W. Ainslie, Judges. 


Unregistered Deeds — Act XX of 1866. 
Case No. 1975 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Subordinate 
Judge of 24-Pergunnahs, dated the 2nd 
June 1878, reversing a decision of the 
Officiating Additional Moonsiff of 
Diamond Harbour, dated the 9th 
March 1872. 


Isguree Dossee (Plaintiff) Appellant, 


versus 


Lall Beyaree Holdar and another (Defend- 
ants) Respondents. 


Baboo Ashootosh Dhur for Appellant. , 


In that case, and in subsequent cases, it 
has been held that a registered document 
of posterior date is not to prevail over an 
earlier unregistered deed where the transfer 
under such deed has been perfected by pos- 
session. In the present instance, the plaintiff 
has no possession to rely upon, for that is 
with the defendant who sets up a title by 
purchase from the late owner. The law 
expressly declares that the deed under which 
the plaintiff claims this land is one which 


for want of registration shall not have effect 


in a Court of justice. I am not at present 
prepared to carry the principle laid down in 
II B. L. Reports, p. 812, so far ns to 
extend it to a case like the present. The 
ae chose to abstain from registering 
ver title-deed. She ran all the risks which 
that course entailed upon her. She did not 
choose to bring a suit under Section 15 Act 
XIV of 1859, but has brought this suit upon 
a title which the law declares shall not be 
acted upon in any Court. It appears to me, 
therefore, that the decision of the Lower 
Appellate Court is in accordance with the 
law, and must be affirmed with costs. 
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Ainslie, J.—I concur. in the judgment 
delivered by my learned brother, which goes 
clearly to show that this case cannot be 
governed by the decision reported in II 
B. L. Reports, in respect of which I do not 
wish to express any opinion. 


The 16th April 1874. 


Present: 


The Hon’ble Louis S. Jackson and W. Ainslie, 
Judges. 


Possessory Suil— Landlord's Possession. 
Case No. 2033 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Backergunge. 
dated the 30th June 1873, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 28th August 1872. 


Nila Biboo (Plaintiff) Appellant, 
versus 
Sonai Bibee (Defendant) Respondent. 


Babod ‘Bhyrub Chunder Doss for 
Appellant. 


Baboo Bykuntnath Doss for Respondent. 


A suit for rent having been dismissed on the ground 
that defendant was noè plaintiffs tenant, plaintiff sued 
her co-sharer and the same defendant to recover khas 


possession : 

Hero that the Court was not at liberty on such a 
plaint to find plaintiff entitled to possession as landlord 
and so to get symbolical possession. 


Jackson, J.—Tue judgment of the Lowe: 
Appellate Court is scarcely intelligible, bu: 
it seems to us that the decision of the 
Moonsiff could not be maintained. The 
plaintiff, it seems, once brought a guit agains: 
the principal defendant, or the pérson whom 
the principal defendant represents, to recover 
rent in respect of the land of which she 
alleges herself to be entitled to an undivided 
8-anna share. In that suit the defendant 
disclaimed and denied having any occupation 
of the land. That was so fvund, and the 
plaintiff's suit was dismissed. The plaintiff 
consequently sued. the same defendant and 
her own co-sharer to recover khas possession 
of her alleged share. The Moonsiff found 


her not entitled to that, but to a symbolical ` 


‘possession. Now thia is something entirely 
diferent from what the plaintiff asked for. 
The plaintiff had previously asked for rent 
from the defendant, and the Court determined 
that the defendaut wus not plaintiffs tenant, 


and accordingly the plaintiff now sought to 
recover immediate possession of the land. 
The Court was not at liberty upon such a 
plaint to find the plaintiff entitled to posses- 
sion as landlord over the defendant and 
accordingly to get symbolical or landlord’s 
possession. We think, therefore, that the 
Lower Appellate Court, if it had confined 
itself to reversing the judgment of the 
Moonsiff, would have been right. We can- 
not follow the judgment through all the 
grounds which it gives, but we think this 
special appeal must be dismissed with costs. 


The 17th April 1874, 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Admissions—Estoppel—Benamee Transactions. 
Case No. 884 of 1873. 


Special Appeal froma decision passed by 
the Officiating Judge of Rungpore, 
dated the 5th March 1873, modifying a 
decision of the Subordinate Judge of 
that district, dated the 25th May 1872. 


Sreemutty Debia Chowdbrain (one of the 
Defendants) dppellant, 


versus 


*  Bimola Soonduree Debia (Plaintiff ) 
Respondent, 


Baboo Hem Chunder Banerjee for 
Appellant, 


Baboo Kalee Mohun Doss for Respondent, 


Where the Lower Appellate Court did not allow a 
defendant in the present suit to deny the truth of admis- 
sions made by her in a former case, or to adduce evi- 
dence of her own falsehood and deceit, it was deemed to 
have acted in opposition to the ruling ofgthe Privy 
Council in a case in whigh a statement previously put 
forward in a Court of justice with a view to defeat the 
claim of the plaintiff was held to be no estoppel to 
the party’s showing the real truth of the transaction. 
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._ Even where the object of a benamee transaction is to 
obtain a shield against a creditor, the parties are not 
precluded from showing that it was not intended that 
the'property should pass by the instrument creating the 
benameeg, and that in truth ıt still remained with the per- 
son who professed to part with it, 


Couch, C.J.—THE suit was brought by 
the plaintiff for registration of her name in 


the Collector’s register -in the place of' 


Hurokant Roy, from whom she said she had 
purchased the property, the subject of the 
suit, Her case was that Kashee Nath Roy 
and Joy Kishen Roy had shares of one anna 
eight gundahs each, and that Kashee Nath 
Roy sold his share to Ram Keshub Roy for 
Rs. 8,000, and that Huro Kant and Ishan 
Kant succeeded to this share by right of 
inheritance ; that Joy Kishen Roy sold his 
share of one anna eight gundahs to Huro Kant 
Roy and Ishan Kant Roy for Rs. 9,000 ; and 
that Huro Kant sold sixteen gundahs to the 
plaintiff for Rs. 5,000, by which she became 
the rightful owner. 

The defence of Sreemutty Debia was that 
Ram Keshub Roy and Huro Kant Roy and 
Ishan Kant Roy were not in fact the pur- 
chasers, but that she, the defendant, pur- 
chased the property for herself benamee in 


- their names, and had been in possession of it 


from the date of her purchase. 

The Subordinate Judge held that this 
defence was proved. He also found that 
there was no consideration for the sale to 
the plaintiff, and dismissed the plaintiff’s suit. 

The Judge, on the case coming before‘him 
in appeal, modified the decision of the Subor- 
dinate Judge, and gave the plaintiff a decree 
for part of the property claimed. He ordered 
that the plaintiff's claim in regard to eight 
gandahs of it should be dismissed. 

His judgment, which is lengthy, states in 
that part of it, which it is material to read, 
that the defendant Sreemutty, the present 
appellant, had in a former suit made a state- 
ment contrary to the case which she set up 
in this suit. He says that in a case which 
he calls the Dinagepore case, the question 
was whether the property belonged to 
Kashee Nath Roy or Huro Kant Roy and 
Ishan Kant Roy, and that Sreemutty Debia 
was a party in that case and it was decided 
in her presence, and the statement that she 
there made, and the decision, was that these 
persons were really the purchasers. Then, 
having stated the circumstances connected 
with this Dinagepore case, he says :—“ I do 
“ not see how Sreemutty can now turn round 
“and say that she is the actual owner and 
“ possessor of Kashee Nath’s share, and I 
“ am of opinion that she cannot now, in thes 
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“ face of these solemn and deliberate admis- 
“ sions, be allowed to turn round and deny 
“ the truth.” “Jt cannot be argued that the 
“admissions were not between the present 
“ parties, but that Sreematty and Huro Kant 
“and Ishan Kant combined together and 
“ acted together in accomplishing the object 
“ for which the benamee arréngement was 
* made, for these admissions were made in u 
“solemn and deliberate manner before a 
“Court of justice, with no other object 
“ than to induce the Court to accept and act 
“upon them as true and faithfol statements 
“of facts.” 

“ Taking, therefore, into consideration tho 
“nature avd purport of these declarations, I 
“think the defendant Sreemutty cannot be 
“ allowed to adduce evidence of her own 
“falsehood and deceit, and for the reasons 
“given above I hold that the defendant is 
“ precluded, from offering it, and that her 
“own admissions are conclusive as to the 
“ plaintifPs right and title.” . . . “It also 
“seems strange that Sreemutty should, if 
“her statements be true, have remained 
“ silent for.so long a time, especially when a 
“decision against her was given in tho 
“ Dinagepore case in 1857.” 

What is laid down by the Judge in the 
passage we have read, is directly opposed to 
the jadgment of the Judicial Committee of 
the Privy Council in Rem Surun Singh v. 
Mussamut Pran Pearee, XIII Moores 
Indian Appeals, p. 551* where, in a 
manner similar to what was done in this case, 
the’ parties had put forward a statement in a 
Court of Justice with the view of defeating 
the claim of a plaintiff, and in a subsequent 
guit it was held that it was not an estoppel, 
But that it wag open to the defendant to show 
the renl truth of the transaction. ‘There, as 
here, the panty who made the statement was 
the defendant seeking to keep possession of 
property from which the plaintiff sought to 
dispossess her by setting up as true the 
statement which had been put forward in the 
former suit. There is another case in the 
some volame in which the same doctrine was 
acted upon—Oodey Koout v. Mussamut 
Sadoo, reported at page 588,f It is unneces- 
sary to refer to any other decisions upon 
this subject. The authority of the Privy 
Council does not require support fiom any 
other Court. 

This part of the judgment is thorefore 
clearly wrong. And it appears to us that 
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the Judge treated these declarations as so 
conclusive that he did not consider that any 
evidence, however strong it might be, of 
what the transaction really was, could prevail 
against them. 

He then says :—“ Again, looking at the case 
from another point of view, namely, thnt the 
benamee conveyance in the name of Ram 
Keshub was executed by Sreemutty’s husband, 
Kashee Nath, with the obvious object of 
defrauding his creditors, a fact which I con- 
sider fully established by the circumstances 
of the case and the evidence on the record, I 
am also of opinion that Sreemutty is precluded 
from alleging her own, or rather, her husband’s 
fraud in order to invalidate his own deed. 
Parties executing a fictitious deed place 
themselves at the mercy of the person in 
whose favor such a conveyance is made, and 
cannot subsequently be allowed to raise the 
convenient plea of the transaction being a 
benamee one,” for which he refers to a 
decision in „this Court reported in XIII 


_ Weekly Reporter, pp. 87 to 90. 


That decision has been, we think we may 
say, treated, even by one of the learned Judges 
who pronounced it, as not now an authority. 
It is contrary to other decisions in which it 
has been held that parties are not precluded 
from showing what was the real nature of 
the transaction,’ although it might have been 
entered into for the purpose of setting up 
against creditors -au apparent ownership 
different from the real ownership. 

In: many of these cases, the object of a 
benamee transaction is to obtain what may 
be called a shield against a creditor; but not- 
withstanding this the parties are not 
precluded from showing that it was not 
intended that the property should pass by the 
justi ument creating the benamee, and that in 
truth it still remained in the person who 
professed to part with it. We cannotat this 
moment recollect a decision of this Court in 
which that has been held, although we know 
that it has. 

What we consider to be the law in this 
Court on the subject is in conformity with 
the law in England, where the decisions 
which appeared to be to the conttary have 
been questioned and are considered to le 
no longer authorities. ‘There is a decision 
of Lord Romilly, M. R., in Symes v. 
Hughes, Law Reports, IX Equity, 475, in 
which he beld that where an assignment of 
property to a trustee had been made for the 
purpose of defeating creditors, a suit might 
he maintained to recover back the property. 
Fle said that where the parpose for which 





the assignment was given is not corried into 
execution, and nothing is done under it, the 
mere intention to effect an illegal object did 
not deprive the assignor of his right to 
recover the property from the assignee who 
had given no consideration for it. In that 
case the suit was brought for the benefit of 
creditors, but a case is referred to in it where 
the suit was not of that kind. And quite 
recently I rend a judgment of Lord 
Westbury, in Tennent v. Tennents, Law 
Reports, 2 Scotch Appeals, page 6, in which 
he says that if he had found anything to 
warrant the inference that the deed sought 
to be setaside was framed with the view only 
of being a shield to the father and brother 
against the creditors of the appellant, he 
would have held that it was competent to the 
Court on the evidence before it to declare 
that the deed was not a reality ; that it had 
ceased to be operative, and that the maker of 
it should be remitted to his former position. 
This shows what is now the doctrine in 
England on this subject. 

Although, no doubt, it is improper that 
transactions of this kind should be entered 
into for the purpose of defeating creditors, 
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yet the real nature of the transaction is what - 


is to be discovered, the real rights of the 
parties. If the Courts were to holt that 
persons were concluded under such circum- 
stances, they would be assisting in a fraud, for 


they would be giving un estate to a person , 
when it was never intended that he should ; 


have it. 
Judge is also wrong. 

It appears from the decision as to another 
portion of the property, that the defendans 
Sreemutty Debia had a good title to it; the 
evidence as to'both parts appears to be the 
same. This shows the view which the Judge 
took of the evidence independently of the 
admission of Sreemutty, and that if he had 
not erroneously felt himself bound to give 
effect to that admission, he would have decided 
the case in the same way ns the Subordinate 
Judge, namely, that the’ title to the whole 
was in the defendant Sréemutty. 

Under these circumstances we think we 
ought not to remand the case, It is apparent 
that the Judge has given this erroneous judg- 
ment, and has overruled the decision of the 
first Court, from the mistaken view which he 
took of the law. His decision must be 
reversed, and the decision of the first Court, 
which appears to be a correct ong, will be 
allowed to stand. ‘he appellant will have 
the costs in this Court and inthe Lower 
appellate Court. 


This part of the judgment of the ' 


` Anundo Chunder Bose, who was a naib of 
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The 27th February 1874. 


` 


Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


. 


Lessor and Lessee—Presumption of Fraud. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


The Administrator-General of Bengal 


versus 


Anundo Chunder Bose. 


” No legal presumption of fraud having been practised 
arises from the mere fact of a lease being obtained from 
the manager of an estate at an unusually tow rate of 
rent. : 


` 


Tris was a suit brought by Mr. Hogg, the 
Administrator-General of Bengal, and joint 
executor of the estate of Mr. Henry Adama, 
deceased, nnd also in his capacity as attorney 
for Mrs. Adams, the widowsof Mr. Adams, 
against Anundo Chunder Bose, the holder of 
a certain mokururee pottah. The suit seeks to 
set aside that pottah upon these grounds: 
first, that it was obtained by the defendant’ 


the estate acting under Mr. Shaw, who was 
agent or attorney for Mrs, Adams, by collu- 
sion between the defendant and Mr. Shaw ; 
and secondly, for the reason that Mr. Shaw 
had no authority to grant any such lense. 
It was not a suit for 1eforming the lease, but 
simply for setting it aside : and the effect of 
it would be to turn the defendant out of 
possession, and’ to put the plaintiffs in it, 





e 
* From the Judgment of Couch, C.J., and Mitter, J., 
in Special Appeal No. 1016 of 1871, decided on the 20th 
Fobruary 1872,—17 W. R., 801. e 
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without any recompense to the defendant of 
any kind for any improvements he may have 
made, if he made any. 


The facts necessary to make the suit intel- 
ligible may be very shortly stated. Mr. 
Adams, the owner of a considerable tiact of 
land in the Soonderbuns, died in the year 
1845, leaving a will, made not loug before 
his death, whereby he devised his estutes to 
his wife for life, with remainder to her 
children, and appointed her and Sir Thomas 
Turton, who was then acting as Adminis- 
trator-General of Bengal, joint executors of 
the will, Mrs. Adams has ever siuce resided 
in England, giving authority from time to 
time to various persons, to Mr. Steers, and 
Mr. Vos, and Mr. Shaw, at different times, 


`| in 1847, 1861, 1862, and 1868, under powa! s- 


of-attorney to manuge the estate and collect 
the rents, though not in terms to grant leases. 
The lense in question was a mokururee len-e 
granted to the defendant, who was the nuib 
of the estate, in December 1862. He 
obtained this lease upon the terms of paying 
no rent at first, but the rent to be increased 
until it rose to the maximum of ten annas per 
beegah. 

It has been contended that the rateof rent 
in this case was lower than was usual in 
leases of a similar character in the neigh- 
bourhood, and that the defendant, who acted 
asa naib, obtained it improperly, and in 
collusion with Mr. Shaw, 


The issues, which it is not immaterial to 
look at, were these :—“ J. Had the agents who 
“used to be appointed and who were appoint- 
“ ed on behalf of Mrs. Adams in the Suon- 
“ derbun lots left to her by her husband, any 
“authority to make mouroosee settlements? 
“ Had the agent, Mr. Shaw, any such author- 
“ity ?” Then the next is—‘ The said agent, 
“Mr. Shaw, created, on the 15th Pous 1269, a 
“ mouroosee jumma in favor of the defend- 
“ant; did he act collusively in settling it 
“ ot an inadequate rent, or act in a bond fide 
“and straightforward manner ?” Then the 
third issue is—“ After taking the said land 
“did the defendant enhance its value ?” 
Upon that, their Lordships uuderstand, 
there is no specific finding ; aid that may 
be put out of the question. The fourth 
issue is—“ Were Mrs. Adams and her 
“agents, subsequently appointed, cognizant of 
“the pottah granted by Mr. Shaw, or not # 
“Did they by their conduct confirm tho 
“ defendant’s jamma, or not? If*they did 
“ then, can the plaintiff now bring the presen! 
“action P? Those wero the issues. 
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The case in the first instance came before 
the Subordinate Judge of the 24-Per- 
gunonabs; and their Lordships under- 
stand him to have found in favor of the 
defendant on the first issue :—‘‘ Had the 
agents authority to make mouroosee settle- 
ments? Had the agent, Mr. Shaw, any 
such authority ?” 

With respect to the second issue, namely, 
whether there was collusion between Mr. 
Shaw and the defendant, that case was with- 
drawn, and a totally different case was set 
up, which is not pdinted to by any of these 
issues. The case set up,—what may be 


called the substituted case,—was, not that: 


Mr. Shaw and the defendant colluded, but 
that the defendant, the under agent, imposed 
upon Mr. Shaw, the superior agent, and 
induced Mr. Shaw to grant this lease with- 
out Mr. Shaw being aware of its contents. 
Now their Lordships understand the Subordi- 
‘nate Judge to have found that there wag no 
misrepresentation ; that the defendant’ did 
not impose upon Mr. Shaw. 

With reference to the fourth issue,— 
“were Mr. Adams and her agents, subse- 
* quently appointed, cognizant of the pottah 
“granted by Mr. Shaw, or not? Did they, 
“by their conduct, confirm the defendant's 
“jumma, or not ?’—their Lordships under- 
stand the Subordinate Judge to have found 
that they were cognizant of it, and that they 
did confirm it. It appears to their Lordships 
that there was evidence upon which all of 
these findings might have been properly 
supported. 

The case then came before Mr. Beaufort, 
the Judge of the 24-Pergunnahs, upon 
appeal to him, the case uot being of 
sufficient magnitude and value to admit of 
its being taken by way of appeal to the 
High Court. Mr. Beaufort, as their Lord- 
ships understand his decision, did not reverse 
the finding in point of fact of the Subordi- 


nate Judge, that Mr. Shaw granted this lease, ‘ 


acting within the general scope of his 
authority as agent. He certainly does not 
find that the lease was granted without 
authority. Upon the fourth issue,—whether 
or not this grant was subsequently confirmed 
by Mr. Shaw and Mr. Steers (who acted 
‘with him) with cognizance of the fnots,— 
there is no specific finding on’ the part of 
Mr. Beaufort ; but he does not, upon that 
‘either, reverse the decision of the Lower 
Court, 

Their Lordships may observe upon this, 
that that decision does appear to them to be 
in a great degree confirmed by an ikrar 


executed in 1866, whereby the former lease 
to the defendant, in their Lordships’ view, 
must be taken to have deen recognized, and 
by recognition confirmed by Mr. Steers and 
by Mr. Shaw ; and their Lordships under- 
stand that it has been further confirmed by 


the receipt of rent from the defendant to- 


the present time. 

. The Judge of the 24-Pergunnahs differs 
from the finding of the Judge of the 
Court below, and reverses his findings 
upon these grounds. With respect to the 
substituted issue, aa to whether the defend- 
ant imposed upon Mr. Shaw, he finds that 
the defendant did impose upon Mr. Shaw 
in obtaining this lease ; and he states the 
ground upon which he comes to that con- 
clusion. These are his words :—“ As he 
“ obtained it at an unusually low rate and at a 
“ russudi jumma, the maximum rate of 
“which is this unusually low rate, I must 
“presume that he fraudulently misled the 
“manager for his own benefit.” That, as 
far as their Lordships are able to understand 
it, is the ground of Mr. Beaufort’s judg- 
ment, 

Upon this there was a special appeal to 
the High Court; and the High Court in 
effect reversed the judgment of Mr. Beaufort, 
and confirmed the judgment of the Subordi- 
nate Jadge, upon this ground :—that Mr. 
Beaufort was not justified in presuming, as 
he appears to have done, from the mere fact 
that the land was let at an unusually low 
rent, that therefore the defendant had obtained 
it by a fraud practised upon Mr. Shaw. . 

It appears to their Lordships that the 
High Court were right in that view, that 
tbere was no guch legal presumption ; and 
that is the main ground, if not the only 
ground, upon which the High Court appear 
to have reversed the decision of Mr. Beau- 


„fort. They also refer to one matter which is 


alluded to in the grounds of appeal, namely, 
that Mr. Beaufort had not dealt with the 
questiou of subsequent ratification by Mr. 
Steers and Mr. Shaw; and their Lordships 
are unable to say that the remarks which 
have been made by the High Court on that 
subject are open to any substantial objec- 
tion. 

On these grounds their Lordships are of 
Opinion that the High Court was justified in 
point of law in reversing upon special appeal 
the judgment of Mr. Beaufort ; and conse- 
quently they think it their duty hembly to 
advise Her Majesty ‘that the judgment of the 
High Court be affirmed, and the appeal 
@ismissed, 
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The 8th April 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Putnee Lease—Intermediate Taloohks—Merger. 
Case No. 770 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 10th January 1873, reversing 
a decision of the Moonsiff of Futtickcher- 
reé, dated the 12th September 1872. 


Joora Gazee (Plaintiff) Appellant, 
versus 


Aboo Khalifa and another (Defendants) 
Respondents. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Gopeenath Mookerjee for 
Respondents. 


Case.—Plaintiff: took from the zemindar a sudder 
putnee. There were some talooks in existence which 
were mo: and the zemindar bought in the rights 
of the talookdars, Plaintiff then, considering that by the 
doctrine of merger the talooks had ceased to exist, 
sought to collest rents direct from the ryots in a suit in 
which the zemindar was made a The Lower 
Appellate Court held that there could be no merger, for 
before the zemindar became the owner of the talooks 
the sudder putnee had been created : 

HeLD that, as the mortgages were released aftar the 
putnee was granted, the Judge was right in law in 
saying that the interest did not pass under the putnee, 


Couch, C.J—Ws cannot say that the 


District Judge has been wrong in law in’ the, 


decision which he has come to. It is 
admitted that at the time the putnee was 
granted, the mortgages were in existence, 
and they do not seem to have been released 
until after it was granted and the money was 
paid. It is not likely that the plaintiff 
would have parted with his, money before 
getting the puinee. If he did, it would have 
been stated in the documents, and that the 
intention was that the mortgages should be 
released so as to be included in the putnee, 
Then, if the mortgages were not released 
until after the putnee was actually granted, 
and were satisfied by the money that was 
then paid, the question is whether there was 
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mortgages should be so satisfied, and should 
be considered as included in the putnee, an 
arrangement which the Court could give 
effect to, although the mortgages would not 
legally be merged in the estate. But the 
burden of proving that this was the arrange- 
ment was upon the plaintif. The plaintiff, 
it is true, produced a petition presented by 
the defendant in Court for the purpose of 
defeating the claim of some creditor. The 
defendant admits he did so. But that is not 
conclusive against him in the present suit. It 
was open to the Court and proper to consider 
what weight ought to be given to it. 

Two witnesses were called, one a mookhtar, 
who said that he prepared the papers, but 
his evidence is not supported by the ekrar 
which he prepared ; and the evidence of the 
other, a cultivator, cannot be considered as 
worth anything, as he talks of the mort- 
gages being released at a time when, in fact, 
he could have no knowledge of that 
description. He, no doubt, adopted the 
words of the mookhtar, and repeated what 
was suggested to him. 

This being a question of fact, when the 
ease came before the Judge, it was for him 
to consider whether, locking at the nature of 
it, the evidence was satisfactory to his mind, 
and such as he could find upon it in favor of 
the plaintiff. He seems to have considered 
that it was not. He does not indeed allude 
to the evidence in the full way in which the 
Moonsiff did; but he notices circumstances 
which might properly have considerable 
weight with him. He says :—“ The sudder 
“ putnee lease contains no’ stipulation that 
“ Aboo Khalifa was to purchase and destroy 
“the talooks in order to give plaintiff the 
“ benefit of collecting from the ryots,” which 
is a just observation, as it is to be expected 
if that was the intention it would be stated. 
He proceeds :—‘ The plaintiff received no 
“amulnamah. He did not even receive 
“a list of the persons who were to pay him 
“any rent, or any specification of what tho 
“interests of the tenants were.” This is a 
mutter which he might fairly take into 
consideration. He has treated the case, in 
this part of if, as a question of fact, and 
appears to have thought that the case which 
the plaintiff relied upon was made out. If 
there was only the fact that the mortgages 
were released after the putnee was granted, 
with the money which was paid to Aboo# 
Khalifa, the Jadge is right in law in saying 
that the interest did not pass under the 
putnee. 


an arrangement between the parties that the|  The-appeal must be dismissed with costs. 
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The 138th April 1874. 
Present: f 
The Houn’ble J. B. Phear and G. Œ Morria, 
Judges. 


Mortgaged Property — Suit for Redemption — 
Tender by Morigagors. 


Case No. 189 of 1873. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Tirhoot, 
dated the 14th Muy 1878. 


Bam Baksh Singh (one of the Defendants) 
Appellant, 


versus 


Mohunt Ram Lall Doss and others (Plaintiffs) 
Respondents. 


Baboo Gopal Lall Mitter for Appellant, 


Messrs. R. E. Twidale and C. Gregory for 
Respondents. 


A suit for the redemption of mortgaged property can- 
not go on to a due determination until all the mort- 
gagors are made parties. , 

A tender by one or more of several mo rs is not 
such as a mortgages is bound to accept, unless it is made 
conjointly by the whole of the moitgagors, or on their 
behalf and with their consent. 


Phear, J.—It appears in this case that the 
entire 16 annas of the mouzah, which is the 
subject of suit, was, in the year 1861, mort- 
gaged by the owner Chowdhry Nund Coomar 
Singh to the firat defendant Ram Baksh 
Singh, in the name of his son Takoor Dyal 
Singh, by a zur-i-peshgee ticca lease made 
to secure the repnyment of Rs. 11,000. After 
this mortgage transaction, Chowdhry Nund 
Coomar Singh died ; and the right to redeem 
this property then devolved upon his two 
minor sous, Luchmee Dynal and Lall Beharee. 
Afterwards, again, Luchmee Dyal died, leaving 
his 8-anna share of the property subject to 
the mortgage to his two minor sons, Koonj 
Beharee and Takoor Dyal. In this state of 
things, the mother and guardian of the minors 
Koonj Belaree and Takoor Dyal sold their 
8-anna share of the mouzah to’ the defend- 
ant Ram Baksh Singh, the mortgagee; and 
afterwards, aguin, the mother and guardian 
of the minor Lall Beharee sold four annas 
out of the remaining eight annas to all the 

eplaintiffs; and finally she. mortgaged the 
remaining four annas to the whole of the 
plaintiffs, except Bhagwat Tewaree. And 
thus, when the proceedings in redemption 
which culmiuated in this suitewere instituted, 


the parties interested in the property subject 
to the mortgage, and the parties having 
together the right to redeem, were, and they 
still are, those persons whom we have just 
mentioued,—that is to say, the first-named 
defendant and original mortgagee Ram Buksh 
Singh, as purchasers of eight annas of the 
property subject to the mortgage; all the 
plaintiffs as purchasers of four annas of the 
property subject to the mortgage ; and again 
the plaintiffs, exclusive of Bhagwat Tewaree, 
as mortgagees from the minor Lall Beharee 
of the-remaining four annas of the property 
subject to the mortgage ; and the minor: Lall 
Beharee himself as the mortgagor to the 
pluintiffs, with the like exception, of these 
same four annas. : 
In the year 1278, the plaintiffs being thus 
situated pressed, as they say, the defendant 
Ram Baksh Singh to take the sum of Rs. 
5,500 from them in liquidation of his zur-i- 
peshgee, and to convey back to them eight 
annas of the property. And eventually the 


defendants refusing to accept this money, and ' 


indeed refusing to acknowledge the plaintjff’s 
right to tender it, they deposited it with one 
Nanhoo Lall Chowdhry, a mahajun of 
Mozafferpore, with notice of the deposit to 
Ram Baksh Singh; and relying upon this as 
an effective tender of the mortgage-money 
which Ram Baksh Singh was: bound to 
accept, they brought the present suit for 
recovery from him of 8-auna share of the 
property with mesne profits. 

The Lower Court has given a decree in 
their favor ; that 18, it has ordered that posses- 
sion of the property be given up to them; 
and also directed that the defendant Ram 
Baksh Singh shall pay to them mesne profits 
in respect of the period of time during which 
he has been holding possession since the dato 
of the alleged tender in Assin 1279. .The 
first thing that is apparent on the record 
which has come before us} is the absence of 
the minor Lall Beharee. And it is very 
plain from the mention which we have made 
of the persons who nre interested in the 
mortgaged property that the suit caunot go 
on toadue determination until this minor 
is made a party to the suit. And this consi- 
deration really seems to conclude the matter 
before us. ' 

The great point, no doubt, upon which the 
matter of contest was made to turn in the 
Court below aud before us was whether or 
not the tender upon which the plaintif relied 
was such a teuder a8 Ram Baksh Singh was 
bound to accept, because if he was bound to 
mecept that tender, then his retention of the 
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* property beyond the date when that tender 
was made was wrongful, and he was rightly 
made liable to pay damages in the shape of 
mesne profits for that time. But if, as 
appears to be the case, the minor son of the 
original mortgagor is among those who 
collectively have a right to redeem, and for 
that reason ought to be made a party to this 
suit, then it seems to bequite plain that the 
tender of the mortgage-money, if the tender 
was made, by the plaintiffs ulone and without 
the authority or consent of the minor or of 
come one qualified to bind him, was not such 
a tender as the mortgagee was bound to accept. 
We omit of course to make any mention of 
Ram Baksh Singh himself as being one of 
the mortgagors, because if all the other 
mortgngors tendered to him their share of 
the mortgage money, leaving out of the ten- 
der only so much as he himself ought to bear 
in proportion to his interest in the equity of 
redemption, then, probably, a Court of Equity 
would be bound to consider that a proper 
and effective tender, so far as the amount 
was concerned, had been made. But it 
seems to be fatal to the valid effect of the 
tender that it was not made by all the persons 
interested in the equity of redemption, exclu- 
sive of Ram Baksh Singh, or on behalf of 
all of them. The same reason which renders 
it necessary that all the mortgagors should 
be made parties to the suit which any one of 
thém may bring for the purpose of redeem- 
ing the mortgaged property, leads necessarily 
to the conclusion that a tender by one or more 
of several mortgagors would not be good, 
and would not be such a tender as a mort- 
gagee is bound to accept, unless it were made 
conjointly by the whole of the mortgagors, 
or on their behalf and with their consent. 
And if there could be any doubt upon this 
point, we think it is set at rest by the 
judgment of the Privy Council in the tnse 
of Pran Nath Roy, to be found in the Appen- 
dix to Mr. Justice Macpherson’s book on 
Mortgages. There the Privy Council held 
that the tender must be made with the eon- 
sent and on behalf of all the mortgngors. 
Clearly the mortgagee was not bound to 
accept it, unless he was reasonably satisfied 
that it was so made. It might be very 
dangerous indeed for him to give up the 
property to one or more out of n number of 
mortgagors without having the consent of 
the remainder to his doing so, even though 
he had yeceived an offer of the full amount 
of the mortgage money remaining due to 
him. It seems to us that not only was the 
suit defective from the absence of the mingr 


THI x SEKLY- REPORTER. 
a 


Rulings. qzi 





— 


on the record, but also that the tender which 
the plaintiffs made of the share of the mort- 
gage money remaining due to Ram Baksh 
Singh was not, under the circumstances of 
the case, such a tender as Ram Baksh Singh 
was bound to accept ; and consequently, even 
if the frame of the suit could be considered 
as amended, the decree of the Lower Court 
could not be supported. 

We think we must dismiss the suit with 
costs, 


The 17th April 1874. 


Present : 


The How’ble Sir Richard Conch, Kt., Chief 
Justice, aud the Hon'ble E. G. Birch, 


Judge. 


Act Lof 1872— Witnesses to a Document—Deecrce 
Sor Rent—Proof of Possession. 


Case No. 931 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Chittagong, 
dated the 28th February 1873, reversing 
a decision of the Moonsiff of Putneca, 
dated the 25th November 1872. 


Abdool Ali (Plaintiff) Appellant, 
versus 
Abdoor Ruhman (Defendant) Respondent. 


Baboo Bama Churn Banerjee 
for Appellant. 


Baboo Grija Sunkur Mojoomdar 
for Respondent. 
The Evidence Act does not require the writer cf u 
document to be examined as a witness; nor does a. GT 
of that Act require the subseribing witnesses to a doca- 


ment to be produced. 
A deoree for rent is not proof of actual possession. 


Couch, C.J.—THe decree of the Subor- 
dinate Judge must be reversed, and the 
case remanded to him that the appeal may 
he reheard. 

Upon the firat issue, which was whether 
the kobalah was proved, he begins by 
remarking that “at the very first sight it 
appears to be suspicious; particularly the 
signatures in the kobalah are evidently 
written in different ink and with differeut 
pens.” This cannot be taken as a finding 
by him that the kobalah was not proved, 
Then he proceeds to say :—“ Besides, the 
“evidence of the subscribing witnesses to 
“the said document is, under Section 67 of 
“ Act.I of 1872, required to be produced, 
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“but such evidence has not been produced. 
s As to the witnesses, namely, Romjan and 
“ Sham, who have been examined in support 
“of. the kobalah, they are not the writers 
“of the deed, and at the very first sight 
“their names appear to have been written 
“in different ink and with different pons.” 
This is the whole of his reasons for hold- 
ing the kobalah not -to be proved. The 
principal reason, no doubt, was that he 
thought the subscribing witnesses ought 
to be produced, and he also seems to have 
thought that the writer of the document 


, ought to be produced. In this he was clearly 


wrong. Section 67 of the Evidence Act 
does not require the subscribing witnesses to 
a document to be produced. Section 68 
requires the attesting witnesses to be pro- 
duced where the document is one which 
is required by law to be attested. And 
there is no Section in the Act which 
requires the writer of the document to be 
examined ns a witness. We can scarcely 
suppose that the Subordinate Judge, when 
he wrote this judgment, had read Section 
67. If he had at any time read it he must 
have forgotten what it was. 


Then as to the other issue, he seems to 
be also-wrong. He says that the evidence 
of the witnesses who were examined for 
the plaintiff to prove his dispossession was 
not satisfactory; that they appeared to 
have given evidence from mere conjecture. 
Besides, the defendant produced a decision 
of the Lower Court, dated the 28th of 
March 1872,-in a separate case showing 
that the allegation of dispossession was 
false. He anys this is shown because it 
is proved from that decision that the 
defendants were in possession of the dis- 
puted land from 1283 Mughee. He treats 
the decision, not merely as a decree 
obtained in a rent-suit which might or 
might not have been executed, and under 
which the defendant in that -suit might or 
might not have paid what was decreed, but 
as actually proving the defendant was in 
possession., Then he says, and properly, that 
the plaintiff was no party to the enit, and 
therefore that the Moonsiff was right in 
holding that it was not evidence against the 
plaintiff. 

So far he was right. It was not evidence 
egninst the plaintiff. The utmost that it 
could be said to be was an assertion by the 
plaintiff in that suit, and the defendant in 
this, of the right of ownership, which might 
‘be admissible, but which was not of much 


r 





value unless it could be shown that the 
decree was executed. 

Then, having said that it was no evidence 
against the plaintiff, he says thatit may be 
held to be corroborative evidence, but not as 
evidence adverse to the plaintiff, aud having 
said that, he proceeds to make it ag adverse to 
the plaintiff as he could. 

A judgment of this description cannot be 
supported. The case hns been considered in 
an erroneous manner by the Subordinate 
Judge, and we must reverse his decree and 
remand the case for are-trial. ‘The costs will 
follow the result. 


The 18th April 1874. 


Present: 


The Hon’ble J. B. Phear and G., G. Morris, 
Judges. 


, Reversioner—Right of Action —Declaratory 
Decree. 


Case No. 52 of 1873. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 21st December 1872. 


Beharws Lall Meherwar (one of the Defend-. 
. ae ants) Appéllant, 


versus 


Modho Lall Ahir Gyawal (Plaintiff ) and 
another (Defendant) Respondents. 


Baboos Kalee Mohun Doss and Boodh Sen 
Singh and Moonshee Mahomed Yusoof 
for Appellant. 


The Advocate-General, Mr. C. Gregory, 
Baboos Unnoda Pershad Banerjee, Chun- 
der Madhub Ghose, und Aubinash Chun- 
der Banerjee for Respondents. , 

The principle that any person having rights in 
property, whether present or contingent, is entitled to 
come into a Court of equity to complain of any attempt 
which may be made by persons having no authority 
to do so, to deal with the property in a mode which may 
ultamately harm him ın the matter of lus title, is only 
acted upon when the mere lapse of time is of itself 
I{kely to 1ende: the plaintiff less able than he is at present 
to meet the difficulty, and to clear away the cloud 
whioh the attempt complamed of may throw over his 
title, . 


Phear, J—TueE case of the plaintiff in 
this suit is shortly as follows :—One Damoo- 
dur Mahto Gyawal died some years ngo 
possessed of considerable property; end upon 
his decease, Luchho Dai, his widow, took 
that property for the estate of a Hindoo 
widow. Besides this widow Luchho Dai, 
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‘ Damoodur Mahto left two daughters, Ranee 
Dai and Phoola Dai, At the time of Damoo- 
dur Mahto’s death, one only of these daughters, 
Ranee Dai, had a son, Beharee Lall. But 
subsequently the other daughter, Phoola Dal, 
had a son, the present plaintiff, Madho Lall 
Abir Gyawal ; and three days after his birth 
she, Phoola Dai, died. 

The state of things then was that Mussa- 
mut Luchho Dai was in possession of 
Damoodur Mahto’s property for the estate 
of a Hindoo widow. One daughter, Ranee 
Dai, was alive, and also her son, the defendant 
Beharee Lall. The other daughter was dead, 
but she left a minor son, the present plaintiff. 
Between, however, the date of the death of 
Damoodur Mahto and the birth of the plain- 
tiff, Luchho Dai, the widow in possession of 
the property had executed a certain ikrar- 
namah, which is said to have operated, or rather 
to have been intended to operate, to the bene- 
fit of Beharee Lall. The present suit is 
brought by Madho Lall Ahir, the son of the 
deceased daughter, after attaining his majority, 
to have it declared that that ikrarnamah is 
void as against him and ought to be cancelled. 
And the plaintiff also prays that the Court 
will give him a decree declaratory of his 
right by inheritance to have possession of a 
‘moiety of the estate of the late Damoodar 
Mahto Gyawal, after the demise of Mussa- 
mut Luchho Dai, and protective of his title 
from harm arising out of the deed sought 
to be set aside. 

Beharee Lall is evidently the real defend- 
ant in this suit, nnd he sets up more than 
one matter of defence: amongst other things 
he says that the suit is barred by limitation ; 
also that the plaintiff has no title to bring 
the suit ; and thirdly, that even if he has, 
neither the plaint nor the evidence given at 
the trial discloses any cause of action. 

The question of limitation is not very 
simple: and in the view which we have 
taken of the case, it is not necessary that 
we should in terms decide it. 

We are of opinion that the plaintiff has 
no cause of action upon the facts which he 
adduces, in support of his suit. Without, 
for the moment, determining any issue as to 
his right to sue for a decree protective of 
the inheritance, and assuming that notwith- 
standing the existence of an intermediate 
heir, so to speak, in the person of Ranee 
Dai, one of the daughters of Damoodur 
Mahto (e person who, unless she dies before 
her mother, must succetd to the property 
before the plaintiff can do so), we think that 
the execution of the ikrarnamah does not 


constitute such a dealing with the proper‘y 
as to afford a cause upon which a person in 
the situation of a so-called yltimate rever- 
sioner is entitled to bring a suit pending the 
life of the person who is rightfully enjoying 
the inheritance. 

It is remarkable that the plaintiff does not 
in his plaint set out the terms -of the ikrar- 
namah. He has, however, filed a copy of it 
taken from the registry office. The defend- 
ant at first filed an alleged original ikrar- 
namah, purporting to bear on the face of it 
the Registrar’a stamp; and in addition to 
this he afterwards filed another copy taken 
from the registry office. 

It is admitted that the copy filed by iha 
plaintiff, which is not now upon the record, 
corresponds in terms with the copy which is 
filed by the defendant from the registry 
office. There is, at the same time, no 
doubt, a very material difference between tho 
terms of the alleged originul document firse 
put in by the defendant, bearing the seal of 
the Registrar, and the copy document which 
came from the registry ‘office. But for ihe 
purposes of this suit, having regard to the 
fact that the plaintiff did not, as we have 
already remarked, set out the terms of tho 
docament in his plaint, and that he filed as 
his evidence of what the document was a 
copy from the registry office, we think wo 
must take that copy to represent the docu- 
ment which the plaintiff complains of, and 
which he asks this Court to set aside or 
declare inoperative against his ultimute 
interests. We find a printed copy of this 
document in page 172 of the paper-book, and 
it rans in these words: “I, Mussamut 
“ Luchho Dai, widow of Damoodur Muhtu 
“ Gyawal, deceased, inhabitant pf Muhulla 
“ Bubueghat, one of the Muhullas of Kusha 
“and Pergunnah Gya, Zillah Behar, 
“Whereas I, the declarant, and my late 
“ husband have two daughters of the womb 
“of this declarant, viz., one is Mussamut 
“ Ranee Dai, and the other Mussamut Phooln 
Dai, and the husband of me, the declarant, 
“died on the—of the year—by the will 
“of Gad, leaving me his heiress, so 
“that I have got possession of the whole 
“of the mouzahs of this Zillah and Zillsh 
“ Tirhoot, and the jattrees, houses, and house- 
“hold goods and cash and things and jewel- 
“lery, gems, and utensils ond instruments, 
“silks and woollens, and slave girls anl¢ 
“ slaves, properties of the deceased, as afore- 
“ grid, without any coparcenaly of any ona. 
“Whereas Mussamut Phoola Dai, the 
“daughter of me, the declarant, has no sop, 
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“Cond Mussamut Ranee Dai has her son 
“Behnreo Lall Mohurwar; living, 80 that 
“since I, the declarant, have no son of my 
“own, therefore, by the shasters, the said 
“ Beharee Lall Mohurwar, the grandson of 
“me, the declarant, is the heir of my late 
husband and of me, the declarant. For 
“instance, Beharee Lall aforesaid does all 
“the work of the Gyawals from the jattrees 
“ who came from Tirhoot and other parts of 
“the country, appertaining to my husband, 
* nnd I, the declarant, still, in order to comply 
“with the ikrar, write and give that all 
“the mouzahs of this Zillah and Zillah ‘Tirhoot, 
“end the houses and household goods, cash 
“Cand thiage, jewellery, precious stones, and 
& utensils, instruments, silks, woollens, slave 
‘girls, and the slaves and jattrees, especially 
“Jattrees of Maharajah Roodra Narain 
“ Bahadoor, the Rajah of Durbanga, and of the 
“ Buboos, relatives, and of the caste of the 
said Rajah, and others, property of my date 
“husband and of me, the declarant, aud in 
“my possession and the other dues to, and 
“demands of, my husband and me, are all 
4 the right of Beharee Lall Mohurwar, as 
“aforesaid. During the life of me, the 
«declarant, I am in possession without the 
“ go-shareship of any one, and will continue to 
“be so,“so that I may be able to give 
“charities, After my death, Beharee Lall 
s Mohurwar will get possession of the 
“© whole mouzahs of this Zillah and Zillah 
+ Tirboot, and of all the moveable and 
“jmmovenble properties and dues and 
“& demands appertaining to the estate of my 
“late husbund. No one else has the 
“right or demand to the same, Therefore 
+¢these few words have been written and 
“given as,ikraruamah, that it may be of 
<‘ usa when occasion arises.” , 

This is the whole of the document: and 
it seems to us plain that it does not deai 
immediately with the property atall. Nearly 
the whole of it consists of certuin state- 
ments of facts, which, we uoderstaud, were 
the actual facts of the case at the time when 
the ikrarnamah was executed. ‘here is no 
doubt that at that time Beharee Lall was 
the heir-in-reversion, expectant on the deaths 
of the ladies, to Damoodur Mahto, if one 
can rightly describe a person as heir who 
has such a contingent interest as Beharee 
Lall then had. The document only states 

© that which was at the time qnite beyond 
contest, namely, that Beharee Lall was then 


the: go-called ultimate reversionary heir of 


Damoodur Mahto. The last statement 


~ that—" after my death, * Beharee Lall 





“ Mohurwar will get possession of the whole 
“ mouzahs of this Zillah and Zillah Tirhoot; 
“and of all the moveable and immovenble 
“ properties and dues and demands apper- 
“ taining to the estate of my late husband,” 
—is perhaps capable of being considered as an 
attempt to make a disposition of the property 
on the part of the lady. If it is u mere state- 
ment that he willas heir at that time get posses- 
sion, ofcourse itisentirely unimportant. But 
if the passage meana that because he ia the 
ultimate reversionary heir to my husband, 
therefore I give him this property at my 
death, which, without my giving it, would gu 
tomy surviving daughter, then no doubt 
the document would become an instrument 
professing to deal with the property. But 
even if we take it iu this light, and if we 
suppose that the plaintiff has his contingent 
interest, namely, the expectant right to suc- 
ceed to the property at the death of Luchho 
Dai, provided Ranee Dai should die before 
Luchho Dai, then itis clear that the mis- 
chief, if there be any, which this document 
is calculated to do to the right of the plain- 
tiff, is of such a character as will not be 
affected either for better or worse by lapse 
of time. 

The learned Advocate-General placed the 
right of the plaintiff to succeed on the gene-* 
ral ground furnished by the principle of 
equity that any person having rights in 
property, whether present or contingent, is 
entitled to come into a Court of Equity to 
complain of auy attempt, which may be 
made by persons having no authority to do 
so, to deal with the property in a mode 
which may ultimately harm him in the mat- 
ter of his title. But the learned Advocate- 
General omitted to state that this principle 
of equity is ouly acted upon when the mere 
lapse of time is of itself likely to rendor 


the’ plaintiff less able to meet the difficulty, 


and to clear away the cloud which this denl- 
ing with the property may throw over his 
title, than he is at the present time. For 
instance, in the ordinary case with which 
we are familiar here, suppose an alienation 
is made by a widow which professes to be 
made for a purpose such as would authorize 
her to alienate the property. The evidence 
bearing on the question, whether that pur- 
pose is or is not the true purpose at the time 
of the alienation, is likely. to die away or 
become less accessible by mere lapse of time. 
Therefore a Court of Equity permits a per- 
son who has an intetest in the inheritance, 
and is entitled to defend and protect it, to 
gome forward merely upon the prospect of 
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the future mischief, to ask that the legality 
or ilegality of the threatening act be 
decided at a time when all the necessary 
materials are at hand and can be availed 
of by both parties. But here in the ease which 
is now before us, if this document will bear the 
construction which we have just now stated, 
namely, that the lady professes thereby to 
devise or togive away this property on her 
death to Beharee Lall, then it will be just as 
easy, when the time comes on her death, for 
Beharee Lali to make use of this document, 
it will be just as easy for the plaintiff, or any 
one interested, as he is now interested, in the 
inheritance, to establish the invalidity of that 
disposition as itis atthe present time. It 
does not depend upon evidence or materials of 
any sort, the force of which is likely to be 
weakened or deteriorated by lapse of time. 
No doubt, the learned Advocate-General 
did say that the essence of the complaint 
was that Luchho Dai herself denied this 
instrument ; that is, she said that although 
she had executed it, she had been deceived into 
doing go, and she never had intended it to 
be what it now turns out to be. If that be 
so, of course she would have a right to 
come forward herself at any time to com- 
plain of it, But this is not her suit. This 
is a suit brought by the, plaintiff in the oha- 
racter of an ultimate reversioner to have this 
issue, which this lady herself might raise, 
tried. Now it seems to us that itis not x 
material fact, so far as concerns the plaintiffs 
future interest, that Luchho Dai executed 
the instrament involuntarily, because the 
instrument itself does not profess to pass an 
immediate interest : at the most it pretends 
to give a remainder to Beharee Lall, or 
rather to give the property to Beharee Lall ov 
the ‘occurrence of Luchho Dai’s death. If 
‘it had in terms pretended to pass the 
immediate interest to Beharee Lull, the case 
might have been different ; for, according to 
the apparent facts, the persons who were 
interested in the matter of this ikrarnamah 
were all the persons who were at that time 
entitled: to the property in possession and 
in reversion. Luchho Dai executed the 
document, we will say, in favor of Beharoe 
Lall, who wasat that time the nearest person 
entitled to accept the ultimate reversion 
upon the death of the disqualified holders. 
And both of Luchho Dai’s daughters, Ranee 
Dai aud Phoola Dai, assented to the trans- 
action. According to some cases in this 
Court, on such a state of facts, t.¢., if the 
person entitled to the immediate poasessjon, 
Lucliho Dai had, with the consent of hgr 


—_—,—_— 


daughters, released the property and given 
it over to the hands of Beharee Lall, the 
person then entitled to accept the ultimate 
reversion, the gift or release would be held 
good ultimately ngainst any other person who 
might eventually at the time of the surviv- 
ing Indies” death prove to be the existing heir 
of Damoodur Mahto, And in such a case the 
preseut plaintiff would probably be entitled 
to complain that the document was fraudu- 
lently got up, or was not the real conveyance 
of Mussamut Luchho Dai. But this is 
not the character of the document as we 
have more than once stated; it passes 
nothing at the present time : the widow twice 
over in the course of it neserta that she has 
the entire enjoyment of the right of the 
property without coparcenorship whatever 
during her lifetime. And it therefore at 
the most amounts to n future disposition of 
the property which cannot depend for its 
validity upon the question whether Luchho 
Dai effected it voluntarily and intentionally 
or not. j 

Oa the whole, we are of opinion that this 
document does not constitute a cause of 
action upon which the person entitled to 
protect the inheritance can have any right 
to bring a suit. And for that reason alone, 
if for no other, we think that the suit oughs 
to fail. 

We therofore reverse the decision of the 
Subordinate Judge, and dismiss the suit with 
costs in both the Cotrts. 


“Tho 18th April 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Contract—Specific Performance—-Damages. 
Case No. 1099 of 1873. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 4th 
March 1878, reversing a decision of the 
Moonsiff of Arrah, dated the 28th 
December 1872. 


Sheo Pergah Roy and another (Defendants) 
Appellants, 


` 
TETSUS 
© 


Injore Tewaree (Plaintif) Respondent. 


Baboo Mokesh Chunder Chowdhry for 
i , Appellants. 
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Baboo Chunder Madhub Ghose for“ 
Respondent, 


Plaintiff having* agreed to assign certain arrears of 
rent due to him to defendant for a consideration, brought 
this suit in which he tendered the kobalah of assignment 
and claimed the consideration-money with interest : 

Hep that plaintiff had misconceived the shape in 
which his suit was brought; and as hig claim was 
pua for money, he should have sued for damages for 

reach of contract, espectally as it was found as a fact 
that the subject assigned was now worthless. 

Herv that, as in a former suit brought by the present 
defendant for specific performance of the same contract, 
pit who was defendant there) had resisted success- 

ully and without qualification, he could not afterwards 
treat the contract as subsisting. 


Phear, J.—Om the 4th of August 1871, 
the plaintiff in this suit, Injore Tewaree, 
agreed to assign certain arreara of rent due 
to him as an 8-anna shareholder from the 
tenants of a certain mouzah to the present 
defendant for a consideration of Rs. 801. 

The kobalah of assigument was drawn up 
and executed at the time; but it was not 
delivered because the consideration-money 
was not paid. 

The plaintiff by this suit, which was filed 
on the 30th July 1872, tenders the kobalah 
to the defendant ond claims the Rs. 801 
with interest. Substantially he calls upon 
the defendant to specifically perform his 
contract. 

The first Court was of opinion that the 
plaintiff had no right to insist upon the per- 
formance of the contract in this manner ; 
but the Lower Appellate Court came to the 
conclusion that the plaintiff was in equity 
entitled to claim specific performance thereof. 

We think that the Lower Appellate Court 
‘was wrong on more than one ground. In 
the first place, it is to be observed that the 
claim of the plaintiff is, we may say, purely 
a money claim. And if it had not been that 
the arrears of rent assigned by the kobalah 
might possibly be of such interest to the 
defendant that the defendant might on bis 
side have, if he chose, asked for specific 
performance of the.contract, there could be 
no question that a Court of equity would not 
entertain the pluintiff’s claim. His claim 
being purely for money, he would, according 
to the principles which govern the Courts of 
equity in England, be left to his compensa- 
tion in the shape of damages for the breach 
of contract. 

But we further observe that the Judge 
Gnds as a fact that the subject assigned by 
the kobalah to the defendant is now absolutely 
worthless ; and that fact is of itself sufi- 
cient to stand in the way of a Court of 
equity’s compelling specific performance of 
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the contract, The case must be a very 
strong one indeed in which a Court of equity 
would see if right to compel a defendant 
specifically to complete a contract of sale 
which could by no possibility be of any 
value to him, and it may be affirmed ‘that it 
certainly would not do so when the rights of 
the plaintiff would be amply vindicated by a 
decree for money damages.. We think then 
that the suit in the shape in which it is 
brought is misconceived, and that it ought 
not to succeed. 

There is another curious fact which is of 
some importance in this case, namely, that 
before the plaintiff had brought this suit, the 
defendaut on his side had also brought a suit 
for specific performance of this same con- 
tract, and the present plaintif had resisted 
the defendant’s claim in that suit with suc- 
cess. It is true that the present defendant, 
the plaintiff in that suit, had alleged that he 
had paid the whole of the consideration- 
money, and therefore was entitled to obtain a 
delivery of the kobalah without any further 
payment on his part, and that the allegation 
was found against him. Still the suit which 
was brought was one in which, had the 
present plaintiff exhibited his readiness to 
carry out his agreement on payment of the 


money, the Court could have done complete, 


justice between the parties as fully as it 
could in the present suit. So that the plain- 
tiff had the opportunity in the suit which 
was then pending between the parties, of 
having the very issue tried which he wishes 
to have tried now. We think that having 
thas without qualification resisted specific 
performance of the contract, he cannot after- 
wards treat the contract as subsisting, and ts 
limited to a remedy in the shape of damages. 

Further, we think that on the merits, as 
they have been disclosed by the finding of 
the Lower Appellate Court, the plaintiff bas 
hot made out a case upon which he ought to 
succeed in getting damages from the defend- 
ant. For that purpose he ought to have 
satisfied the Court that the contract was 
originally a valid and honest contract between 
the parties, and that the consequence of the 
defendant’s not performing his part of the 
contract is, that he, the plaintiff, has suffered 
pecuniary loss. But inasmuch as by the 
nature of the case the right to recover the 
arreais of rent has not yet passed from the 


‘plaintiff to the defendant, and as it is not 


proved whether or not the plaintiff bas 
recovered himself any of these arrears of 
rent, as the fact now. stands, to sny the least 
o& it, it is uncertain whether the plaintiff 


1874.] © ' Civil 


THE WEEKLY REPORTER. 


Rulings. 435 





has suffered gny pecuniary damage or not. 
The Lower Appellate Court has mainly 
_ decided this case upon the defects which it 
finds in the defence set up by the defendant, 
But it is plain that it lies upon the plaintiff 
to show that he is entitled to damages under 
the facts as they occurred, and further to 
give some sort of measure of the amount of 
damages to which he is so entitled. We 
think he has totally failed on the facts, which 
the Lower Appellate Court has found, to 
make out a case of this kind. 

It seems to us, therefore, that the appeal 
must be upheld, the decision of the Lower 
Appellate Court be reversed, and the plain- 
tifs suit dismissed with costs. 


The 20th April 1874. 
Present: 


The Hon’ble Sir Richard Couch, Ké., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Release—Attachment— Civil Procedure Code, 


8. 246 
Case No. 962 of 1873. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, dated 
the 18th February 1873, reversing a 
decision of the Moonsiff of Hathazaree, 

‘dated the 20th August 1872. 


Mahomed Warris (one of, the Defendants) 
Appellant, 


versus 
Pitambur Sen (Plaintiff) Respondent. 
Baboo Debendro Narain Bose for Appellant. 


Baboo Aukhil Chunder Sen for Respondent. 


Certain property having been released from attachment 
on a olaim made unde: Act VIII of 1859 s. 246, the 
attaching-creditor brought a suit and obtained x decree 
eatablishing his right of attachment: Hrup that the 
effect of that decree was to set aside the order of release 
and to restore the state of things which it had distu bed. 


Couch, C.J.—A cLa was made under 
Section 246, and the Court made an order 
releasing the property from attachment. 
The Section provides that the order shall not 
be subject to appeal, but the party against 
whom the order may be given shall be at 
liberty to bring a suit to establish his right 
at any time within one year from the date of 
the order, . . 

A suit was brought, and the plaintiff 
obtained a decree establishing his right, 


namely, a right to attach the property, 
showing that the order for the release of the 
property from attachment was improper. 
The effect of that decree must be to revive 
the attachment, or rather not to revive the 
attachment, but to set aside the order of 
release which had been made, and therefore 
to make the propeity still gubject to the 
attachment, to restore the state of things 
that had been disturbed by the order of 
release. 

That seems to be a reasonable construction 
of the Section, for, otherwise, although it 
was shown by the result that the attaching 
party was right in his proceedings, and that 
the attachment was proper and such as 
entitled him to be puid in preference to any 
other creditor, other creditors, whilst he was 
seeking to establish his right, might step iu, 
and, by attaching the property, deprive him 
altogether of the benefit of his proceedings, 
The Judge has held that he was the person 
entitled to be paid under Section 270, and 
we think he has rightly held it. 

The appeal must be dismissed with costs, 


The 20th April 1874. 


Present: 
The Hon’ble Sir Richnrd Couch, Kt., Chief 


Justice, and the Hon’ble W. Ainslic, 
Judge. 


Act VII of 1865—Cutting Timber—Itules of 
Equity. 
Case No.‘1017 of 1873. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Assam, 
dated the 21st February 1873, modifying 
a decision of the Moonsiff of Nowgong, 
dated the 28th Nocember 1872. 


The Deputy Commissioner of Nowgong on 
behalf of Government (one of the Defend- 
ants) Appellant, 


versus 
Nothiram Bhuaya (Plaintiff) Respondent, 


Baboo Unnoda Pershad Banerjee for 
Appellant, 


Baboo Chunder Madhub Ghose for 
Respondent. 


e 


Where timber had been cut and sold by a person who 
had no authority toglo s0, and was conflscated by Guy- 


436 Civil 





THE WEEKLY REPORTER. Rulings.» [Vol. XXI: 





ernment under Act VII of 1865, HELD that Govern- 
ment was justly liable for the expense of conveying the 
timber from the place where it was lying; but was not 
equitably chargeable with the expense of cuttmg the 
timber, which was a wrongful act, 


Couch, C.J.—Tue timber was cut by the 
plaintiff prematurely. The order of the 
Collector didnot authorize the cutting. It 
‘was intended that there should be a farther 
order which would authorize that, and the 
seizure of the timber by the Government 
under Act VIL of 1865 was legal. The 
plaintiff had no power to sell the timber to 
Mr. Henderson, and the Moonsiff is right in 
that part of his judgment where he holds 
that it could not be a snle beennse the 
plaintiff was not the owner of the timber. 


But then it appears that the timber, 
although confiscated, was conveyed by means, 
and at the expense, of the plaintiff from 
where it was lying, and was used by Mr. 
Henderson for the Government. Having 
thus had the benefit of the plaintiffs scrvices 
and of the carringe of the timber, the Gov- 
ernment ought to pay for them. But there 
is no equity to make the Government pay 
the plaintiff the expense of cutting the 
timber which he did without proper anthor- 
ity, and had in fact no right at the time to 
do. That was a wrongful act on his part, 
and no equity can arise from it against the 
Government to pay him for the expense he 

incurred in doing it. 


The Judicial Commissioner appears to us 
to have looked at the case as one of hardship 
and (according to the sense in which the 
word equity is often used) ns a matter of 
equity, and he has considered that the plain- 
tiff ought to recover all the expenses he has 
been put to, of cutting down the trees as 
well as of carrying them to the place where 
they: were used by Mr. Henderson. But 
this is not whnt is properly called equity. 
Equity is governed by some fixed rules, and 
we think thot if the Judicial Commissioner 
had perceived that he was in fact making 
the Government pay the plaintiff for doing 
a wrongful act, an act for which the Gavern- 
ment had legally confiscated the timber, he 
would have seen that it could not properly 
be called equity. The expense of felling 
ethe timber, we understand, amounts to Rs. 27- 
8. That sum must therefore be deducted 
from the amount which has been awarded to 
the plaintiff. Each of the parties to the 
appeal must pay his own costs. 


The 20th April 1874, 


Present : 


The Hon'ble J. B. Phear and Œ. G. Morris, 
Judges. 


Evidence —Probabilities. 
Case No. 1213 of 1873. 


Special Appeal from a decision passed by 


the Additional Judge of Tirhoot, dated 
the 8th April 1873, reversing a decision 


of the Moonsiff of Tajpore, dated the 


20th November 1872. 
Lallab Jha (Plaintiff) Appellant, 


versus _ 


Mussamut Bibee Tullebmntool Zuhra and 
otherg (Defendunts) Respondents. 


Mr. R. E. Twidale and Moonshee Mahomed. 
Yusoof (or Appellant, 


Mr. M. L. Sandel for Respondents. 


Where the Lower Appellate Court, merely upon the 
appearance of a document, discarded the evidence of 
witresses who testified to the making and signing of it, 
the High Court reversed its decision on the ground that 
probabilities, which ore useful as aids in considering the 
true value of direct evidence, can seldom be safely had 
recourse to alone for the purpose of entirely invalidatmg 
direct evidence. 


Phear, J.—In this case the question 
between the’ plaintif ond the defendant is 
whether or not’ the bond upon. which the 
plaintiff bronght this suit was the bond of 
one Iftakharooddeen Hossein Khan executed 
by him with his own hand; if it was, it 
must be admitted that the plaintiff is entitled 
to reeover from the defendant; if not, the 
plaintiff’s suit ought to be dismissed. 

The first Court, that of the Moonsiff, 
snys:—“I find that the genuineness and 
“authenticity of the bond on which the 


““ claim is based huve been established ; for 


“the depositions of three witnesses, of whom 
“one is the scribe and the other two nre 
“ marginal witnesses, and whose depositions 
‘have been repentedly taken in the presence 
“of the defendants who have appeared, show 
“that Iftakhbar Hossein Khan alias Nanhi 
‘Khan borrowed the sum of Rs. 546 of 
plaintiff, and getting the bond written out, 
“ delivered it to the plaintiffs after writing the 
& signature with his owu hand. There is no 
“good aud sufficient evidence to suspect the 
“deposition of the said witnesses, because 
“they seem to be respectable men and the 
& renson given by them as to how they came 
“to bo present at the place of execution of 


. 
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“the-boud is-not improbable. Therefore, in 
‘‘reliauce upon the deposition of the said 
“ witnesses, the Court finda the bond genuine 
“and authentic, And the Court believes 
“the bond to be genuine, the more because 
“the defendants caused two pottahs to be 
“called for from witness Digambur Singh 
“and to be filed by him with the record, 
“with the view to show that these potishs 
“bear the signature of Iftakharooddeen 
“ Hossein Khan in his own pen, which 
‘signature does uot tally with that on the 
bond on which the suit is based. On 
“comparing and collating the signature on 
“the bond on which the snit is based with 
“ these on the pottahs produced by Digambur 
“ Singh, it seems that the signatures on all 
“the three documents are in the handwriting 
“of oue and the same person. Hence the 
“depositions of plaintiff’s witnesses appear 
“ perfectly true. No doubt the signature on 
“the bond is. in Iftakharooddeen Hossein 
“Khas own pen; and when it has been 
“proved to, have been signed with his 
“own pen, there remains no doubt about the 
“genuineness of the. bond. : Besides, it is 
“ well known that no one brings a false suit 
“against another without sufficient cause, 
“and in this case there appears no cause for 
“ bringing a false suit.” . 

On appeal against this’ judgment to the 
District Judge, the Lower Appellate .Court 
Bays :— 

“ I do not agree with the Moonsiff in the 
“ decision at which he has arrived. 

.To my ‘eyes the bond bears a very 
“suspicious look. The paper on which it, is 

j.“ engrossed appears to meas if it had been 
“previously used for something else. The 
“ink runs, which suggests erasures and that 
“the paper has been tampered with, whilst 
“the signature of the executant looks quite 
“fresh. The Moonsiff states that 
“compared the signature of the executant 
“with that on the pottuh and found that they 
“corresponded. Here I differ from him. 
© Texamined them narrowly, and they do not 
* tally.” The one is written in a cramped 
“hand, and the other ina bold one. ‘There 
“is nothing whatever to show that the exe- 
“cutaus ever had any dealings with the 
“ plaintiff prior to this; he was a wealthy 
“man, but had he not been so, the plaintift 
“would not have fuiled to register the bond 
“for so large an amount. Moreover, the 
“ attesting witnesses would have been resi- 
“ deuta of his own villagé, whereas they have 
“been picked up anywhere.” And on this 
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he. 


the decision' of the Moousiff and dismisses the 
plaintif ’s suit. 

Now it is very obvious that the material 
upon which the Moonsiff places his judgment 
ia the very strougest possible, provided the 
credibility of the witnesses is assumed. 
These witnesses by their testimony spoke to 
the fuct of the writing out of the document, the 
execution of it, the paying of the money, tha 
circumstances under which the loan took 
place; and how they came to be present at 
the time of the transaction. 

If their testimony can be relied upon, then 
the case of the plaintiff is entirely made out, 
And the collateral facts to which the 
Moonsiff .refers,—for instance, the fact that 
these witnesses have been examined upon 
the same point more than once before in the 
presence of the very same parties and that 
in these examinations they had never swerved 
from their testimony in any material degree, 
and also the fact that the signature which 
purported to be the signature of Iftakhar 
written with his own hand corresponded 
very well with the acknowledged signature 
of his written upon two certain other pottahs, 
—aa corroborating facta are of considerable 
force. The Judge has reversed this decision, 
unfortunately without expressing any opinion 
as to the credibility of the witnesses who 
sperk to the execution of the deed. He 
leaves that point apparently untouched. 
He does not say that he perceived in their 
depositions either individually or on com- 
paring them with one another any canse for 
distrusting their testimony. He does not say 
that there are any circumstances proved by 
evidence before him upon which he should 
be led to doubt the facts deposed to by these 
witnesses.. He gives no reason for coming to 
the conclusion that the persons who testified 
to the circumstances attendant upon the exe- 
cution of the bond, had committed perjury, 
unless it be those probabilities, for they are 
nothing higher than probabilities, which he 
infers or derives from the appearance of the 
paper before him, and from the fact thatit was 
not registered and that the witnesses were not 
inhabitants of Iftakhar’s own village. He 
says that the bond does not look like a 
genuine document. , It appears as if the 
paper “had been previously used for some- 
“thing else. The ink runs, which suggests 
“erasures and that the paper has been 
tampered with.’ It is not quite clear what? 
the Judge intended to convey by “the 
document being tampered witb.” If tle 
bond is a forgery it must, we suppose, be a 
fabrication from’ beginning to end. It is not a 

° 
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writing which had originally been real and had 
been subsequently tampered with and made 
to appear like something else. But possibly 
the expression “tampered with” was here 
used not quite in its ordinary sense, No 
doubt in a case of disputed authenticity of a 
document, the appearance which the paper 
presents may afford some valuable evidence, 
but at the same time it is evidence which may 
often mislead, aud particularly if the person 
who is using it is not an expert in regard to 
it. Itis goinga long way to say, merely 
upon the nppearance of the document itself, 
that the three witnesses who testified to the 
facts of the making and the signing of it 
were committing perjury. The same may 
be said with regard to the comparison of the 
two signatures. It may be said generally 
that no two ceal signatures of any person 
accustomed to write freely ever correspond 
exactly: there is always some degree of 
diversity between them. And in making the 
comparison between two real signatures the 
opinion of people would differ as the amdunt 
of apparent diversity. The judgment may 
well enough be led astray to the erroneous 
opinion that the diversity which is apparent, 
is inconsistent with the identity of the two 
signatures. bd ; 
' “Again, although there might be nothing 
in the evidence to show that the executant 
ever had dealings with the plaintiff, yet still 
the truth might be either the one way or 
the other. It might be, aotwithstanding 
the absence of this evidence, that the plaintiff 
had in fact had previous dealings with the 
defendant, or again, it might be that he had 
naver had previous dealings with the plaintiff 
and this was his first dealing,— a real loan 
transaction. . 

And’ again, lastly, we may remark that 
‘although it may appear probable to the 


Judge that the attesting witnesses would in |- 


a case of a real tinnsaction of loan have 
been taken from amongst the residents 
‘of the borrower's own village, still it might 
ther wise. . 
Po a truth, these remarks of the Judge 
bring to view nothing more than probabilities 
which are useful enough as aids in consider- 
‘ing the true value of direct evidence, bat 
which can seldom be safely had recourse to 
alone for the purpose of entirely invalidating 
direct evidence. ; , 
It deems to us upon the best consideration 
which we have been able to give to the 
judgment of the Lower Appellate Court, that 
the facts found by the Judge, and those 
which we must take from lis silence with 
Ld 


regard to the evidence mentioned by the 
Moonsiff, are not sufficient to support that 
judgment which reverses the decision of 
the Moonsiff. We, therefore, think that the 
Moonsiff’s decision ought to stand. This 
being 80, it is not necessary for us to go into 
the other question which has been raised, 
namely, whether the remand order which had 
sent back the cuge to the Moonsiff for retrial, 
and under which the retrial was had which 
has led to this appeal, was rightly ond 
properly made or not, because the decree 
which has been passed now is the same as 
the decree which was passed before the remand 
order. It is not however perbaps out of 
place to say that we have no doubt that the 
remand order was certainly good, as regards 
the two appealing defendants. 

The result is, we think, that the decree of 
the Lower Appellate Court must be reversed, 
aud the decision of the Moonsiff affirmed 
with costs in both the Courts. 


The 20th April 1874, 


Present : 


The How’ble J. B. Phear and G. G. Morris, 
Judges. 


Rent in Kind— Right of Suit. 
Case No. 1228 of 1873. 


Special Appeal from a decision passed by 

the Officiating Judge of Bhaugulpore, 
dated the 28th February 1873, modifying 
a decision of the Moonsiff of Jamaye, 


dated the 29th June 1872. 
Mussamut Bibee Jan (Plaintiff) Appellant, 


versus 


‘Bhajul Singh (one of the Defendants) ' 
Respondent. 


Mr. C. Gregory and Moonshee Mahomed 
Pusoof for Appellant. : 


Mr. R. T, Allan ond Paboos Nil Madhud 
Sen and Hureehur Nath for Respoudent. 


In a suit for arrears of rent where plaintiff failed to 
make out his title to bhowles rent, or rent in kind, the 
first Court, finding that the evidence established a 
commutation of bkowlee rent into rent in money, 
dismissed the suit with a reservation of plaintiffs right 
to sue again for nugdes rent. The Lower Appellate 
Court, agreeing in the firat Court’s view of the facta, and 
finding that defendant admitted that he éwed rent in 
money, decreed the claixfi to the extent of the admission : 

Hrxp that the Lower Appellate Comt was right, and 

t the reservation of right by the first Court was of 
oubtful operation, _ 


P 
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Phear, J.—So far as we are concerned 
with the plaintiff in the present suit on this 
appeal, we may say that the plaintiff claimed 
from the defendant arrears of rent in respect 
of cortaiù lands which he said were let out 
to the defendant on the terms of a bhowlee 
tenure, that is, rent in kind, and that he 
estimated the value of this rent to amount 
in the whole to 400 and odd Rupees. 

The firat Court was of opinion that the 
plaintiff failed by his evidence to make out 
that he was entitled to rent in kind. The 
Moonsiff thought that the evidence established 
a commutation of the Jdhowlee rent into 
nugdee rent, but he did not assesa the amount 
of it. And in this view of the facts the 
Moonsiff dismissed the plaintiff's claim under 
the impression that the plaintiff might, if so 
advised, sue again to recover his rent for the 
same period as on a nugdee tenure, whatever 


- it might be. 


On appeal against this decision, the Judge 
agreed with the Moonsiff as to the facts 
which are to be proved by the plaintiff, but 
thought that the plaintiff had no further 
right of suit in respect of the rent for which 
this suit was brought. He also thought that 
the plaintiff was entitled in lieu of the 


“ bhowlee rent, which he claimed, to so much 


nugdee rent as the defendant in his written 
statement had admitted he was bound to ‘pay 
to the plaintiff, The plaintiff sued for 
arrears of rent. The defendant admitted 
that he owed rent at a certain rate in money 
to the plaintiff, but denied that he was bound 
to pay rent in kind amounting in value to 
the snm which the plaintiff claimed. The 
Judge thought upon this state of the facts 
that the plaintiff was entitled to recover 
arrears of rent to the amount which the 
defendant admitted. i 
And it seems to uson the whole that the 
Judge was right. Itis more than doubtful 
whether such a reservation of right of suit 
as that which the Moonsiff affected to make 
in favor of the plaintiff could be operative. 
The plaintiff had brought his suit to recover 
from the defendant arrears of rent due to 
him in respect of certain years. He 
endeavoured to make out by his evidence 
that those arrears amounted to a certain sum 
of money calculated upon the footing of 
a bhowlee rent, that is to say, rent in kind. 
If he failed to make out the amount in this 
way, still the fact would remain that he had 
brought his suit to recaver arrears of rent 
for the given years. And the decree which 
the Moonsiff had passed against him in thi, 
suit, notwithstanding the reservation of right 


of further suit which could not be part of 
the decree itself, must have its effect, whatever 
that might be, under the provisions of the 
O:vil Procedure Code in the event of his 
bringing a second suit to recover arrears of 
rent estimated in any other way in respect of 
the same period of time and for the same land. 
And as the defendant did by his writteu 
statement admit that rent was due to the 
plaintiff for the year in respect of which the 
plaiotiff sued, at the rate of 3 Rs. per 
beegah, and an issue was joined between tho 
parties upon this allegation, it seems to be 
tight that the Court should give the pluintiff 
a decree to that extent. Wae think, therefore, 
that there is no reason on special appeal for 
disturbing the decision of the Lower Appel- 
late Court. and accordingly we dismiss the 
appeal with costs. 





The 20th April 1874, 


Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Dependant Talookdars—Enhancement of Rent— 
Notice—Reg. VIII of 1793 ss. 48 & 51— 
Act X of 1859 s. 13. 


Case No. 1865 of 1878. 


Special Appeal from a decision passed by 
the Judictal Commissioner of Chota 
Nagpore, dated the 8th May 1873, 
affirming a decision of the Officiating 
Assistant Commissioner of Maunbhoom, 
dated the 10th January 1873. 


Rajah Nilmoney Singh Bahadoor (Plaintiff) 
1 Appellant, 


versus 


Ram Chuckerbutty and another (Defendants) 
Respondents. 


Baboos Kalee Mohun Doss and Bhowanee 
Churn Dutt for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondents, 


Tenants holding a permanent transferable interest 
intermediate between the proprietor and the ryots, and 
one which has been in existence from the time of the 
decennial settlement, are entitled, before they can be 
gued for enhancement of rent, to a notice which not onl 

cifies the rent but algo states the ground on whic 
the enhancement is claimed, and shows how the landlord 

has the right of enhancement, as well as the particular 
und on which the rent is to be raised. 

The fact of not having been registered under tho 
rovisions of Regulation VIII of 1798 s. 48 does not 
eprive them of the benefit of s, 51, 

e 64 
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Markby, J—Ix this case it has been 
found that the defendants have “a permanent 
transferable interest in the land intermediate 
between the proprietor of the estate and the 
ryots ;” that the holding is a maghdee, 
or, as the first Court calls it, a tullabee 
brahmatur one ; and that it has been held as 
such from .the time of the decennial 
` settlement. 

This being go, the question we have to 
_determine is whether the defendants, before a 

~ suit can be brought to fix their rent at a higher 

rate than has been hitherto paid, are entitled 
to a notice in which it is set forth upon 
which of the grounds stated in Section 51 
of Regulation VIIL of 1798 the plaintiff 
intends to rely. 

The first point to be considered is whether 
the defendants are persons who can claim the 
benefit of this section. I think that they 
can, Not being ryots, I do not see how we 
can say that they are anything else than 
dependant talookdars. Neither of these 
terms have been defined with any degree of 
accuracy, but I think the two terms together 
cover every ordinary tenure of a permanent 
and transferable character under the 
zemindar. 

The next point is whether the defendants 
are entitled to a notice; and if go, in what 
form. Independently of any special provi- 
sion of the law, I should say that before a 
tennant can be summoned into Court to have 
his rent adjusted, he is entitled to a notice 
informing what rate of rent the zemindar 
demands. The matter, however, is not left 
in this position, but has been specially 
provided for, By Regulation V of 1812, 
Section 9, “no cultivator or tenant of land 
“shall be liable to pay an enhanced rent, 
“though subject to enhancement under 
“subsisting Regulations, unless written 
“ engagements for such enhanced rent have 
“been entered into by the parties, or a 
“ formal written notice have been served on 
“ guch cultivator or tenant at the season of 
“ cultivation, viz., on or before the month of 
“ Jeyt, notifying the specific rent, under the 
“ landholders right of enhancing it, to which 
“he will be subject for the ensuing Fussily, 
“Cor for the current Bengal year.” 

- This section was repealed by Act X of 
“1859 ; and I only refer to it as assisting us 
to ascertain the present law. 

This last Act provides by Section 18 that 
“no under-tenant or ryof who holds or 
“ cultivates land without a written engage- 
“ ment, or under a written engagement not 
* specifying the period of sùçh engagement, 


“or whose engagement hag expired or has 
“become cancelled in consequence of the 
“sale for arrears of rent or revenue of the 
“ tenure or estate in which the land held or 
“cultivated by him is situate, and has not 
“been renewed, shall be liable to pay any 
“higher rent for such land than the rent 
“payable for the previous year, unless a 
“written notice shall have been served on 
“such under-tenant or ryot in or before the 
“month of Chyet, specifying the rent to 
“which he will be subject for the ensuing 
“year, and the ground on which an enhance- 
“ ment of rent is claimed.” 

Upon this section there is a decision of 
the Privy Council (IIL Weekly Reporter, 
P.C., p. 3) which settles an important point 
which might be otherwise disputable, namely, 
that its provisions are applicable to a tenant 
who holds his tenure immedistely under the 
proprietor of the soil. This appears from 
the last paragraph of the judyment where 
the sufficiency of notice is disussed. 

The defendants are, therefore, entitled to 
a notice which not only sp cifles the rent, ` 
but which also states the ground on which 
the enhancement of rent 18 claimed. 

It might be contended that the “ ground” 
here alluded to is not the ground upon which 
the tenure belongs to that class which is 
capable of being enhanced (Section 61, 
Regulation VIII of 1793), but the ground 
upon which @ tenure capable of being 
enhanced is raised to a higher rate. 

But it appears that before this statute was 
passed, and whilst Section 9 of Regulation 
V of 1812 was still in foree, that it had 
been decided that the notice must show the 
former of these grounds, namely, how the 
landlord has the right of enhancing the rent 
under Section 9 (S. D. A. Select Reports, 
29th February 1844). 

I think, upon the whole, that the Legisla- 
ture did not intend to alter the law in this 
respect when it substituted the provisions of 
Section 13 of Act X of 1859 for the 
repealed law ; although, as appears from the 
decision of the Privy Council above referred 
to, the particular ground on which the rent 
is to be raised must also be shown by the 
notice. 

It has, indeed, been argued that the defend- 
ants, though they may be dependant talookdars 
whose tenure has existed from the time of 
the permanent settlement, are not entitled 
to the provisions of Section 51° of Regu- 
lation VIIL of 1793, because they were not 
recorded as such by the zemindar under the 

*provisions of Section 48; and such a 
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Baboos Kalee Mohun Doss and Bhowanee 
Churn Dutt for Appellant. 

















contention did undoubtedly receive some 
countenance of authority from the Court 
of Sudder Dewanny Adawlut. But this 
opinion was overruled by the Privy Council 
in the case of Bama Soonduree Dossee v. 
Radhika Chowdhrain and others (XII 
Weekly Reporter, P. C., p. 11). 

Even, therefore, if these defendauts were 
not registered exactly as the law requires, 
that will not deprive them of the benefit of 
Seotion 51. 

The notice in this case does not make any 
allasion to the conditions of enhancement 
stated in Seotion 51. It is, therefore, bad, 
and the suit was rightly dismissed. 

The special appeal will be dismissed with 
costs. 


Mitter, JI concur in holding that the 
notice in this case is bad and cannot support 
the plaintiff's claim. The Lower Courts 
have found that the defendants have “a 
permanent transferable interest in the land 
intermediate between the proprietor of the 
estate and the ryots ;” aud further, that it has 
been in existence from the time of the 
decennial settlement. This finding’ is 
sufficient to entitle the defendant to claim 
the benefit of the provisions of Seotion 51 
of Regulation VIII of 1793. The notice 
in this case admittedly does not specify any 
one of the grounds mentioned in that section, 
aud consequently it is not sufficient in law to 
raise the rent of the defendant’s tenure. 


Baboo Chunder Madhub Ghose for 
Respondent, 


A suit for enhancement of rent after a notice in which 
a distinct ground of enhancement has been mentioned, 
ought to be tried on the merits, unless it appears that 
by law the ground cannot be maintained, or that the 
case being one in which a special form of notice ig * 
required that notice has not been given. 


` Markby, J.—It has been ‘held by us in 
the case just now decided* that dependant 
tulookdars who are entitled to the benefit 
of the provisions of Section 51 of Regula- 
tion VIII of 1793, must receive a notice in 
the form which that section indicates, But 
it is not found that these defendants are 
persons who would be entitled to the benefit 
of these provisions. It was conceded that 
these provisions only apply to tenures which 
were in existence at the time of the perma- 
nent settlement ; and that this tenure was 
then in existence has not been found. wg 


The defendants stil, however, contend 
that the notice delivered to them is insuffi- 
cient. But beyond these provisions and 
those contained in Section 17 of Act VIIL 
of 1869 (B.C.), there is no enactment which 
declares upon what grounds the rent of a 
tenant may be adjusted by the Courts. 


The defendants are, under Section 13, no 
doubt entitled to a notice which shows the 
ground of enhancement upon which the 
plaintiff intends to rely. Butif the tenants 
are neither ryots entitled to the protection 
of Section 17 of Act X of 1859, nor depend- 
ant talookdars entitled to the protection of 
Section 51 of Regulation VIII of 1798, it 
must be a matter of enquiry in cach case 
whether the plaintiff can enhance the rent 
ou the ground which he stated in the notice. 
The suit cannot be dismissed merely upon 
the ground that a notice in the form given 
by the statute as applicable to ryots line 
been delivered. A notice in the form appli- 
cable to ryots may, mutatis mutandis, be 
applicable to tenures of another description, 


A decision has been referred to reportec 





The 20th April 1874. 


Present: 


The Hon’ble W. Markby ond Romesh 
Chunder Mitter, Judges. 


Enhancement of Rent—Notice. 
A Case No. 1925 of 1873. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 6th May 1878, 
affirming a decision of the Extra Assist- 
ant Commissioner of Maunbhoom, dated 
the 15th January 1813. ` 


Rajah Nilmoney Singh Bahadoor 
(Plaintiff) Appellant, 
i versus 
Se a es es 
Sreemutty Sagurmonee Debia (Dofendagt) 
Respondent. | 


+ > Seo previous case, 


~~ 
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in IY B. L. Rep., Appendix, 62.* With the 
decision of Mr. Justice Phear in that case 





‘ 


* The 8rd February 1870, 
Present: 


The Hon'ble J, B. Phear and Dwarkanath Mitter, 
. Judges. 


Gy a at n prod e a 


žhe Deputy Collector of Jamalpore, dated the 
is 1869, 


Gobind Coomar Chowdhry (Plaintiff ) Appellant, 
versus 
Huro Chunder Nâg end others (Defendants) Respondents. 


Mr. G. C. Paul and Baboo Romesh Chunder Miiter 
for Appellant, 


-Baboos Hem Chunder Banerjes and Kishen Dyal Roy 
for Respondents. 


Phear, J—I TaK that unless we are prepared to 
differ fiom the judgment of a Division Bench of this 
Court given m the case of Kales Nath Chowdhry,t we 
must hold that the Judge below was right in his decision. 

In this notice, the appellant, after first setting out his 
own zemindaree title, says: “ That you are in possession 
of the monzahs, kismuts, debats, and chucks, &c., apper- 
taining to the said talook as per schedule given below 
without effecting any settlement as to the ummah, and 


„e executing any kubooleut in respect of the same; that 


as the rate of rent of the said PaE is Das ar big 

revatling in the pergunnah and in- adjacent p ces, 
End as tis productive powers of the land and the value 
of the produce have incre. and as the puteet land 
has bean cultivated, I am entitled to receive from you 
Rs, 794-5-7-114 kta, per annum, according to the 
rate specified in the schedule,” . 

It appears to me that this notice is quite as bad, for 
indefiniteness and uncertainty, as the notice which was 
held to be insufficient in Kalea Nath Chowdhry’s case, 

Tt has been argued before us that this notice specifies 
three grounds of enhancement. If it does so, I think 
this is done in so uncertain a manner as to leave it 
impossible to say whether these three grounds have refer- 
ence to the rates of rents of talookdars, or to the rates of 
rents of ryots. 

The first, namely, that the rate paid for the said land 
is below the rate prevailing in the pergunnah ‘and m 
adjacent places, points, in my mind, rather to ryotes 
rates than to talookdaree rates; and certainly the infer- 
ence which one would first draw from the reference to 
the productive power of the land, to the increase in the 
valne of the produce of the land, and to the increase of 
the culturable land, without further words of explana- 
tion, is that the plaintiff had regard to rents payable by 
ryots rather than to 1ents payable by tolookdars. It 1s 
a very long step indeed from inciease in the productive 
power of the land, to increase in the rents and profits 
derived, or capable of beng derived, by the talookdar 
from hus talook. 

I am inclined to think with Mr. Paul that if a distinct 
ground of enhancement had been mentioned in the notice, 
unless it aleo appeared pn the face of the notice that by 
law that ground could not be maintained, the Court ought 
ne to, dismiss the case without going into the merits, 

It is, I think, the plaintiff’s look-out to see that he can 
establish, on the ground which he specifies, a right to 
receive enhanced rents, We know nothing in this case 
relative to the evidence which it may be in the power of 
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I entirely agree. Ithink that, if a distinct 
ground of enhancement has been mentioned 
in the notice, the case ought to be tried on 
the merits, unless it appears that by law the 
ground cannot be maintained, or, that the 
case being one in which a special form of 
notice is required, that notice hús not been 
given. With regard to the observations of 
Mr. Justice Mitter that the tenure in that 
case (a talook) could not be enhanced at all 
except under positive law, custom, or agree- 
ment, and that a notice which does not 
specify any ground of enhancement sanc- 
tioned by either of theae was, therefore, bad, 


`I feel bound to say, notwithstanding the 


very great respect which I have for the 
opinion of that learned Judge, that I canuot 
quite agree in this opinion. I think, as I 
have said, that the right to enhance must be 
decided when the case is heard and the 
terms and conditions of the tenure have 
been fully ascertained. The right of a 
zemindar or other landholder to raise the 
rent of a tenant whose tenure is permanent. 
is a very peculiar one, and difficulties may 
arise in determining how it is to be exercised. 
But I cannot reconcile what Mr. Justice 
Mitter says as to the nature of the right, 
with the observations of the Privy Council 
upon the same subject in the case reported 
in XHI Weekly Reporter, P. C, p. 10. 

The judgments of both the Lower Courts 
must be set aside, and the suit'remanded to 
the first Court for retrial. 4 

Of course, although the defendante have 





the plaintix to give in support of his claim, but I think 
that the tenant is entitled, on the aprile of the case 
which I have cited, and of the other cases therein refer- 
red to, to a distinct and specific statement in the notice 
of enhancement, such as is beyond the reasonable possi- 
bility of mistake, of the ground of enhancement on which 
lus landlord relies, 

I have already said that in my opinion the notice 
before us does not contain such a distinct statement, and 
therefore ıt seems to me that the appeal should be dis- 
missed with costs. 

Milter, J.—I concur in the judgment just delivered by 
dr. Justice Phear. ' 

I do not think that the rent of a tenure like the present 
can be enhanced, except under some positive ie or 
under some custom having the force of law, or by virtue 
of some agreement between the landlord and tenant, 

In the present case, the notice does not specify any 
ground of enhahcament sanctioned by any positive 
enactment, or by any custom having the force of law, or by 
ny agreement by which the defendant has made him- 

lable to pay the enhanced rent which the plaint 
seeks to recover. 

Under these circumstances, I am clearly of opinion 
that the notice in this case does not specify an ground ^ 
of enhancement on which the plaintiff, special fppellant, 
could have enhanoed the reitts of the tenure in question, 
and that the present case is precisely similar to that 
referred to by my learned and honorable colleague, ‘ 

Tem of opinion, therefore, that this appeal ought to 
be dismissed with costa, 
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not been yet found to be dependant talook- 
„dars entitled to the benefit of Section 51, 
yet, if they should on remand be found to be 
80, the suit will be dismissed. ` 
Mitter, J—I am also of the same opinion. 
I desire to add that the case quoted by the 
Lower Courts* does not warrant their conclu- 
sion. What I understand that case to decide 
is that regard being had to the particular 
nature of the tenure in it, the notice was 
insufficient in law, inasmuch as it did not 
specify as the ground of enhancement those 
mentioned in Section 51 Regulation VIII 
of 1793. It was further held that the 


notice was also bad because it was vague |. 


and indefinite in its character, and treated 
the defendant, who was proved to have been 
a holder of ‘an intermedinte tenure, as an 
ordinary ryot. None of the grounds of that 
decision applies to the facts of this case. It 
has not been found that the tenure of the 
present defendant is of the nature mentioned 
in Section’ 51 of Regulation VIII of 1798, 
and the notice does not treat him as a ryot, 
but describes him as a tenant, the word used 
being proja. 


The 21st April 1874. 
Present: 


The Hon’ble W. Markby and Romesh , 
Chunder Mitter, Judges. 
Non-delivery of a Bond—Obligee’s Right of 
Action. 


Reference to the High Court by the Judge 
of the Small Cause Court at Midnapore, 
dated the 17th March 1874. 


Sreemuttee Pearce Monee Dossee, Plaintiff, 
versus 


Thakoor Doss Dutt, Defendant. 


If an obligor fraudulently withholds delivery of a 
bond which been executed, within a reasonable 
time after receipt of the money, the obligee has a right 
to sue for the return of the money before the time fixed 
for payment. 

Case.—Unpue Section 1 Act X of 1867, 
I have the honor to submit the following 
statement of a case for the decision of the 
Hon’ble Court:— 

Plaintiff alleges that the defendant on 
executing a bond borrowed of her the sum 
of Rs. 75; that for the purpose of registra- 
tion the defendant produced the bond and 
admitted execution thereof before the Regis- 
trar ; that after registration, the defendant 
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has fraudulently withheld delivery of the 
bond to the plaintiff on a false assertion 
that he has not received the consideration- 
money in full, nor has he transferred the 
registry office receipt to the plaintiff after 
repeated demand, so that the latter has been 
quite unable even to take opt the bond 
herself from the registry office, where it 
still lies. ‘The plaintiff, therefore, sues the 
defendant for recovery of the principal 
money lent, with interest up to date of suit 
before the expiry of the time fixed for 
repayment in the bond, and her pleaders say 
that non-delivery and fiauculent conduct of 
the defendant give the plainiff a cause of 
action for recovery of the money. The defend- 
ants pleaders tanke a preliminary objection 
to the suit on the ground that the plaint 
discloses no cause of action ; that she is not 
entitled to recover the money before the 
time fixed for repayment ; that non-delivery 
cannot repudiate a contract which has been 
otherwise complete. They argue that by 
proposal and acceptance the contract has 
been complete, and that delivery is not 
essential to a contract like this. They cite 
the ease of Gooroo Pershad Roy v. Roy 
Dhunput Singh, 5 B.L.R., App., 46,* and 10 
Weekly Reporter, p. 351, Sujwan Singh v. 
Rumpul Singh, and on the merits they 
aver that the defendant has only received 
7 out of 75 rupees, and that he is willing 
to deliver the bond as soon as he gets 
the remaining portion of the consideration. 
money, and that the plaintiff had once asked 
for delivery which the defendant refused on 
the ground that be has not received money 
in full, and that the bond was at the registry 
office. 

I think the preliminary objection ought 
to be overruled. The facts of the cases 


„cited are different from those of the 


present case. In those cases there was a 
delivery, while in this case the defendant has 
withheld delivery. It was no doubt on 
implied contract between the parties that 


' the defendant was to execute and deliver a 


bond in favor of the plaintiff, and that the 
latter was to lend money. The plaintiff, if 
his allegations be true, has fulfilled his part 
of the contract, while if, after receiving 
money, the defendant refuses delivery of the 
bond, the plaintiff has a right to say that 
“as you have not given me the bond you 
must give me back my money ; either you 
must give me the bond, or else you have no 
right to keep my money with you.” If it 
LJ 
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be held that an obligee has not the right to 
sue for money before the time fixed for pay- 
ment of the money, notwithstanding the 
refusal of the defendant to deliver the bond, 
money-lenders will be defrauded and obligors 
will have the menns of harassing them. It 
was contended that the plaintiff has a 
remedy by a suit for delivery of the bond. 
I think that is not the only remedy which 
is open to him ; he can either sue for deli- 
very of the bond, or for the recovery of the 
mouey, but he is not, it appears to me, con- 
fined to seek the fist remedy only, It was 
argued that the principle Jaid down in the 
case of Guru Pershad Roy v. Roy 
Dhunput Singh wholly applies by analogy to 
this case, but the facts of that case are not 
all on fours with those of this case. If 
the obligor fraudulently withholds delivery 
of the bond within a reasonable time after 
receipt of the money, it is only fair and 
equitable that he should be made to give up 
the money he has taken. Even though the time 
originally fixed for repayment has not 
arrived, I find from the evidence adduced in 
this case, and from the defendant's statement 
before the Registrar, that he has withheld 
nnd refused delivery on the assertion that he 
has not received the full consideration-money. 
Tfit turns out from the evidence on the merits 
that the defendant has received full consi- 
deration-money and has acted fraudulently 
towards the plaintiff in not having delivered 
the bond within a reasonable time, the latter 
is entitled to receive back his money, and 
the contract will be reckoned null and void. 
If it turns out that he has not received 
money in fall, he has every right of keeping 
the bond with him till he receives the whole 
sum, Now, if the defendant has the right 
to keep the bond until he receives the con- 
gideration-money, the plaintiff, it may be 
gaid, has also the right to say to defendant 
that “as you have not delivered the bond 
though you have received the full sum, you 
must give me back my money.” For these 
reasons I think the present suit for money 
is maintainable ; but at the earnest solicita- 
tions of the defendant’s plenders, and as the 
point is important, I beg most respectfully 
to submit the case to the Hon’ble High 
Court for their opinion on the point, whether, 


under the circumstances stated, the plaintiff 


can sue the defendant for recovery of the 
money lent by 
the time originally fixed for repayment, 
which is the month of Assar 1283. I beg 
further to state that pending this reference, 
the cage has not been-tried or the merits. 









her, before the expiration of 
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The judgment of the High Court was 
delivered as follows by 


Markby, J.—The case which has been 
referred to in the 10th Weekly Reporter, 
p. 351, does not appear to have auy appli- 
cation to this case, We think that the view 
taken by the Judge of the Small Cause 
Court is u right one, and that the suit is 
maintainable. 


The 21st April 1874. 


Present : 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Conveyance of Ancestral Pro perty—Hindoo 
Widow—Reversioner. 


Case No, 1249 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 22nd March 1878, affirming a deci- 
sion of the Moonsiff of Sewan, dated 
the 25th September 1871. 


Joy Mooruth Kooer and another 
(Plaintiffs) Appellants, 


versus 


Baldeo Singh and others (Defendants) 


Respondents. 
Baboo Tarucknath Dutt for Appellants. 


Mr. R. E. Twidale and Baboo Judoo Nath 
Sahoy for Respondents. 


Where property to the immediate posseqgion of which 
a Hindoo widow is entrtled, is conveyed away by parties 
having no right to it, the cause of action for a 
suit to recover possession is afforded thereby to the 
widow, and not to reversionary heirs. 


v 
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Quere—Have not the reversionary heirs a right to 
ask for a declaratory decres to the effect that as against 
ultimate heirs the possession of the trespassers and 
others should be considered as the possession of 
the widow ? 


Phear, J.—Ws think that the decision of 
the Lower Courts is correct, although it is 
not necessary for us in the view which we 
have taken to dsicuss the ground upon 
which the decree of the Lower Appellate 
Court was based. It seems now to be 
beyond question upon the facts that the 
plaintiff is not entitled to the immediate 
possession of the land which forms the 
subject of suit. According to the case of 
all parties this land formed a portion of the 
property of one Lungut Ojha, and it 
descended from him to his two widows Ram 
Kali Kooer and Luchmina Kooer, who took 
it in moieties and enjoyed each her moiety 
separately. Luchmina is still alive; and 
therefore she ia by Hindoo law entitled by 
right of survivorship to the moiety of Ram 
Kali Kooer, deceased, unless she has by her 
own act given up that right either to the 
plaintiff or any one else. There is no evi- 
dence whatever suggested by the plaintiff -to 
the effect that Luchmina Kooer has done any- 
thing of the kind. Consequently, we must 
take it that the property in suit which the 
plaintiff says was the moiety taken and 
enjoyed by Ram Kali Kooer goes by survi- 
vorship to Luchmina Kooer. But the essence 
of the plaintiffs suit is that she claims 
to be entitled to the immediate possession of 
this moiety on the ground that she is the 
heir of Luchmina Kooer, and that the alleged 
conveyance by which Buldeo Singh and 
other defendants claim a right to the posses- 
sion of the property, constitutes a cause of 
action such as entitles her to recover pos- 
session of the property. This conveyance 
is not a conveyance fiom Ram Kali Kooer, 
but a conveyance from the widow of Ram 
Kali Kooer’s son, who, according to the case 
of the plaintiff, died in the lifetime of his 
father, and so, the plaintiff maintains, the 
conveyance is,valueless, because it is made 
by a person who never had any title at all. 
In other words, the plaintiff says that Buldeo 
Singh and the other defendarts are simply 
trespassers upon the property, und she seeks 
to turn them out and obtain possession of it 
herself. e 


This suit must fail for the simple reason 
that Luchminn Kooer, defendant, who is atill 
living, and not the plaintiff, is the person who 
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is immediately entitled to the property. 
But it is said that the plaintiff is the rever- 
sionary heir entitled to the possession 
of the property next after Luchmina, 
and in that character is at least entitled to 
defend and protect the inheritance. On 
that ground the plaintiff says that she is 
entitled to have a decree decldring the con- 
veyance under which the defendants Buldeo 
Singh and others claim a void conveyance 
as against the ultimate heirs of Lungut 
Ojhe. 

We think it is enough at present to say 
that the suit is not brought in this form. It 
is plainly brought with a view to obtaining 
immediate possession of the property—a mode 
probably of protecting the inheritance 
which recommends itself greatly to ultimate 
reversioners who, were it not for the cnuse 
of action, might otherwise never become 
entitled to the immediate possession. It 
may be more than doubtful whether, if the 
suit had been honestly framed for the simple 
purpose of protecting the inheritance, the 
proper relief to be asked for would have 
been a declaration that the conveyance was 
void. On the facts put forward by the 
plaintiff, Buldeo Singh and other defendants, 
excepting Luchmina, must be trespassers 
upon the property, and therefore Luchmina, 
who is entitled to immediate possession of 
the property, must have already a cause of 
action against them. It is she, and not the 
plaintiff, who would have the right to recover 
possession from them. It is possible, how- 
ever, that the plaintiff, if she does possess the 
character of reversionary heir, that is, if she 
is the person who would be entitled to the 
immediate possession and enjoyment of the 
property if Luchmina were out of the way, 
might have a right to ask for a decree such 
as would prevent possible lapse of time and 
laches on the part of Luchmina in suing on 
her cause of action from operating to give 
the trespassers a title against the ultimate 
heirs of Lungut Ojha, that is, a declarato:y 
decree to the effect that as agninst the ulti- 
mate heirs of Lungut, expectant on Luch- 
miua’s death, the possession of the tres- 
passers Buldeo Singh and others should be 
considered as the possession of Luchmina. 
As to this, however, it is not necessary for 
us to express any opinion. We think the 
plaintiffs suit in the form iu which she has, 
chosen to put it has entirely failed. And 
that consequently the decree of the Lower 
Courts is right. The appeal is dismissed 
with costs. Luchmina as well as Buldeo 
and others myst have their costs separately. 

e 
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The 21st April 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Act XVIII of 1869 s. 28—Unstamped Docu- 
ments—Bond—Promissory Note. , 


Case No. 171 of 1873. 


Regular Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 1st May 1873. 


Nundun Misser (Plaintiff) Appellant, 
versus 


Moussamut Chittur Battee (Defendant) 
Respondent. 


Mr. Trotman and Baboo Mohesh Chunder 
Chowdhry for Appellant. 


Baboos Hem Chunder Banerjee and Chun- 
der Madhub Ghose for Respondent. 


A Judge has no authority to admit an unstamped 
document in evidence, excepting under the conditions 
prescribed in Act XVIII of 1869, even where it was 
executed before the date when that Act came into oper- 
anon. 

A document in which a party, for value received, 
undertakes to pay a cartain sum of money on or before 
a specified date, and terest thereon from another date 
if the sum is not paid before, cannot be treated as a 
bond, but is ın substance a promissory note within the 
words of s. 28. 

Phear, J—TueE only question that we 
have to decide upon this appeal is the ques- 
tion whether or not the Judge was right in 
holding that Section 28 Act XVIII of 
1869, prevented him from allowing the docu- 
ment called the chittee, which is to be found 
in the first page of the appendix of the 
printed book, to be stamped and to be 
admitted in evidence upon payment of suffi- 
cient penalty. 

Mr. Trotman has asked us to hold that 
becnuse the document itself was executed 
before the date when Act XVIII of 1869 
came into operation, therefore Section 28 of 
the Act does not apply. But it seems to us 
that this contention is not just, and that the 
Judge wns bound to comply with the Act, 
and had no authority to admit an unstamped 
document in evidence, excepting under the 
conditions prescribed in Act XVIII of 
1869. The document itself runs in these 
words :— 


> «Whereas I have borrowed Rs. 1,500 of 


“the Company’s coin from you without 

t interest, without a bond, hence I declare 

“that I shall repay on or before the 15th 

“Falgoon Sooddee the whola amount in 
° 
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“question in one lump, and take back this 
“chittee. Should I fail to repay the amount 
‘in question on the above date, I will pay 
“interest at 1 rupee per cent. per mensem 
“from the lst Chyet—payment month after 
“month. Therefore I write this chittee for 
“the loan (dust gurdan) without a bond, 
“that it may be of service in future.” 

In effect it seems to us that this document 
is nothing more than a promise to pay 
money at a specified period. It may con- 
cisely be put into this form :— 

For value received, I undertake to pay 
you Re. 1,500 on or before the 15th Falgoon 
next, and interest thereon from the lst 
Chyet, if not-paid before. 

And if we consider it in this form, we 


. think there can be no doubt that it is simply 


a promise to pay money at a future specified 
time. Mr. Trotman somewhat ingeniously 
argued that we might treat the contract 
exhibited by this chittee as being one in 
which there was a condition of defeasance 
if the money was paid before the 15th 
Falgoon, and so treat it as if it were a bond. 
But we cannot take this view. It appears 
to us that the chittee is in substance a pro- 
missory note within the words of Section 
28 Act XVIII of 1869, and therefore the 
Judge had no power to allow it to be 
stamped. In this view we dismiss the 
appeal with costs. 


The 2lst April 1874. 
Present : 


The Hon’ble Louis §. Jackson and W. F. 
MacDonell, Judges. . 


Alluvial Formations— Contiguous Accretion— 
Possession. 

: Case No. 88 of 1878. 

Regular Appeal from a decision passed by 


the Officiating Subordinate Judge of 
Dacca, dated the 30th December 1872. 


The Collector of Dacca on behalf of 
Government (Defendant) Appellant, 


versus 
Kalee Churn Poddar (Plaintiff) Respondent. 


Baboo Unnoda Pershad Banerjee for 
Appellant. 


Baboos Sreenaté Dass and Sreenath 
Banerjee for Respondent, 


eln a suit in which plaintiff claimed alluvial land in the 
possession of Government as bemg his by right of 
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accretion to hia own estate, though the churs had 
re-formed on the original sites of lands belonging to 
other persons; 

HeL that the case could not be decided on the principle 
that, inasmuch as those other parties were not before the 
Court, plaintiff had the better title as between himself 
and Government. The land was in the possession of 
Government, and plaintiff could only succeed by esta- 
bhshing a better title. 

Jackson, J.—THE plaintiff in this case laid 
claim to an area of 2,742 beegahs, which he 
alleged wus his by right of accretion to his 
mehal Chur Hukikatpore, 2nd division, and 
he added a claim by way of note that there 
was probability of a farther accretion. Of 
‘ this land he alleged he had been dispossessed 
by the Collector, who is defendant in this suit, 
by the Collector’s disallowance of his claim 
to the land. 

The Collector in his answer stated that 
the land under claim amounted to 3,149 
beegahs, besides a chur then under water. 
Out of this amount the Subordinate Judge 
has given the plaintiff a decree for two 
portions of the land, one being 380 beegaha, 
which he finds to be land formed on the site 
of the plaintiff's property, viz., the 2nd 
division of Hukikutpore, and another being 
279 beegahs, which he finds formed in 
contiguity or as accretion to the original land 
‘of that property. 

The Government has appealed against this 
decision, dnd the Government pleader stated 
before us to-day that hedid not desire to 
press tle appeal so far as related to the land 
which the Court below had found to occupy 
the original site of the plaintiff’s estate, but 
that he could not consent to the verdict in 
respect of the 279 beegahs. The plaintiff 
has filed a petition under Section 848 of the 
Code of Civil Procedure complaining of the 
decision of the Court below in so far asit 
dismisses the rest of his claim. In regard 
to the 279 beegahs which have been awarded 
to the plaintiff, the Subordinate Judge says :— 
“It appears that the land formed on the site 

“of the second plot of Hukikutpore is 880 
“ beegaha, and that on the site of the sota, 
“which adjoined it on the east, measuring 
“279 beegnbs, was formed in contiguity to 
“the original land of the aforesaid plot 
“No.2. The said gota not being the right 
‘Cand in possession of any person, there is 
“ no reason to doubt that the plaintiff’s right 
“of contiguous accretion to the uslee char 
“will prevail in respect of the same (sota) 
“also.” And a little further on he says :— 
“Regarding the T of land gained by 
“ the filling up of the sota to the east of the 
“said land (plot No. 2) in contiguity to the 
“ yglee chur, the plaintifi’s right of contig@- 


“ous accretion will prevail in respect of the 
“gnome on the ground that the said sota was 
“not the right of any person.” Now, on 
referring to the evidence, it really does not 
appear that there was any ground for saving 
that the 279 beegahs formed as accretion to 
the plaintiff’s estate any more than it did to 
the Government Mehal Chur 3 Hukikutpore ; 
or, in fact, to any other of the neighbou-iny 
estates. There was evidence given ou both 
sides, but it certainly cannot be said that the 
evidence on the side of the Collector war by 


any means inferior to that on the side of tho , 


plaintiff. The witnesses for the Collecto al! 
declared positively that the land in disoutc 
formed as accretion to Chur Janajat, which 1s 


‘north of the disputed land. The plain .ifl’s 


claim is not founded upon any precise arcer - 
tained facts or data on which a jury miglit 
come to s ‘verdict. He took vaguely and 
indefinitely the positions of certain pre- 
existing estates, and said that his estate lay to 
the north of one, east of another, and so on. 
He names the estates but gives no | mit. 
Whether they are & beegahs or 50 beega`ns is 
not stated, They might come up to 5,00C 
beegahs. In fact, we do not find anything 
from which it would appear that the plain- 
tiff is entitled to the land occupying the Josi- 
tion of the former gota. As to the lerger 
portion of the land given to the plaintiff, he 
succeeded on the ground of re-formation on 
the original site ; and in a late case before tho 
Judicial Committee, Nogendur Chunder 
Ghose v. Mahomed Esuf, reported in 
X B. L. Reports, p. 438,* their Lordehips 
have laid down that a “title founded on tho 
“original ownership and identification of 
“‘gite is to be confined prima facie to tha 
“ re-formation on that site.’ Their Lori- 
sbips go on :—“ And if, in the present casc, it 
“ had uppeared that some part of the land in 
“dispute had been thrown up beyond the 
“ original boundaries of the appellant’s estato, 
“a question might fairly have aison 
“ between the appellants and the responcents 
“whether that was to be taken to bs an 
“accretion to the estate of the former or to 
“the settled chur of the latter.” But, as 
we have already said, this part of the Lower 
Court’s judgment is not objected to in appeal 
before us. 

As to the remaining lands of the plaintif ’s 
claim, our opinion is still more decisive, In 
regard to that there is no evidence which caf 
support it, The Subordinate Judge say, :— 
“As the quantities of land which aie 
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“ re-formed on the original sites of the third 
“plot on the east, Chowry Chur on the south, 
“and Jahanabad on the west, the plaintiff’s 
“right of contiguous accretion cannot hold 
“ good in respect of the same, for the snid 
“churs are formed on the original sites of 
“lands belonging to other persons, and there 
“is no reason to hold that plaintiff’s right of 
“contiguous accretion will hold good in 
“respect of them.” Jt it is not contended that 
there is any error in the finding of the Court 
below that the chura are formed on the 
original sites of lands belonging to other 
persons ; but it is argued for the plaintiff that 
inasmuch as the parties on the sites of 
whose properties these lands have re-formed 
are not before the Court, as between the 
plaintiff and the Government, the plaintiff 
has the better title. This is not the principle 
on which the case should be decided. The 
land is in the possession of the Government, 
and until any other party succeeds in 
establishing a better title to it, the Govern- 
ment is entitled to retain possession. The 
plaintiff cannot claim it because the defend- 
ant’a title is weak. He must succeed on the 
We think, there- 
fore, that the decision of the Lower Court 
must be varied to the extent of disallowing 
the 279 beegahs given by the Lower Court 
to the plaintiff, and that the objection under 
Section 348 must be disallowed. Under the 
circumstances we think each party should 
bear his own costs. 


The 22nd April 1874. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis S. Jackson, 
J. B. Phear, W. Ainslie, ‘and-G. G. Morris, 
Judges. 

Act ITI (B.C.) of 1870 ss. 3 & 5—Transferred 

Decrees—Applications, 


_ Case No. 1601 of 1878. 

Special Appeal from a decision passed by 
the Additional Judge of Backergunge, 
dated the 5th February 1878, affirming 
a decision of the Deputy Collector of 


Madareepore, dated the 30th Novem- 
` ber 1871. 


Kishén Kishore Poddar (Plaintiff) Appellant, 
g VETSUS 


Woomesh Chunder Roy and another ( Defend- 
anta) Respondents, 
° 


THE WEEKLY REPORTER, 


yepresented in the Ameen’s map to have | Baboo Rash Beharee Ghose for Appellant. 


Baboo Bhyrub Chunder Banerjee for 
Respondents. 


After a decree has been transferred under the provi- 
sions of Bengal Act III of 1870, any application in rela- 
tion to 1t, ¢.g., to set it aside, should be made to the 
Court to which it has been transferred. 

This case was referred to the Full Bench 
on the 20th January 1874 by Jackson and 
Ainslie, JJ., with the following remarks :— 


Jackson, J.—Wn aro under the necessity 
of referring this matter for the decision of a 


Full Bench. The question is whether, after ' 


a decree has been transferred for the purpose 
of execution under the provisions of Bengal 
Act IIL of 1870, such decree having been 
passed ex parte, the application to set. the 
decree aside should be made to the Court to 
which it has been transferred, or to the Court 
which originally made it ; Division Benches 
of this Court having held in XVI Weekly 
Reporter, p. 255, and XVII Weekly 
Reporter, pp. 207 and 252, that the 
Deputy follector had no jurisdiction to 
receive such applications in transferred 
cases, and the opposite opinion being laid 
down by Mr. Justice Norman and Mr. Justice 
Loch in XV Weekly Reporter, p. 75, 
which has been followed in XIX Weekly 
Reporter, p. 128, by .another’ Division 
Bench of this Court. It appears to us as at 
present advised that the 2nd and the Sth 
Sections of Act III of 1870 ( B.C.) will not 
bear the meaning that has been put upo: 
them in the case in XV Weekly Reporter. 
Section 5 says :—“ Nothing in this Act shall 
“affect applications, not being applications 
“in suits, nor applications for execution of, 
“or in relation to, decrees transferred under 
“the provisions aforesaid.” 

Now the application made in this case was, 
-—whether it was made under Section 119 of 
Act VHI of 1859 or under Section 58 Act 
X of the same year,—an application to set 
aside a judgment which has been obtained 
ex parte. It appears to us that such an 
application is most strictly and entirely an 
application in respect of a decree transferred, 
and that consequently the Act would apply, 
and as the Act would apply it is the Court 
to which the decree has been transferred that 
ought to deal with the application. With 
this expression of opinion we desire to lay 
the case for the decision of a Full Bench. 

e 


Before the Full’ Bench,. Baboo Rash 
Behary Ghose, for the appellant, contended 
bAt ns the decree had been transferred 
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for ‘the’ purpose of execution under tbe 
provisions of Bengal Act III of 1870, and 
as the decree had been passed ex parte, 
the application to set the decree aside 
should have been made to the Court to which 
it had been transferred, and not to the Court 
which originally made it. _ ; 

Section 5 of Act ITI of 1870 (B.C.) says :— 
“ Nothing in this-Actshall affect applications, 
“not being applications in suits, nor applica- 
“tions for execution of, or in relation to, 
“decrees transferred under the provisions 
“ aforesaid.” The application in this case 
was an application not only “for execution 
of” but also >‘ in relation to a decree trans- 
ferred.” Act III of 1870 would consequently 
apply in ‘the present case, and the Court 
which ought to deal with the npplication 
should be the Court to which the decree had 
been transferred. In the matter of Wooma 
Chunder Mojoomdar v. Chunder Kant Roy 
Chowdhry, reported in 16 W. R., p. 255, and 
also in the case of Oodweent Mahtoon v. 
Bidhee Chund Chowdhry, 18 W. R., p. 
207, it was held that the Deputy Collector 
had no jurisdiction to receive. applications 
hke the present in transferred cases, The 
Courts which should hear and dispose of such 
applications under the provisions of Act III 
of 1870 (B. C.)-should be the Civil Courts, 
and not the Revenue Court,'and the proce- 
dure which ought to be followed should be 
that of Act VIIT of 1859, Section 119, and 
not that of Act X of 1859, Section 58. 


„Baboo Doorga Mohun Doss, for the 
respondents, contended that Act III of 
1870 does not apply in the presént case, 
inasmuch as the suif was not transferred 
under Section 2 of the Act, but the decree 
only was transferred to the Civil Court 
under Section 3. Section 5 relates generally 
to suits in which judgments have been 
passed against defendants by default for non- 
uppesrance. Under the circumstances, there- 
fore, the Revenue Court did not act without 
jurisdiction ‘in taking up the question of a 
review of judgment when itdid so. Itappears 
clear from the case of Sreemutty Jugodumba 
Dossee, reported in the 15th Volume 
of the W. R., p. 75, that an application like 
the-present one should be made to the Court 
which made the decree, instead of to the 
Court to which the decree was transferred. 
Mr. Justice Norman in this case says that 
* Sections 2 and 5 of’ Act IIL of 1870 show 
“clearly that any application in the suit as 
“to a matter prior to, or which might affect, 
‘a decree, must be made, not to the Courtéo 


7 =— 


“which the decree was transferred, but to 
“the Court by which the decree was made.” 

This décision was subsequently followed 
by Justices Kemp’ and Pontifex in the 
matter of Ram Soondur Banerjee v. Doorga 
Churn Barai in 19 W. R., p. 128. 

The judgment of the Full Bench was 
delivered as follows by— . 

‘Couch, C.J.—It appears to me that the 
Legislature has used words wide enough to 
include a case of this kind, doing what might 
reasonably be supposed to be their intention, 
and providing that, when a decree has been 
transferred from the one Court tothe other, 
any application afterwards, whether for the 
execution of it or to set it aside, should be 
made to the Court to which it has been trans-. 
ferred. It would be very inconvenient if 
one kind of application were to be made to 
one Court, and another kind to another 
Court. The 8rd Section, after providing for 
decrees being transferred, says that such exe- 
cution and proceedings may be had in respect 
of such decrees as if the same were decrees 
of the Court to which they shall have been 
so transferred. I do not understand these 
words as meaning that the proceedings are to 
be only proceedings in execution, but 
generally proceedings relating to the decree, 
If they were to be limited to proceedings in 
execution, the words should have been ‘and 
such execution and proceedings thereon in 
respect of such decrees.’ The words ‘ pro- 
ceedings in respect of such decrees ’ are wide 
enough to include'an application to set aside 
a decree as having been made ex parte, and 
there being ground for setting it aside. 

Then in the 5th Section itis said that 
nothing in the Act is to affect applications 
not being applications in suits, nor applica- 
tions for execution of, or relation to, decrees 
transferred. These words show that the 
Legislature considered that applications in 
suits would be affected by the Act. In fact, 
all applications would be affected by it. An 
npplication in a suit where the decree has 
been transferred to set it aside is an applica- 
tion in the suit, It is also an application 
“in respect of” the decree. We mast con- 
sider that those words were intended to 
include something more than proceedings in 
execution of the decree. They appear to 
have been inserted in order to give the Court 
as large an authority as possible where decrees 
had been transferred. Itis to my mind muc 
the more reasonable construction that where 
a decree has’ been transferred to a Court, any 
application after that in relation to it should 
be’ made to the Court to which it has been 
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transferred. I think our answer to the ques- 
tion should be to that effect. 
We shall reverse the decrees of both the 
Lower Courts. The application to set aside 
“the ex parte decree will be transferred to the 
Court: of the Subordinate Judge of Backer- 
gunge. The plaintiff will have the costs of 
this appeal. 


and.the costs of the suit, will abide the result, 


r > 


"The 22nd April 1874. 


Present: 


The Hon’ble Sir Richard Couch, Kt. 
Chief Justice, and the Hon’ble F. B. 
Kemp, Louis S. Jackson, W: Markby, and 
W. Ainslie, Judges. 

Act VI (B.C) of 1862 s.' 20—Jurisdiction— 
Revenue Office (District or Sub- Divisional). 

Case No. 242 of 1872. 


Regular Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated the 
16th July 1872. 


A. B. Mackintosh (Plaintiff) Appellant, 
versus 


Kashee Nath Biswas (Defendant) 
Respondent. 


' Baboo Bhowanee Churn Dutt for Appellant. 


Baboos Gopal Lall Mitter and Dinonath 
Bose for Respondent. 

Under Act VI (B.C.) of 1862 5. 20, a suit under that 
Act and Act X of 1859 can only be preferred in the 
revenue office of the sub-division in which the cause 
of action has misen. : 

When a suit has not been preferred in the revenue 
office of the sub-division in which the cause of action 
arose, but in the revenue office of the district, and has 
been referred by the Collector to another Deputy Collec- 
tor, the decres is not void for want of jurisdiction, but 
is voidable only at the instance of the defendant. 


This case was referred to the Full Bench 
by Couch, C.J., and. Jackson, J, with 
the following remarks :— 


Couch, C.J.—Tam questions have arisen 
in this appeal whether, under Section 20 of 
Act VI of 1862 (B. C.), a suit under that 
Act or Act X of 1859 may be preferred in 
the revenue office of the district when a 
sub-division of a district has been placed 
under the jurisdiction of n Deputy Collector, 
or can only be preferred in the revenue 
office of the sub-division in which the cause 

faction has arisen ; and whether, when a suit 
has been preferred, not in tho revenue 
office of the sub-division in which the cause 
of action arose, but in the revenue office of 


the district, and was referred by the Collector | e 


The parties will bear their own | 
costs of the proceedings in the Lower Courts, ' 


to another Deputy Collector, the decree in 
such suit is void for want of jurisdiction. 
As we are not prepared to agree with the 
decision on these questions in ITI Bengal 
Law Reports, 366,* and the questions are of 
great importance, we refer it for decision by 
a Full Bench. - 


Before the Full Bench, the Advocate- 
General, for the appellant, contended 
that, as the suit was improperly instityted 
in the Collector’s Court, he had no juris- 
diction to try it, nor bad he any jurisdic- 
tion to send the casedown for trial to the 
Deputy Collector’s Court. The decision of 
Mr. Justice Macpherson, in the case of Poorna 
Chunder Chatterjee v. C. MacArthur, 3 B. 
L. Rep, p. 366,* is correct as to the- 
questions referred to in the present case.: 
Section 20 of Act VI (B.C.) of 1862 
commences by gaying that “ suits, under this 
“Act, or under Act X of 1859, skall be 
“preferred in the revenue office of the 
“ district.” The word shall must have 
some meaning ; it means that the Collector 
hos exclusive jurisdiction to-try all suits 
under Section 20 of Act VI of 1862 (B. C.), 
or under Act X of 1859. If the Legislature 
intended it to be in the alternative, that is, 
parties could bring their suits either in the 
revenue. office of the distriet, or in one of 
the sub-division Courts, the word may and 
not shall would have been used. , Again, the 
proviso in that Section is.important, because 
if it be the law that parties are allowed to 
bring their suits either in the revenue office of 
the district, or in the sub-division Court, the 
words in the proviso are useless. There 
would be no necessity for the Collector to 
refer'the case to another Deputy Collector 
when that Deputy Collector, under the law, 
has the jurisdiction to hear the case himself. 
{t appears, therefore, that the Legislature did: 
not intend to give this alternative choice to 
parties. Such suits could only be tried by 
those Deputy , Collectors who have been 
specially appointed to hear them; in all 
other cases, suits of this nature are only 
tried by the Collector. With regard to the 
second question, no doubt, the Collector has, 
under the provisions of Act WI of 1862 
(B.C.), authority to transfer suits, when 
properly instituted, from one Court to another 
subordinate to him. But inasmuch as in 
the present case the suit was instituted 
improperly in the Collectors Co@rt, the 
Collector’ had no jufisdiction to transfer the 


* 12 W. R., 310, 


i 1874.] ` Civil THE WEEKLY REPORTER. Rulings. 451 





caso to the Deputy Colectores Court. Mr. 
Justice Macpherson’s decision is correct in 
every respect, 

Baboo Gopal Lail Mitter, for the respond- 
ent, contended that the Collector bad the 
jurisdiction to try the case. Even if it be 
conceded that the case ought to have been 
originally instituted in the Court of the 
Deputy Collector, the irregularity was not 
such ag would necessitate quashing the 
decision in the case. 
is given to the Collector under Act VI of 
1862 (B.C.) is not restricted or taken away 
by any Section, but rather enlarged by Sec- 
tion 150 of Act X of 1869 and by Section 19 
Act VI of 1862. Section 19 Act VI of 1862 
snys:— All the powers vested in the Collector 
“by any of the Sections of this Act, or of 
“Act X of 1869, may be exercised by any 
“Deputy Collector in cages referred to him 
“by a Collector, and in all cases without such 
“reference by any Deputy Collector placed 
“in charge of any sub-division of a district, 
“or who is specially authorized by Govern- 
“ment to receive such cases.” The.Legisla- 
ture must have intended that Section 20 of 
Act VI of 1862 (B. C.) should be construed 
as if an alternative choice was given to the 
parties, otherwise the word or would scareely 
have been used (which cau only bear an alter- 
native signification) throughout the whole of 
the Section, Therefore it is clear that a party 
can bring a suit for ‘rent either in the revenue 
office of the district, or in tha revenue office 
of the sub-division in which the cause of 
action has arisen. 

. Again, even if the suit bes been brought in 
the revenue office of the sub-division, the 
Collector, if he desires, has the power, under 
the proviso of Section 20 of Act VI of 1862 
(B. C.), to withdraw the suit from the Deputy 
Collector, to-try it himself, or refer it to 
another Deputy Collector. 

The judgment of the Full Bench was 
delivered as follows by— 

Couch, C.J.—When this regalar ap- 
peal came before us for decision, after 
hearing the argument on both sides, we 
considered: it: necessary to refer for deci- 
sion .by a Full Bench the ‘questions whe- 
ther under Section 20 of Act VI (B.C.) 
of 1862, a suit under that Act and Act X of 
1859 mny be preferred in the revenue office 
of the district where a sub-division of a dis- 
tricc has been placed under the jurisdiction 
of a Deputy Collector, or’ can only be pra- 
ferred in the revenue ofide of the sub-divi- 
sion in which the cause of action has arisen ; 
and whether, when a suit has been preferred? 


The jurisdiction which’ 


not in the revenue office of the sub-division 
in which the cause of action arose, but in 
the revenue office of the district, and was 
referred .by the Collector to another Deputy 
Collector, the decree in such a suit is void 
for want of jurisdiction. 


A decision upon these questions was quoted 
from III Bengal Law Reports, p. 866,7 
with which at the time we were not prepured 
to agree., I propose now in the first place 
to deliver the judgment of the Full Bench 
upon the questions referred, 


They have been considered by the learned 
Judges who sat in the Full Bench, and what 
we now say is on behalf of the whole Court, 
it not being convenient that all the Fudges 
should meet merely for the purpose of deli- 
vering the jadgment. 

The answer to the questions depends npon 
the construction of Section 20 of Act VI 
of 1862, It says that suits under that Act, 
or under Act X of 1859, shall be preferred 
in the revenue office of the district, or, when 
a sub-division of a district has been placed 
under the jurisdiction of a Deputy Collector, 
iu the revenue office of the sub-division in 
which the cause of action shall have arisen ; 
or, when the cause of action shall have arisen 
within the limits of the local jurisdiction of 
any Deputy Collector, not in charge of a 
sub-division, but who has been specially 
authorized by Government to receive such 
suits, then in the office of such last-mentioned 
Deputy Collector. 

The words “or when a sub-division of a 
district has been placed under the jurisdiction 
of a Deputy Collector” might possibly be 
construed go as to give to a pergon an option 
of preferring the suit either in the revenue 
office of the district, or in the revenue office 
of the sub-division, The Section might have 


-| been more clearly worded ; but, aithough the 


words are capable of that construction, we 
think that the more reasonable construction 
is, that where there is a sub-division of a 
district placed under the jurisdiction of n 
Deputy Collector, it was intended that the 
suit should ba brought in the revenue office 
of the sub-division, aud the person bringing 
the suit was not to have an option of bringing 
it in the revenue office of the district or of 
the sub-division, And any inconvenience, 
either public, or to the suitor, might be pre- 
vented by the exercise of the power that is® 
given in the proviso which follows,—that the 
Collector may withdraw any suit from any 
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` Députy-Colleétor and try it himself, or refer 
< it to’ another : Deputy Collector. - It is more 
‘reasonable to suppose that the Legislature, 
with this power given to the Collector, did 
not intend to give a discretion to the person 
bringing the suit as to which office or Court 
he should bring it in, It prescribed a, fixed 
rule for him. ” ‘There might. be some inconve- 


, ` nience in leaving it to the person, bringing 


` the suit arbitrarily to select in which Court 
it should be brought. Although the words 
may admit of that meaning, we think upon the 
‘whole. that the.other is a more reasonable 


construction ‘and more convenient, having- 


regard to the power which we have noticed 

of withdrawing the suit. So far we concur 

with the decision in III Bengal Law Reports, 

„ and would say ' thatthe suit cannot be pre- 

ferred in the revenue office of the district 

where there is a sub-division under the j juris- 
diction of the Deputy Collector. 

Then the other part of the question has to 
be considered, namely, whether, when a suit 
has not been preferred’ in the revenue office of 
the sub-division in which the cause of action 
arose, but has been préferred in the revenue 
office of the district, and been referred by the 
‘Collector to another Deputy Collector, the 
decree in the suit is void for want of juris- 

` diction. This is a very different question, 
and in considering it we must look at the facts 
of the case in which it arose. 

The case of the plaintiff in the suit in 
which this regular appeal is brought, is’ that 
he was a mortgagee of certain property, and 
that he had foreclosed his mortgage and so 
_ became entitled to the mortgaged property. 

But he alleged that a suit had been brought 
in the Court of the Deputy Collector of 
Alipore, and a decree obtained in the suit 
collusively, as he, apparently, alleged, and 
the property had been sold under decree and 
purchased‘ by some of the defendants,’ the 
zemindars, And in that way his rights 
under the decree of foreclosure had been 
interfered with, and he had not been able 
to enforce it. And he prayed the Court to 
declare his right to the mortgaged property 
which he had under the foreclosure, and to 
award possession. It having been found by 

-the Judge of the District Court that there 
was no collusion in bringing the suit in the 
Court of the Deputy Collector of “Alipore, 
he made'in appeal an objection, which had not 
been prominently put, forward in the first 
Court, that the decree of-the Deputy Col- 
‘lector was void for want of jurisdiction, and 
consequently no title could be made through 
the sale under it, So tho question which we 
ve 
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have to-decida ia, whether the ‘decree is void 
for want of jurisdiction. 

In consideriog this, it is important to Reap 
in mind that the Revenue Courts have a 
general jurisdiction to entertain suite `of 
this description. The Section of Act VI 
of 1862 is not one which ‘gives the juris- 
diction ; bat it is rather one which directs 
how-it shall be’ exercised’ by the different 
Courts. Looking at it in that light, if may. 
be that the defendant in a suit for rent, or 
a suit brought unger Act X, can, if: thé suit 
is brought in the revenue .office or Court 
of the district, when it ought to be brought 
in the revenue office of the sub-division, 
object to it and claim to have the directions 
of Section .20 obeyed and the suit brought 
in the proper Couri.: And he may take that 
objection even in a special appeal, although 
it may not have been raised in either of the 
Lower Courts, For,- from the facts found 
by the Lower Courts, it would appear that 
the suit had ‘been brought in the wrong 
Court. ` Perhaps it might not be riglt to 
allow it to be taken if it had uot been raised 
before. But it is ons thing to say that the 
defendant may take the objection that the 
decree was obtained in the wrong Revenue 
Court and that itis voidable on appeal ; and 
another, that a person'not a party to the suit, 
and who seéks, as this plaintif did, to alto- 
gether avoid the decree and the title derived 


from it, should be able ‘to take it and to. 


say that the proceedings are absolutely void. 
We: think, considering that the ‘Revenue 
Courts have a general jurisdiction, that a 
person not a party to’the suit cannot be 
allowed to say that the proceedings are 
absolutely void,’ because’, tha direction ‘of 
Section 20 of Act VI of“1862 has not ‘been 
followed. We should: answer -the second 
pari- of this’ question by saying that the 


‘decree in auch a. suit is not void for want 


of jurisdiction, but’is voidable only at the 
instance of the defendant. This will maka 
the decision in I Bengal Law Reports, 
p. 366, consistent with -our opinion: 
There the objection was taken ina special 
appeal and by the defendant in the suit. “It 


would be carrying the‘doctrine very much ` 


further to hold that the proceeding is entirely 
void. > And the consequences would, be very 
serious ; for it appears that in 24-Pergunnahs, 
and probably in other districts, suits have 
been brought ‘in thia’ manner, honestly and 
bond fide brought; and decrées Rave been 
obtained in ‘them. No ‘donbt many titles 
depend: on the ee of ‘galed under puch 
ecrdes.’ - 


` 
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The 19th November 1878. 


Present : 


‘The Hou’ble J. B. Phenr and Œ. G. Morris, 
Jadges, 


High Court—Jury— Verdict—Reference—Act X 
of 1872 3. 263. , 


Reference to the High Court under Section 
263 of the Code of Criminal Procedure hy 
the Officiating Additional Sessions Judge 
of Hooghly. 

‘ , The Queen 


versus 
f 
2 Sustiram Mandal, Prisoner. 


In a case in which the accused was tried on charges 
of marder, culpable homicide, and causing grievous hurt, 
the Jury acquitted hım of murder, bat convicted him on 
the other counta This verdict waa recorded by the 
Sessions Judge, who then, in accordance with Section 268, 
Code of Criminal Procedure, questioned the Jury as to the 
Grounds for their verdict, aud the Jury eventually 
lutimated their willingness to convict of murder. The 
BSessions-Judge differed from the Ist verdict of the Jury, 
but as he had recorded the 1st verdict, he doubted whether 

, he could accept the 2nd virdiot, and referred the case 
to the High Court under the Section 268: 

IL xxv, that Seotion 268 did not apply to such a case as 
this. There could be no verdict delivered, and no verdict 
finally recorded, until the last of the questions put by the 
Sessions Judge to the J was answered: and as 1b 
appeared from the answers of the Jury that their fludings 
ot facts disclosed that the verdict ought to have been 
one of guilty on the charge of murder, the Sessions 
Judge should have entered the verdict of the Jury as 
the verdict of guilty of muda. ‘The case was accord- 
ingly returned to the Seasions Judge to enable him to do 
that, and to pass such sentence as the law directed.: 

It is only when‘it 18 necessary in order to ascertain 
what the verdict of a Jury really 13, that a Judge is justi- 
fied under Section 206 in puttiug questions to the Jury. 





Phear, J.—Tuts reference has been made 
to us by the Judge as if under Section 263 of 
the Criminal Procedure Code. But, on a 
cousideration of the record sent to us.by the 
Judge, we are of opinion that the ense does 
not fal] within the provisions of that Section. 
The Judge records as follows at the termi- 
nation of the trial :— 

“ The Judge charges the Jury, who retired 
“for about half an hour, ond then came into 
“Court with a verdict of ‘guilty of culpable 
“* homicide not amounting to murder.” ‘The 
“ Judge asks whether ‘the Jury acquit the 
“< piisonerof murder.’ ‘The foreman :eplies ¢ 







“< Wo find him guilty of culpable homicide, 


“*not amounting to murder? The Judge 
“explains that a verdict is required on each 
“of the charges ; and the Jury, not being 
“ prepared with this, retire again. After a 
“few minutes they again retuin into Court 
“and give a verdict, aud they pronounce the 
“ prisoner— 


& (L.) Not guilty of murder, 

*(2.) Guilty of culpable homicide not 
“amounting to murder. 

“(3.) Not guilty of grievous hurt, 

& The Jurors are unanimous in this verdict. 

“ Judge-—‘ Are you satisfied that the 
prisoner cau-ed the injuries deseiibed by 
the Civil Surgeon to the woman Mohiuee?’ 

“ Foreman, after consulting— We are? 

“ Judge‘ Are you satisfled that these 
‘injuries ‘were sufficient iu the ordinary 
“€ course of nature to cause death ?’ 

“ Foreman and all the Jury.—' We are,’ 

“ Judge.—‘Under which of the five excep- 
“ ‘tiong, ns explained in my charge, do you 
“find that the act falla so as to take it out of 
“the offence of murder P The Jury cannot 
“answer this question, and the Judge, at their 
“request, again reads the law to them and 
“explains it. The exceptions are fiually 
“read out to the Jurora successively, and 
“they aay that they do not find that any of 
“these exceptions applies. The foreman 
“then says that they do not believe the 
“evid nce on the filst charge; und again 
“they intimate their willingness to convict 
© on the firat charge, ie., of murder. I have 
“some doubts ns to whether I can accept a 
“verdict of ‘gniliy’ on a charge on which 
“they have already delivered a verdict of 
“not guilty,’ which has been recorded. 
“Think the ends of justice ‘require that I 
“should submit the case to the High Court, 
“as I do not agree with the verdict returned. 
“T remand the prisoner to custody.” 

The Judge, in addition to the record, sends 
up the reasons for which he does not agree 
with the verdict of the Jury, treuting the 
verdict of the Jury to be “guilty of cul- 
puble homicide not amounting to murder and 
not guilty of myrder.” 
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Now we observe that the questions which 
the Judge put to the Jury were so put under 
the provisions of Section 263 of the Ci iminal 
Procedure Code, which says :— 

“The Jury shall return a verdict on all 
“the charges on which the accused is tried, 
“and the Court may ask them anch questions 
ag nro necessary to ascertain what their 
+verdict is: sach questions aud the auswers 
“ to then sh ill be recorded.” 

* The Judge must therefore in this ense have 
supposed that the first answer given by the 
Jury to himself did not accurately carry with 
jt the verdict of the Jury on the frets ; and 
under the peculiar cireumstances of this ene, 
shown particularly by the Jury requesting 
the Judge to re-read the exceptions to them, 
he seems to have been right in ro thinking. 
Tt is only when it is necessary in order to 
ascertain what the verdict of the Jury really 
is, that the-Judge is justified ander this Sec- 
tion in putting questions to the Jury. Unless 
a necessity of this kind truly existe, the ques- 
tions are not justified in law, No doubt the 
Legislature thought that it would be very 
dangerous to give the Sessions Court . the 
power of crogs-examining the Jury after 
they had delivered their Anni verdict, with & 
view to show that the conclusions at which 
they bad arrived were uot logical or were 
inconsistent, or in order to provide materiuis 
apon which the Judge might be ennbled 
afterwards to dispute the finulity of the 
verdict, Bus in this instance tt does appear, 
from the answers which the foreman retuned 
upon being asked to give the verdict of the 
Jury on the first charge, that there wns at 
the time some lurking uncertuiuty in the 
minds of the Jury themselves with regard 
to their verdict ; und we think that this un- 
certainty in their minds made itself »pparent 
to the Judge, and that therefore, on the whole, 
that the questions which were put by him 
were righily put wishin the discretion vested 
in him by Seetion 268. This being so, there 
was no verdict delivered, and there could have 
heen no verdict formally recorded until the 
last of the questions was answered. And it 
is very clear thnt npan the finding of facts 
which the answers of the Jury taken 
together disclose, the yerdict ouglit to bave 
been a verdict of guilty on the first charye, 
namely, the charge of murder. The Jary, 
through their foreman, and, inde: d, avy arently 
through their own voices also, sny that they 
‘were sutiefied that the prisoner mflicted the 
injuries which were desciibed by the Civil 
Surgeon as injuries inflicted on Mohinee. 
They further say thut these injuries were sufi- 


° 
v 








cient, in the ordinary course of nature, to cause 
death, They also say that they did not find 
that any of the five exceptions nppended to the 
definition of murder in the Peuri Code could 
cover this case. 
facis, it then became incumbentu: onthe Judge 
asa matter of law to dim ct the Jury to find a 
verdict of guilty cf murder. 
clause of Section 257 of the Criminal Proce- 
dure Code says that :—“ It is the duty of the 


This being their view of the 
The first 


© Jury (1)'to decide which view of the facts 
“ig trne ; and then to r-turn the verdict which 
“under such view ouglit, according to the 
«direction of the Judge, to be returned.” 
On the view of the facts which the Jury in 
their nnawers decided was the true view, it 
was the duty of the Judge to direct them to 
find the pri-oner guilty of murder. The 
Judge did eo direct the Jury; and the 


Jury ace ading to this record ultimately said 


that they were wili: g to return that verdict, 
But the Judge refrained from recording it, 
because be was under the impres-ion that a 
final verdict hud previeusly been given by 
the Jury which was not in hix power to alter, 
We have already pointed ont that if that 
were the case, then his questions would not 
have heen rightly put under the provisions 
of the Precedure Code. We therefore think 
that in this cage the Judge ought, as the 
reco: stands, to lave entered the verdict of 
the Jury na the verdict of guilty of murder ; 
and therefore the’ ease must be retarned to 
the Sessions Court in order that the Judge 
may make that entry and then pass such 
sentence as the law directs. 





The 20th November 1873. 
Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Breach of the Peace—Possession—Act X of 
. 1872 s. 491. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Rungpore. 


The Queen 
versus 


Protab Chandia Barooah, Petitioner. 


Mr. R. T. Allan ond Baboo Tarinee 
Kant Bhuttacharjee for the Pedtiouer. 


Where a Magistrate found that’an order of hia prede- 


gmo, made two years previously, with yegard to 
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posseaoù of certain land had not been complied with, 
e enforced thë order and changed the possession in 
accordance with that order: 

Hxto, that the Magistrate ought, under Section 491, 
Code of Criminal Proceduie, to have mamtained the 
session which he found, even if ıt was inconsistent with hia 
predecessor's order, and that he ought not to"have taken 
any steps in the matter, unless some one actually in 
possession, and guaranteed possession by that order, came 
to complain to him that lis possession was threateued, or 
that he hag jont been forcibly turned out, and asked in 
pursuance of that order to be maintained ın possession. 


Phear, J—We think that the Judge is 
substuntinlly right, aud that the evidence 
which was taken by the Mugiatrate was not 
sufficient in law to support the adjudieation, 
if, indeed, an adjudication has been made,, to 
the effect that the petitioner was hkely 
to commit a breach of the peace, or- todo 
an act that might probably acemion a breach 
of the peace. It seems to us thas the 
action taken by the Mugistrate in this 
matter, although, no doubt, thoronghly well- 
intentioned, lng been on the whole unfor- 
tunate. The witnesses who were examined 
before him speak very elenrly indeed to one 
state of things, namely this, that for some 
time pasi, for many months as any rare 
before the daté of the inquiry, the Buroonh 
Fyots had been in possession of the chur 
which is the subj: ct-maiter of this vexation ; 
and they futher say that whem they 
themselves, the Bhiturbund people, enden- 
voured to go upon the laud and to nssert 
their rights to it, they were driven. off by 
the Gownlparah people. The petitioner in 
this case is the Gowalparah zemiudar. There 
can be no sort of doubt thnt in the state 
ef things to which the witnesses deposed, 
there is exhibited no intention, no disposi- 
tion, on the part of the Gowalpurah zemindar 
to commit an overt act towards the beach 
of the pence. If his people were l-t alone 
by the Bhimbund people, they would keep 
the pence, ng well as other good subjects of 
Her Majesty would keep it. The cause of 
the different encounters ond the diffrent 
aeta of violence which me spoken of by the 
witnesses, seems to have been on all oceasions 
an endeavour on the pmt of the Bhitarbund 
people to get that which they thought they 
had beeu deprived of by the Gowalparuh 
people. If there was a different state of 
thing» at the time when the Magistrate’ made 
his order against the petitioner, it was cansed 
by something which happened entirely 
ubsequent to the state of things to which 
the evidence is directed,-cnnsed, in truth, by 
the very act of the Magistrate himself, done 
on the morning of the 15th. It seems thas 
two years previously his predecessor in 










office had made an order under Section 318 
of the old Criminal Procedure Code, where- 
by he declared that the Bhitatbund people 
were in possession of this ebur, and ought 
to be maintained iu possession. But at the 
time of the present enquiry, the Magistrate 
found that his predecessor’s order had not, 
for some reason or other, been- complied with ; 
or, as he seems to gall it, enrtied into execu- 
tion, Sohe felt bound to put it in execution 
himself; in other words, before making his 
adjudication. in the present matter, ou the 
very morning of the day when he did make 


‘that adjudication, he went to the spot and. 


turned the Gowulparah people out and pot 
the Bhiterbund people in. Having effected 
this change of things, his view seems to be- 
that, no doubt, the.Gowalparah people whom, 
he has thus turned ont will nor quietly eit 
down under their discomfiture ; und that on 
the occurrence of the first oppor tunity the 
petitioner will certainly commit a breach of 
the peace by endeavonting to recover posses- 
ston. ‘This’ view may possibly be correct. 
Still this supposed intention to commit a 
breach of the pence is something enirely 
apeculative on the purt of the Magistrate, 
and is not. indicated by, or apparent as 
naturally arising out of, the stare of things 
which the witnesses who were examimed by 
the Magistrate deposed to: if it exists, it 
has been originnted or brought about by the 
act of the Magistrate him-elf. But after 
all, even if the Mìgistrate's provoention be 
added. to the witnesses’ facts, it remains pure 
conjecture thut the petitioner entertains the 
intention or disposition which is attributed 
to him; for it does not necessnrily follow 
that because the Gowalparah people when 
they were in possession used force to main- 
tuin their possession agninst intruders, there- 
fure the Gowalparuh zemindar will use force 
to recover posseasion after his people have 
been turned out by “show of legal process as 
the hands of the Magistrate, His vakeol 
suid that there was no chance of his tuking 
a step of this kind, and that he Would be 
content to use the means of obtaining 1elief 
which the law provided for him. And it 
seems to be -mcre speculation, even if the 
fnet that the Mngisiate had turned the 
Gowalpatah people out and put the Bhitar- 
bund people im be considered with the rest, 
to conclude that therefore the Gowalparah 
zemiudar miat be actunted with the intention 
of committiug.a breach of the pence as soon 
as he had opportunity of doing eo with 
effect, There,is no evidence of the peti- 
tioner having done anythivg, or behaved in 
° 
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anch a wny as to Jead to that conclusion. 
We may add that, on the facis whieh were 
deposed to by the witnesses, nnd which the 
Magistrate seems to have entirely accept: d, 
it was lis duty not to change the possession 
which he found to be an necomplished fuer, 
bat to mninrain that possession, even though 
it were that of the Gowalparah people and 
inconsistent with his predecessoi’s order. 
Tt was vot his business to judge whether his 
predecessors order had been fully complied 
with ov not, unless some one actually in 
possession, and guaranteed possession by that 
order, came to complain to him that bjs 
possession was threatened, or that he bud 
just been forcibly turned out, and asked in 
purenance of that order to be maintuined in 
posseaston. That was not the ense here in 
auy sense whatever; nnd the Magistrate, as 
hs himself says, actually changed the posses- 
sion : he fonnd one set of people in possession, 
he turned them out and put another set of 
prople in He further might, of course, be 
entirely right in lig opinion that the Gowal- 
parah people’s posession of the chur was 
wrongful; and he might be very naturally 
Jed to think so from the fact that two yeurs 
before h s predecessor had found the other 
people in possession. However that might 
be, it was not his business to judge of the 
rightfulness or wrongfulness of the possession: 
it was his duty solely to maintnin the pence ; 
“and if the peace was broken, aa it seems to 
have been, 28 n consequence of the continued 
endeavour of the Bhitarbund people to get 
possession of the chur which was alrendy 
occupied by the Gowalpatah people, he 
shonld have ivsisted upon ithe Bhitarbund 
people keeping the peaco. Unfortunately 
he thought that the right thing to do was 
to give effect to the order of his predecessor 
made two yews before, by turning the 
Gowalparal people out and putting the 
Bhitarbund people in. Having done this, 
he further thought, with possibly some ground 
of probnbility, that the Gowalparal people 
would hot acquiesce in the altered state of 
things. But this is something very different 
from that which he was culled upon to do 
under Section 491 of the Criminal Pro- 
cedure Code. 
We repent then that we think that the 
Judge was right in his view that the 
eevidence taken by the Magistrate was not 
sufficient in law to support the adjudication, 
und that therefore tho ordur of tho Magis- 
usato must be quashed, ; 


e 
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The 20th November 1873. 


Present: 


The Hoble J. B. Phear and G. G. Morris, 
Judges. 


High Court—Jury—Reference—Act X of 1872 
3. 263. 


Reference to tħe High Court under Section 
263 of the Code of Cruninal Procedure 


by the Officiating Sessions Judge of 
Hooghly. 
The Queen 
versus 


Haroo Manjhee, Prisoner, 


In a case referred under Section 268, Act X of 1872, 
the High Court declined to interfere with a verdict of a 
Jury from which the Sessions Judge disagreed, as the 
verdict was not clearly and patently wrong and uusug- 
tunable on the evidence. 


Phear, J.—In regard to this reference 
made to this Court under the provisions of 
Section 263 of the Criminal Procedure Code, 
we may say that we entirely coneur in the 
opiuton lately expressed by this Court in a 
rerent case,* namely, “ that the powers viven 
“to this Comt by Section 263 are not to be 
“lightly exercised : and that the unanimous 
“verdict of a Jury ought not to be syt 
“azide, evon if the S-ssions Judge diengrees 
“with it, unless thae verdiet is clearly and 


. © patently wrong and unsustainable on the 


* evidence,’ Jt seems to us that the verdict 


in this case with which the Seasions dudes 
disagrees cnnnot be said to be “ clenrly and 
patently wrong and unauctninabie on the 
evidence.” If the statement which was 
made hy the prisoner iu Court is true, and 
the Jury have, no doubt, believed thut it was 
true (indeed, according to the reference made 
to us by the Judge, they informed him thas 
they did 80), then their verdict was probably 
light in fact. We therefore think that thee 
is not sufficient reason to interfere with the 
verdict which they gave. ‘That verdict will 
consequently staud, and the record must be 
sent back agnia. 


+20 W. R, Crim., 70 
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The 28th November 1873, 


Present: 
The Hon'ble J. B. Phear and G. G. Morris, 
: Judges. a 


Confession— Certificate—Evidence—Act X of 
1872 3, 249—Aci I of 1872 s. 80. 


Tbe Queea 


versus 


Nussuruddin and another, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Kuckergunge, on a 
charge of cammitting culpable homicide 
not amounting to murder. 


Baboo Bhoobun Mokur Doss for the 
Appellanis. 


The confession of a witness in the shapa of a former 
deposition can be used as evidence against a prisoner 
Salf of the condition prescribed by Section 249, Code af 
Criminal Procedure; that ls, it must have been duly taken 
by the committing officer in the presence of-the person 
against whom It 13 to be used. The certificate of the 
Magistrate appended to auch coufesaion, in order to afford 
primd facie evidence under Section 80 of the Evidence 
‘Act of the circumstances mentioned in it relative to the 
taking of the statement, ought to give the facts necessa: 
to render the deposition admusaible under tha Section 249, 


Phear, J—Tar judgment of the Sessions 
Court has been placed mainly upon the sgo- 
culled confessions of Boloo (witness No, 1), 
and of Osman, the first prisoner, But it 
„does not appear to us that either of these 
confessions has been properly made evidence 
before the Cout. The confession of Boloo 
could be only ‘used na evidence against the 
prisoners so far as it existed in the shape of 
„a former deposition made by him as a witness, 
and than ouly under the conditions prescribed 
by Section 249 of the Criminal Procedure 
Code. Those conditions are—that it muss 
have been duly taken by the committing 
Magustiate in the presence ofthe accused 
„person, that is, the person against whom it 
isto be used. Now, although a document 
“purporting to be the deposition of Bolso, 
made, before a Magistrate, appears on the 
record, there is no evidence, as far as we can 
see, to prove that this document exhibits 
evidence of this witness duly taken by tle 
cummitting Magistrate in the presence of any 
of the persons who were tried in the Sessions 
Court, and against whom it was used. A cer- 
tifleate i8, no doubt, appended to it initialed 
by “some person, and on the ‘supposition 
that this person was a Magistrate that certi- 
` ficato would, under Section 80 of thy Evideu8e 


Act, afford prima fucie evidence of the 
circumstnnces mentioned in it relative to the 
tnking of the statement, d&c. But thie cer- 
tificate is merely’ in these words— Read 
to deponent and admitted correct ;” aud does 
uot give any of the facts necessary to render 
a deposition admissibie under Section 249 of 
sthe Criminal Procedure Code. “Moreover, if 
it did staty these frets, still, inasmuch as 
Boloo, when examined as a witness befose 
the Bessions Court and asked nbout this 
alleged deposition, denied that it was the 
dep»sitivn made by him, the presumption 
allowed by Section 80 of the Evidenca Act 
conld not be made ; and it became necesan y, 
in order to render the deposition admissibla 
under Section 249 of the Criminal Procedura 


| Code, to show by direct testimony that the 


conditions of that Section bad been satisfied. 

Again, the paper-writing termed the con- 
fession of Osman, one of the plisoners, who 
hns been convicted, could uot be used even 
agniust himself, unless it was proved by 
sufficient evidence that the contents of it 
correcily represented a statement actually 
made by him, Qaman, to some one on some 
specified occasion. If the certifiente required 
by Section 346 of the Criminal Procedure 
Code had been attached to it, this would have 
been sufficient evidence for the purpose ns 
against Osman, But there is no such certifi- 
cate ; and we are unable to find any evidence 
to the necessary effect upon the record. At 
the sume time it appears probable that the 
requisite evidence for the purpose of properly 
placing these two documents upon the record 
ig obtainable hy the Sessions Court, It can 
linrdly be doubted that the deposition of 
Boloo before the committing Mayistrute, if 
it was made as alleged, is capable of being 
proved. And the confession of Q-mau, 
inasmuch as it appears in a written form, 
must have been taken down by somcbndy ; 
it is therefore not unreasonable to suppose 
that the Sessions Court has it in its power to 
cuuse this document also to be legally proved. 

Under these circumstances, nud for the 
purpose of completing the present trial, wa 
think ic right to send buék the record to the 
Sessions Court, in order, first, that it may 
take in the presence of the prisoners such 
additional evidence, if it can be obtnined, ns 
may .serve ta prove, within the.terms of 
Section 249, the so-called deposition of Boloo 
which, was pat into his hand by the Sessio 
Judge, And secondly, that the Sessions 
Court may take nlan in the preseuce of the 
prisoners the testimony of any person who 
can say that he actually beard the words, 
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which-are contained in the'slleged confession 
of Osman, uttered by the prisoner Osman 
himself. At the same time the Sessions 
Court must allow the prisoners liberty to 
crogs-exmmine the witnesses ‘who may be 
thus called to prove these documenta, and 
nlsò to adduce any evidence which they, may 
desire hearing upon the question whether the 
deposition and confession, respectively, - were 
made us alleged ; and if made, upon the cir- 
cumstances under which they were made. 

After this evidence shuil have been taken 
by the Sessions Court, the Judge will return 
the record: with the additiosul evidence to 
this Court. 


The 29th November 1873. 
Present: , 


The Hon'ble J. B. Phear and G. G. Morris 
Judges. 


Dreach of the Peace—Notice—Act X n 1872 
s. 491. 


(Miscellaneous Case.) 
Ramkissor eee Chowdbry, TEREG 


_versus 
Arip Khan, Opposite Party. 


-Baboo Kishen Doyal Roy 
for the Patitiouer. 


‘To’ constitute a proper foundation for an order ander 
s. 491 of the Code of Criminal Procedure, it is 
necessary that the Magistrate should adjudicate upor 
legal evidence before him that the person against whom 
the order is made is likely to commit a breach of the 
peace, und the Magistrate should give notice to the 
party who is to be affected by the order of the.particular 
conduct on his part which 18 complamed of. 

Where such notice was given, and the ground of 
complaint to which such notice had 1eference was found 
by the Magistrate to be unfounded, it was held that the 
Magistrate could not proceed to adjudicate that an 
entirely different ground existed upon which it was 
likely that the party charged worl commut a breach 
of the peace, : 


Phear, J—We# are ‘of opinion that 
matetinl error has been committed by the 
Magistrate in these proceedings, and that 
consequently the order Which he has made 
canvot be allowed to stand. That order was 
made in exercise of the power conferred 
upon the Magistrate by Section 491 of the 
Criminal Procedure Code; aud to constitute 
n proper foundation for an order under that 
Seciion, it is neceasary that the Magistrate 
should udjudicate upon legal evidence before j 
him that the person against whom the order 
is made “ is likely to cornmit a breach of the 

° 


“peace, or to do an act that.may probably 
“cecasion a breach of the peace.” And it is 
further necessa! y, as a step in the proceed- 
ings which aie to leal ‘unp‘to such an 
adjudication, tiat the Magistrato should give 
notice to the party who is te be affecied by 
the order of the particular conduct on his 
part which iè complained of, and is ‘indica- 
tive of an intention or disposition to commit 
.a breach of the pence, or to do an neb that 
' may probably occasion a breach of the penca. 
Section 491 directs that the person should 
be summoned to shaw cause why such an 
arder should not be made against him ; and 
Section 492 explains that “such summons 
“ shalt set forth ihe substance of the report 
or information ou which iia issued.” . Io 
this iustunce it appears that the information 
upon which the.gummons was issued. was im 
the form of n complaint made by a ryot whe 
snid that the present petitioner and others, 
whom together he called the 14 annas share- 
holders, were collecting or endeavouring to 
collect by force a ceitnin -illegal cess, or 
making with show of force ceriain illegal 
demands. And this information, so given by 
the ryot, was stated in the summons under 
which the praesent petitioner was call: d upou 
to show cause why the order should not be 
monde ngninst him, as the ground upon which 
the sammons was igsued. Wher the parties 
eventually came ‘before the ‘Magistrate in 
consequeuce of or after the issuing of the 
summons, and had been heard in the matter, 
the ‘Magistrate arrived “at the conclusion 
that the complaint ef thé ryot' waa entirely 
unfounded ; ‘and he ought them to have 
terminated the motter “ahogether by refus- 
ing to make any order. The particular 
ground originally pot forward tor “supposing 
that the petitioner was bkely to eommit a 
Dreach of the peace, or to du any uct which 
‘might probnbly’ ocrnsion ‘a brench of the 
pence, having thua failed, he ought not to 
have been af eted by an order of guch a 
character as that which has beer passed 
against him, without, having nfforded him 
anew a full and comilete opportunity of 
meeting and answering any further ground 
which in any sufficient way may have since 
shown itself for still suspecting that he wis 
likely to commitabrench of the peace. This 
conse, however, was not taken by the 
Magistrate, but simultaneousky almost with 
expressing his opinion to the effecg that the 
complaint of the rygt had evme to nothing, 
he says :—“ The facts of this cunse appenr 
“very clearly in the answers of Pachoo 


{Baboo and Gunga Gobind, -and ‘the 
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“evidence supports their answers. It 
“appears that Puchoo Baboo has, or 
“beliéves he has, a claim of proprietorship 
“in certuin parts of the property bought’ by 
* him and others from Mr. Wise, and he has 
“ accordingly taken possession of the 16 annas 
“to the entire exclusion of those who pur- 
“chased with him. The tiile he’ asserts 
“may or muy not be good, but having bought 
“the property, he was bound either to get 
* his co-pnrtners to agree, or to oust them by 
“due course of law. He has not done so, 
“ but has taken possession by force, and if the 
“othr sharers try to collect there would 
“doubtless be a riot. 
“* Pachoo Baboo’s answer or in the evidenve 
“anything to induce me to take security 
“from the other sharers. The aggression 
“appears to be eutirely on Pachoo Baboo’s 
“side, and the evidence now henrd also 
‘‘inducas me, not to insist on the security 
“from Mokim Baboo. 

“I accordingly discharge the other de- 
“ fendauta and order Pachoo Baboo to give 
“ Rs. 10,000 personal secu ity, aud Rs. 10,000 
“bail to keep the pence for one yem.” ; 

Thus having judicially come to the con- 
clusion that the ground formally alleged for 
expecting it likely, that the present petitioner 
would commit.a brench of the peace had 
disappeared, the Magistiate’in substance 
proceeds to adjudicate that an entirely differ- 
ent ground exists upon which it 18 likely 
that’ the petitioner, will commit a breach of 
the peace This ground'is perfectly distinct 
fiom, aud in some respects gutagonistic to, 
that upon which the proceedings were origi- 
mally started. And it is, we think, a materiu! 
error in the proceedings takeu: by the 
Magistrate that he thought that this ground 
existed without having previou-ly furnished 
the petitioner with distinct notice of it, and 
given him an, opportunity, according to ‘the, 
terms of Section 491 and the following 
Section of the Procedure Code, to meet and 
rebut jt if be thought there wus reason for 
doing so. But it-seems to us that even if 
the course of proceeding taken by the 
Magistrate could be in all respects justified, 
there slill does not exist in the evidence 
which is now upon the record sufficient to 
support the conclusion of fact nt which the 
Magistrate arrived. He says that ander the 
elienmstances which existed as between the 
petitioner and his co-sharers, “ he was bound 
“either fp get his co-partners to agree, or to 
“ oust them by due course of law. He has 
“not done: ao, but has taken possession by 
force.” We are quite unable to discover im 
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the record any evidence of action of this 
kind on the pait of the petitioner. It 
seems that (perhaps in anticipation of like 
steps ou the part of his co-purchasers) he 
succeeded iu getting possession of 16 annas, 
ies exclusive possession, at any rate of 
some portion of the property. But there 
is nothing to show that they- at nny time 
were in possession thereof before he did so, 
or that he disturbed them in their possessiop 
in any way ; sull less to indicate that he used 
force for this purpose. And the Magistrate 
goes on to say :— And if the other sharers 
“try to collect, there would doubtless be a 
riot” In other words, because the poii- 
tioner is now exclusively in possession, it is 
very likely that in the event of other persons 
endeavouring to disturb him in it, he would 
resist them. We think that even if that 
anticipation is well-founded, as no doubt it 
is possible thnt it may be, it does not consti- 
tuts a reason in law for coming to the 
conclusion that the party who is thus in 
exclusive possession is likely to commit a 
breach of the peace., It is rather a reason 
for thinking that the parties who are out of 
possession, and who are possessed with tha 
intention of invading and disturbing the 
petitioner’s possession, are likely to commit a 
breach of the peace. The Magistrate's con- 
clusion in truth effects a complete turning of 
the table upon the unfortunate petitioner 
on the supposition that the fucts are as the 
Magistrate seems to find that they are. 

Again he says :— 

“ The nggression appears to be entirely on 
“ Pachoo Baboo’s side, and the evidence now 
“heard also induces me not to insist ou tha 
“security from Mohim Baboo.” We find it 
exceedingly difficult to understand how the Ma- 
giatrate satisfied himself with this rearoniug. 
We have already remarked that there is not 
ou the record, as far as we can,discover, a 
particle of evidence to show aggression on 
the part of Pachoo Baboo as between him 
and his co-sharers. The only evidence of 
any action ou his part is the evidence of his 
conduct as between himself and the ryots,— 
the conduct which the Magistrute at the 
outset had spoken to. 

We have thus fur assumed that the deposi- 
tion made by the ryot, before Pnchoo Baboo 
or the other parties accused bnd appemed 
in the matter nt all, was, upon the care 
coming on for hearing, properly laid befure 
Pachoo and other persons, and tbat Pachoo 
Baboo had the opportuvity of meeting ir, 
or asking that the ryot should be re-exa- 
mined. Theieeis, however, no statement 
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to this effect upon the record; and if 
opportunity of this kind was not given to 
the accused person, we think that the pro- 
ceedings would be bnd even on that account 
alone, for it is clea.ly the intention of the 
Legislature, as expressed in the Explanation 
1 of Seoiion 491, that no ndjudication should 
be come to ‘against the persou concerned, 
excepting upon evidence taken either in his 


presence, or which he had at least an oppor- |, 


tunity of knowing and rebutiing. - 

On the whole, for the reasons which have 
been given, we think that this order is had 
in law and ought to be eet aside. The sum 
of Ra. 10.000 that hag been paid in under 
thie order must be refunded, `, et 


The lst December 18738. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
. Judges, . f 





Abetment, 
The uden 
versus 
Imamdi Bhooyah, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Tipperah, ona 
- charge of abetting the offence of murder. 


Mr, R. T. Allan and Moonshee Serajul 
Islam for the Appellant. 


Baboo Juggadanund Mookerjee for the 


Prosecution. 


' ‘ 

The offence of abetment by instigation depends upon 
the intention of the person who abets, and not upon the 
act which is actually done by the person whom he abets. 


Phear, J.— WITHOUT nt this stage ex- 
pressing nny opinion upon the facts of the 
case, we observe that, uccording to the find- 
ing of the Judge, the prisoner at the m»at 
instigated lis followers or servants to inflict 
hurt o: grievous hurt upon the unfortunate 
deceased. The Judge appears to sny 
distinctly. that if it had not been for the 
circumstance that Kaloo had alrendy been 
convicted of the offence of murder, he 
should not have found that Imnmdi had 
‘abetted or rather intended to abet any higher 
offesce than that of committing grievous 
hurt. The fact, seems to be that when 


is in the boat, come quit 
out to his men— Here i: 
and the Judge thinks that 
by these words or by his 
his people to do anything 
than inflict grievous burt. 
offence of nbetment by i 
upon the intention of the 
and not upon tha not whi 
by the person whom he at 
The rent question in thi 
the offence which Jmamd 
what was the offence w. 
man Kuloo committed. N 
thinks, Tmamdi only insti 
diive off Mungul by f 
prevent him from entering 
is possible that this cor 
Imamdi might not be crin 
Kaloo committed murder. 
defending his own bont fi 
intrusion of a stranger, i. 
no lawful authority to i 
have been justified in law 
sufficient force in reason t 
Almost everything, then. 
upon the question wheth 
and those people who wer 
namely, the constables, 
arrest Imamdi, and for 
necessary, to break into h 
heud him there. But un 
no evidence’ whatever < 
present to show whether 
constables had any lawful 
Imamndi. This is a sti 
the prosecution to have © 
bat is is one which we 
the interest of the publi 
opportunity of supplying 
is within the power of tl 
now to obtain the evidence 
under whose direction M 
orat any rate to give £ 
whether or not these pers 
or other authority in law 
For this purpose we direc 
sent back. Let the ev! 
stubles or snch other pert 
this fact, and can prodi 
arrest, if there was one 
Sessions Court in the p! 
„soner, and let thé prisot 
opportunity of rebutting 
desires to do so. When 
\have been taken, the Co! 
this Court-under the pro 


Mungul came to Imamdi’s bout aud laid hold | minal Procedure Code, a 
of dt, exclaiming at the samestime, “ Imamdi | record to this Court, : 
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The 18th November 1873. 


Present: 


The Hou’ble J. B. Phear and G. G.. Mortis, 
Judges. 


Abetment — Punishment— Public Servant— Civil 
Surgeon—Act XLV of 1860 ss. 116, 161. 


The Queen 
versus 
Ramnath Surma Biswas, Appellant. 


Committed: by the Magistrate and tried by 
the Sessions Judge of Mymensingh on a 
charge of ahetting the taking by a public 
servant of a gratification other than a 
legal remuneration in respect of an 
official act. 


Baboo Doorga Mohun Dass for Appellant. 


Where the accused was charged under s 116, 
Penal Code, with having abetted the commission of an 
offence punishable under s. 161 of that Code, the 
person abetted having been a Civil Surgeon of a sudder 
station, it was held that the enhanced imprigonment pre- 
scribed by the latter part of a. 116 could not be 
awarded, as the Civil Surgeon was not a public servant 
within. the words of the Section, “whose duty it 18 
to prevent the commission of such offence.” 

Phear, J.—WE think, ona review of the 
evidence, that we ought not to disturb the 
verdict of the Seasious Court. But we are 
of opinion that the sentence is somewhat 
unnecessarily severe. Indeed, as regards one 
portion of it, namely, the imprisonment, it 
exceeds the limit within which the law con- 
fines the jurisdiction of the Sessions Conrt. 
Seciion 116 of the Penal Code says :—“ Who- 
“ever abets an offence punishable with im- 
“prisoument shill, if that offence be not 
“ committed in consequence of the nbetment, 
“and no «xpress provision is made by this 
“Code fur the punishment of such abetment, 
“be punished with imprisonment of any de 
“ goription provided for that offence, for a term 
which may extend to one-fourth part ot 
“the longest term provided for that offence, 
“ or with such flue as is provided for that 
“ offence, or with both.” . * * 

The offence which the prisoner in this case 
is convicted of having ubetied, is the offence 
specified in Section 161 of the Penal Code ; 
and under that Section the limit of imprison- 
ment which ean be inflicted for the original 
ollenve ig three “years. One four-h of that 
teim is therefore ning months—na period less 
thau twelve monthe, which has been the sen- 
tence pnased in the present cnge, 

The second-half of Section 116 no doubt 
says :— Aud if the abettor or the persén 
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“abetted is a public servant, whose duty itis 
“to prevent the commiesion of such offence, 
“ the abettor shall be punished with imprison- 
“ment of noy description provided for that 
“offence, for a term which may extend to 
“ one-half of the longest term provided for 
“ that offence, or with such fine ns is provid- 
“ed for the offence, or with both.” 

And in the present case it is true that the 
person abetied is a public servant, because 
he is the Civil Surgeon of Mymensingh 
Station ; but he is not n public servant “whose 
dnty itis to prevent the commission of euch 
offence.” Hijs duty as a public servant is io 
act in the way of his profession, that 18, the 
profession of a medical man. It is not his 
duty to prevent the commission of the purtie 
cular offence of bribing any further thau it is 
the duty of every good citizen to do what he 
cnn to keep people about him honest, and to 
prevent the commission of any offence what- 
ever, Cnses might be rendily supposed to 
which this latter half of the Section would 
directly apply ; for instance, it is the duty of 
n custum-house officer to prevent faud upon 
the revenue in the way of smuggling ; snd, 
consequently, abetting him in the commission 
of such a frand would be abetting the com- 
mission of an offence by n public servant , 
whose duty it is to prevent the commission 
of such offence. It is ‘not, however, the 
special duty of the Civil Surgeon ns public 
getvant to prevent the commission of the 
offence of bribing. ‘Therefore this latter 
portion of the Section does not apply to the 
present case, and the punishment which is to 
be inflicted must be measured according to the 
provisions of the first part. It was conse- 
quently not competent to the Sessions Court 
to pass a sentence of imprisonment excecd- 
ing the term of nine months, 

On the whole, we are of opinion that even 
nine months would be unnecessary in the pie- 
sent case; and the addition of a fine of 
Rs. 500, which is a very large sum indeed to a 
person in the position of the accused, is quite 
beyond the requirements of justice. ‘The case 
is clearly one_in which the extreme punish- 
mentallowed by law is not needed. No bribe 
wns actually offered. The pris: ner was, at 
the most, only feeling his way, when he was 
very properly stopped by the Civil Surgeon, 
We think that six months’ rigerous imprisons 
ment without fine is sufficient for the metits 
of the cage, Accordingly, we set aside the 
sentence which has been passed by the 
S ssiens Court, and in lieu thereof direct 
that the prironer do undergo six months 
rigorous imprisonment. 

° 2—4 
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The 1st December 1873, 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Obstruction—Nuisance—Act X of 1872 
i gs. 621, 526. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Baokergunge. 


Kashi Chunder Chuckerbutty 
versus 


Yar Mahomed. 


Section 526 Code of Criminal Procedure does not 
enable a Magistrate to make any orders except such 
as are mentioned in s., 521, under which he can only 
deal with existing obstructions: the Magistrate has no 
power to direct what is to be done ın the case of any 
future obstruction. 

Reference.—In this case it appears to me 
that the final order of the Deputy Magistrate 
was illegal, and that it ought to be set aside 
as such. In consequence of a complaint 
that a certain khal used as a thoroughfare 
for boats had been obstructed, the Deputy 
Magistrate issued an order under Section 
°*°521; Code of Criminnl Procedure. The 
opposite party appeared to show cause 
against it, and claimed a Jury. The Jury 
was uppointed, and reported that the alleged 
obstructions no longer existed, and that the 
khal if kept open, and if the sides were raised, 
would be of great advantage to the neigh- 
bouring villages. The Deputy Magistrate 
then, instead of enforcing the original order, 
which was what he might have done if the 
Jury had declared it reasonable, issued under 
Section 526 an entirely fresh order to pre- 
vent future- obstructions, and to authorize 
any party interested to raise the banks of 
the khal It seems to me that this order 
was not warranted by Inw, as it is not one 
coming under Section 521, and which only 
could be enforced under Section 526. 


Judgment of the High Court. 


Markby, J—This order is one which the 
Deputy Magistrate had no power to make. 
Section 626 does not enable the Magistrate 
to make any orders except such as are men- 
tioned in Section 521; and under Section 
521, the Magistrate can only deal with 
existing obstructions ; whereas it has been 
found in this case that no obstruction exists. 
The Magistrate has no power to direct what 
is to be done in the case gf any future 


obstruction, b 
@ 


The 4th December 1878. 


Present: 


The Hon’ble W. Markby and E, G. Birch, 
Judges. 


Fraudulent Transfer of Property—Act XLV 
of 1862 8, 424, 


( Miscellaneous Case.) 
Gour Benode Dutt and another, Petitioners. 


ar. 
Chunder Mookerjee and Sham 
Mitter for Petitioners, 


T. D. Ingram ond Baboos Poorno 
Lall 


The offence which s. 424 of the Penal Code contemplates 
is such a concealment or removal of property from the 
place where the property is deposited, as cau be conai- 
dered fraudulent, whether the fraud is intended to be 
practised on creditors or partners, 

Casein 16 W. R., Cri., 61, distinguished. 


Markby, J.—TweE prisoners in this case 
have been convicted of dishunestly removing 
certain account books under Section 424 of 
the Indian Penal Code. It appears that the 
books in question were books of necount 
belonging to a partnership, and I will assume, 
for the purposes of this case, that the Magis- 
trate has found that the prisoner Gour Benode 
Dutt was a partner in the business, and 
therefore as a partner the books will be thé 
property of himself jointly with his co-part- 
ners. The books were kept at the head-quar- 
ters of the firm at Cutwa, and were removed 
by the prisoners at night. ‘There had been 
some disputes between the members of the 
firm, and upon the 1emoval of the books being 
made the subject of a charge against the 
prisoners, they denied having 1emoved the 
books and said that it was a false charge got 
up against them. 

Now it is contended before us that the 
piisouer Gour Benode Dutt, as being a part- 
ner in the concen, and baving therefore a 
light to the custody of these books, could not 
be guilty of the offence undir Section 424, 
It is urged that Section 424 belongs to a class 
of offences which comprise concealment’ or 


i removal of property so as to defraud credi- 
j tors; and further, that a person could not be 


guilty, criminally spenking, of removing 
property of which he himself is the, owner, 
Now it is not.necessary for us to enter into 
the question whether or no a paitner would 
haye a right of removing books of the firm 
from their proper pluce of custody, namely, 
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the place where the-business is usually carried 
on. Assuming that he has such a right, still 
it appears to us ithat the case falls within 
Section 424, It is: found that the object of 
removal was to defraud his co-purtners ; and 
there 18 nothing in Section 424 which would 
justify us in limiting it, as we are asked to do, 
to offences in respect of creditors only. The 
heading of that Chapter -is perfectly gene- 
ral, —“ Of fraudulent deeds and dispositions 
of property,” and the words of the Section 
are also perfectly general. There is no rengon 
why a mun should not be criminally punish- 
ed for defrauding his partner just as he would 
be criminally punished for defranding his 
creditore, nor is there any reason why a man 
should not fraudulently remove the property 
of a partnership just as he may fraudu- 
lently remove the property which belongs 
to himself. There may nof have been that 
particular sort of removal which is neces- 
sary to constitute theft; but what we 
are considering is not whether the pri- 
soners are guilty of theft, but whether 
-they -are guilty of an offence under 
this Section; and the offence which this 
` Section contemplates is guch a removal or con- 
cealment of property ; in other words, such 
.a change of the place in which the property 
is deposited, as can be considered fraudulent, 
That having been found to be the ense, I see 
no reason in point of Jaw why this conviction 
should not stand. 


Mr. Ingtam is also-desirous to go into the 
facts of the case. I think it would be con- 
trary to the practice of this Court, when the 
facts have been twice investigated and found 
against the prisoners, that they should be 
again re-considered here. Assuming the 
facts found to be correct, I think that the pri- 
soners are rightly convicted. 


I wish to add that in our opinion the case 
which has been referred to in the 15th 
Weekly Reporter, Criminal Rulings, page 51, 
is quite distinguishable from the present one. 
The observations of the Chief Justice in that 
case, we think, were only intended to apply 
to the fucts of that case and the charge then 
under consideration. That was not a charge 
under Section 424, nor was there any allusion 
to that Section, but the charge was one of 
theft under Section 875 ; and the Chief Justice 
only gays thatif any offence had been coom- 
mitted at nll, it certainly was not theft. 

The cise will therefore go back to the 
Magistiate of the District, who will give 
necessary orders for carrying out the sentence 
passed upon the prisoners. 









. 
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The 4th December 1873. 


Present: 


The Hon'ble W. Markby and E. G. B reh, 
Judges. 


Abetment— Head Constable— Act XLV of 1860, 
8. 107. 


Tho Queen 


versus S 


Kali Churn Gangooly, Appellant. 


Committed by the Magistrate and tried by 
the Sessicns Judge of Backergunge ona 
charge of abetment of the offence of 


causing hurt for the purpose of extorling 
confession, 


Baboo Aushootosh Dhur for Appellant, 


Where a head constable, who knew that certain 
persons were likely to be tortured for the purpose of 
kee confession, purposely kept out of the way, it 
was held that he was guilty of abetment under the words 
of s. 107 of the Penal Code, expl 2, 


Markby, J—In this case the substance of 
what the Judge has found is, we think, 
expressed in these words of the judgment :— 
“That by keeping out of the way, the 
prisoner, who was the head constable or 
chief police officer at present, enabled the 
other police officers to do what they did, 
and that he (that is, this prisoner) knew that 
while he was out of the way, steps would be 
taken towards detection of the crime which 
he would not countenance by his presence, 
and which his presence would have prev: nt- 
ed”? Then, in the subsequent part of the 


judgment, the Judge sys :—“ I cannot possi- 


bly acquit Gangouly, that is the prisoner, of 
knowing that by keeping out of the way ho 
was giving an opportunity for violence to be 
had recourse to which would probably be 
availed of His omiiting tobe pres nt with 
the sufferers, or to keep. them under his. eye, 
gave the police the oppor tunity for violence ; 
the infliction of violence wns the conse- 
quence, and he knew what wonld be the 
probable consequence of his keeping out of 
the way.” Now the Judge and the asses- 
sors having come to that conclusion, the 
only question for us is whether the prisoner 
comes within the words of Section 107 which 
define abetment. That Section Buys thag 
whoever intentionally nids by any act or 
illegal omission the doing of an offence, is 
said to abet the doing of that offence ; and 
the Explanatiop 2.says ;—“ Whoever, either 
prior to or at the time of the commission of 
e r 
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an act, does avything in order to facilitate 
the commission of that act, and thereby 
facilitates the commi-sion thereof, is enid to 
aid the doing of shit net.” . Is seems to us 
that the finding of the Judge clearly Wings 
this prisoner within either of these Clanses. 
He certainly omitted to do that which he 
was bound to do. It was illegal in him, 
knowing that an offence of this kind was 
apout to be committed, to go away in order 
that that crime should be committed. He 
also, ng it is directly found, by withdrawing 
from the spot did that which fnoilitated the 
commission of this offence. Therefore his 
conduct clearly comes within the exact 
words of both these portions of that Section. 

The appeal is mjected. Having read the 
judgment of the Judge, and having had the 
facts fully before us, we think that the 
appeals of the other prisoners (Raj Mohun 
Singh, Hurry Churn Singh, and Kur imoodee), 
who have not appeared by Counsel, must 
also be rejected. 





The 5th December 1873. 


Present: 


Markby and E. G. Birch, 


The Hon'ble W. 
i Judges. 


Evidence — Witness — Cross-ezamination—Act I 
of 1872 8. 388—Act X of 1872 s. 327. 


The Queen 
versus 
Etwaree Dharee, Appellant. 


Committed by the Magistrate and tried by 
the Sessions Judge of Bhaugulpore on a 
` charge of dacoity. 


Section 827 of the new Code of Criminal Procednre, 
which mits‘ the-depositiona of a witness to be taken 


in the algence of an accused person who has absconded, 


does not apply to a deposition taken before the new Code 
was p ee 

Under s. 88 ‘of the Evidence Act, depositions of an 
absent witness are only admissible when the prisoner 
has had the right and the qpportunity to cross-examine. 

Where s. 827 does ‘apply, it sbould be shown that 
when the former deposition was taken, the accused had 
absconded, and after due pursuit could not be arrested, 


Markby. J2-Tax depositions of the de- 
cenged wimners, Budhoo have ben admitied 
in the Seeeinns Court, opperently, ander the 
provisions of Section 827 of the Code of 
Criminal Procedure (X of 1872) But we 
are of opinion that that Section does not 
apply to depositions tuk n befire the new 
Code wns pussed, when the,special power 
conferred by that Section did not exist. 
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Under the old Jaw, ax well as under the 
Evidence Act (Section 83), depositions of an 
nbsent witness are only admissible when the 
prisoner has bad the sight and the oppor- 
tuni y 10 cross-exnmine. 

We mny also observe that even had Sec- 
tion 827 applied, it would have been necegsary 
to establish shat when the former deposition 
was taken the necused had absconded, and 
nfter due pursuit could not be arrested; a 
point to which the attention of the Court 
does not appear to have been directed, 

Excluding, therefore as we are bound to 
do, the deposition of Budhoo, we are not 
satizfied that the remaining evidence is 
sufficient to support a conviction. 

We therefore reverse the finding of the 
Sessions Judge, and direct that the prisoner 
be nequitted aud released. 


— 


The 15th December 1878. . 


Fresent: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Breach of the Peace—Bench of Magistrates— Aot 
X of 1872 88. 222, 224, 225. y 


Reference to the High Court under Section 
296 of the Code of Criminal: Procedure 
by the Sessions Judge of Shahabad. 


The Queen 
versus 
Bebheki Pathak, Petitioner. 


A Bench of Magistrates, whether empowered under 
s. 224 or 225, cannot try a case of breach of the peace 
or any offence except those mentioned in ss, 222 and 
225 Code of Crimiual Procedure, 


Reference. —Tuars is an application under 
Section 296, ( riminal Procedure Cede, from 
the order of Mr. A. H. Haggntd, Magistrate 
of the Buxar Division of the District of 
Shnhabad, siting with a Bench of Magis- 
tintes, 

The Bench has found the petitioner guilty 
of being “ likelv to break the vence,” and 
has pneged the f owing order :-—* Delendunt 


' bound over to keep the peace for six months 


in n bond of Rs. 250 under Section 497 
Code of Criminal Piocedvre.” This order 
is evidently ilegnl, The trial on this charge 
is not cognizable by a Bench of Mngistrates, 
and therefore ennnot come bi fore them, 

e Thongh the offence can be summarily tried 
by a Magistrate of a District, atill in these 
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proceedings there is no summary of the 
evidence at all, nor have the proceedings been 
conducted as would be necessary under a 
trial for the offence charged. f 


Thus the whole proceedings beiag illegal 
and irregular should be quashed, and the 
Magistrate be directed to re-try the case 
according to law, f 


Judgment of the High Court. 


Birch, J.— A Bench of Magistrates, 
whether empowered under Section 224 or 
226, cannot ‘try any oftence except those 
mentioned in Sections 222 and 225, Criminal 
Procedure Code. 


An order to give security to keep the peace 
must be passed by the Magistrate alone after 
he has adjudicated upon evidence before him, 
The proceedings sent up must be quashed as 
illegal, and the Magistrate can exercise his 
discretion in instituting a fresh enquiry. 





. The 15th December 1873. 
Present: 


The Hon'ble W. Markby and E. @. Birch, 


Judges. 


« Prosecutor— Convicted Person— Adultery— High 
~- _ * Court—Hvidence—Trial, 
SRST ees ‘The Queen 

a. se 


s VETSUS 


Madhub Chunder Giri Mohunt, Appellant. 


Committed by the Joint Magistrate, and 
tried by the Officiating Sessions Judge of 


Hooghly, on a charge of adultery, 


Messrs. W. Jackson and G. H. P. Evans 
for the Appellant. 


Baboo Juggadanund Mookerjee, Junior 


Government Pleader, for the Crown. 


Mr. W.C. Bonnerjee for Nobin Chunder 
f Banerjee. i 


There is no role that a convicted person cannot 
institute criminal proceedings. f 

Jn a case of adultery, sexual intercourse must be 
proved; the sexual nte: course required for adultery being 
the same identical thing as the sexual intercourse 
sequined for rape, 

t 18 not necessary that there should be direct evi- 
dence of an act of ‘adultery, nor that the adulterer 
should know whose wife.the woman 1s, provided he knew 
she was a married woman. 

The High Court declined on appeal to receive’ evidence 
which was available at the trial below, when the pri- 
soner deliberately elected not to give evidence in reply 
to the case made againat him. 

Per Markby, J.—It is not the duty of the High Court 
in appeal to try,a piisoner de 


nogo upon the recorded | 


depositions: the Court is bound, in forming its conclu- 
sions as to the credibility of the witnesses, to attach great 
weight to the opinion which the Judge who heard them 
has expressed upon that matter, 


Markby, J.—Ix this case the prisoner ia 
charged under Section 497 of the Indian 
Penal Code with having committed adultery 
with one Elokeshi, the wifs of Nobin 
Chunder Banerjee. 


Nobin Chunder Banerjee is now under 
sentence of transportation for life for having 
killed his wife, Elokeshi, on account of her 
infidelity. 

The Sessions Jadge has convicted the 
prisoner and sentenced him to three years’ 
rigorous imprisonment and u fine of Rs. 2,000. 
One assessor concurs in this verdict, and 
the other does not. 


The cage is one of considerable public 
importance on account of the position of the 
prisoner, who is the Mohunt of Tarokeshur, 
said to be one of the holiest and wealthiest 
shrines in this part of India. The person 
with whom he is charged to have committed 
adultery wasa Brahmin woman, married to a 
husband of the same rank as herself. 

The case comes before us on appeal, and 
I will first dispose of one or two points of 
law which have been raised in the prisoner’s 
favor. 

It is contended that Nobin Chunder 
Banerjee, being a convicted’ person, cannot 
prosecute. This argument is foundéd on the 
rule which prevails, or did prevail ih England, 
that certain infamous persons could not 
become prosecutors. But though the Crimi- 
nal Procedure Code speaks of a prosecutor 


in some cases, there is no prosecutor on a 


criminal trial in this country in the English 
sense. The prosecutor in England -is the 


‘person who prefers the bill of indictment 


before the Grand Jury, and, ‘generally, with- 
out his appearance no bill can, be fõund. But 
the prosecutor in India is merely thé person 
who, by making a complaint- and by giving 
information, institutes the proceedings over 


‘which, as a general rule,.he has subsequently 


no control, and in which. his concurrence ig 
iu no way necessary., Whether or no the 
husband who has instituted: proceedings in 
adultery, hag any control oyver them subse- 
quently by reason of the’ provisions of 
Section 478 of the Code of Procedure, is to 
my mind a matter of very’ serious doubt;, 
but it is not necessary to consider it in this 
case, because there never was any rule, as 
far as I am aware, that a convicted person 
could not instityte criminal proceedings ; and 
i . 3—A 
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that is all that in a case of adultery the 
husband is required to do. 

Next, it is contended that the husband, 
after he became aware of his wife’s miscon- 
duct, condoned the offence, and was thereby 

, incapacitated from instituting these proceed- 
ings. No authority has been cited for this 
contention, nor do I know of any principle 
on which it could be based. 

Another objection was taken that such 
sexual intercourse as is necessary to adultery 
was not established. I shall consider here- 
after the general effect of the evidence and 
what it establishes. What the law in terms 
requires is that sexual intercourse shall be 
proved ; and the sexual intercourse required 
for adultery is, in my opinion, the same 
identical thing as the sexual intercourse 
required for rape. 

Lastly, it was eaid that evidence had been 
improperly rejected. The evidence which 
the Judge was asked to receive was an 
‘account of what a person ‘named Mohesh 


heard the questions put to them ; and who 
also heard their answers given in their own 
language. A mere record in another language 
and in a narrative form is but a very imper- 
fect representation of what passes between 
a witness and Counsel, more especially in 
crogs-examination. For these reasons all 
Courts of appeal, whether civil or criminal, 
do rely very much on the opinion formed by 
the Court of original jurisdiction, and, in 
this case, I intend to adopt that principle. 
Of course, we must satiefy our own minds 
of the guilt of the prisoner; otherwise we 
must ‘acquit him. But we are at liberty, and, 
in my opinion, we are bound, in forming our 
conclusion as to the credibility of the wit- 
nesses, to attach great weight to the opinion 
which the Judge who heard them has 
expressed upon that matter. 
The offence of adultery is defined by the 
Code as having sexual intercourse with a 
person whom the adulterer knows, or has rea- 
gon to believe, to be a married woman. There 
Bharatee had stated as to the oustom of! can be no doubt that Elokeshi was a married 
females visiting shrines of this description. j woman, and. the two questions to be consi- 
The witness appears to have abssonded and -dered are whether the prisoner had sexual 
could not be produced at the trial, and the} intercourse with her, and whether he knew, 
: evidence was tendered únder Claase 4 of| or had reason to believe, that she was mar- 
ws Section 32 of the new Evidence Act. The | ried. r 
‘Judge in my opinion'has rightly rejected it;|| The evidence which goes to establish the 
` and I may also add that even if admissible, it | sexual intercourse is that of Gopeenath 
would, in my opinion, be absolutely worthless. Singh Roy, Ramessur Pattro, and, Ooma 
Mr. .Jackgon has also, in this ‘appeal,|| Churn. Gopeenath Roy was, until this case 
tendered evidence on behalf of the prisoner, || arose, a servant of the Mohunt. He states 
but we declined to receive it. The evidence] that he has frequently seen Elokeshi at the 
‘tendered was available at the trial, when ‘the Mohunw’s private residence, which is ot a 
prisoner deliberately elected not to give any|| short distance from the temple, at 9 and 10 
evidence in, reply to the case made against o'clock at night, and also coming away from 
him, I think he must abide by that elec-|| the house in the morning ; that these visits 
tion., | svere at intervals of three or four days, and 
I now come to the more important part of| lusted for about a year, being continued up 
. the casd, namely, the consideration of the| to the month of Jeyt last, which is the month 
evidence by, which the prisoner’s guilt is |.in which Elokeshi was killed by her husband. | 
‘sopght.to be established. ‘There can be no| He says he saw the Mohunt alone with Elo- 
doubt whatever that apon this appeal the whole késhi in his sleeping apartment, at the bath- 
facts ate dpen to us ; but inasmuch as there | ing ghat, and at the top of the house ; that 
has been’ some argument at the "Bar as to | she was a modest looking woman, ‘14 or 15. 
of the Court is in dealing | years of age, and wore a bordered sharée, 


what the daty ; 
with .guch’ dh appéal, I wish to state that in | bracelets on her arms, and ankléts on her 
fest ; that she had a red mark on her fore- 


. my opinibh it is not the duty of the Appel- 
head, and her hair was tied. He had seen 


late, ‘Court 'to- try the prisoner de novo upon 
_ the, recorded depositions. I consider that| Elokeshi come accompanied by her younger 
in dealing with the question of credibility | ‘sister Muktakeshi and a servant named Teli- 
bo: he had seen the.three go up tothe - 


of ‘oral testimony (which in this as in almost 
e every other criminal case is the really im- house ; the former go.in,‘and the two others 
go away. 


portant question to be determined) we ° 

ought to place very great reliance on the}  Ramessur Pattfo. says‘that in Bysack 
opinion of the Judge who had thie* witnesses | (April last) he went.to tlie‘Mobunt, who is 
before him ; who saw their demeanour ;'who |“n the habit- of ‘lending money, to borrow 
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Rs. 16, to pay, his rent; that he went to 
the Mohunt’s private residence in company. 
with Chand Mohun, the Mohunt’s jemadar, 


and that as he was standing at the top of 


the stairs outside the room in which the 
Mohunt was, he saw through the open door 
Elokeshi sitting on the bed and talking with 
the Mohunt ; that she was about a cubit. dis- 
tant, from the Molunt, and there was no one 
else in the room: the Mohunt gave her a 
slap on the back, whereupon she ran into 
another room out of his sight. The room 
in, which they were ‘sitting was not a bed- 
room, but a sort of large anteroom, out of 
which several rooms opened ; amongst-others, 
the Mohunt’s bed-room. 

Ooma Churn says that on Sunday, the 7th 
or 8th Bysack (meaning, probably, Sunday, 
the 20th of April, which corresponds, with 
the 9th of Bysack Bengalee and 8th of Bysack 
Fuslee) he saw Elokeshi at Tarokeshur 
at the Mbhunt’s cow-house with Telibo, at 
about 4 or 5 o’clock in the evening ; that he 
spoke to her, and that she said she was 
going tothe festival. She then went in at 
the private door at the west of the Mohuntis 
private house with Telibo. r 

The first consideration upon this evidence 
is its credibility. The first assessor does not 
believe that Elokeshi was at the Mohunt’s 
house at all, evidently, therefore, disbelieving 
all three witnesses. The second assegsor is 
satisfied that Elokeshi was at the Mohunt’s 
house for an immoral purpose, and that with 
the Mohunt ; and this assessor has therefore 
accepted some, if not all, of this evidence. 
The Sessions Judge has accepted the whole 
of this evidence as substantially true. He 
says as to the most important witness of all, 
Gopeenath Roy :—“ I have very carefully con- 
“gidered the evidence of this the most mate- 
“rial witness in the case, and have duly 
“weighed the arguments urged against hig 
“ credibility by the learned Counsel for the 
“defence, and the conclusion at which I 
“arrive is that the testimony of Gopeenath as 
“ giyen before this Court is to be believed ; 
“and I do believe it.” The very serious 
objection to Gopeenath Roy’s evidence is, that 
on one out of the several occasions on which 
he was examined he wholly withdrew his 
statements. That -withdrawal he now 
explains by stating that-he acted under the 
persuasion of the Mohunt and his depend- 
ants, and he tries.to-excuse himself by say- 
ing thawhe was drugged and did not kuow 

Iten he was examined 
on thatoceasionr ‘There cannot be a doubt 
that the evidence of juch a witness must be 
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looked upon with very great suspicion, and 
that to support a conviction it ought to be 
corroborated. 

Now it appears to me that this evidence is 
so corroborated. I can see no substantial 
reason whatever for not accepting the evi- 
dence of Ramessur Pattro, and he describes 
a scene which appears to 'me to correspond 
entirely with the evidence of Gopeenath 
Roy, What Ramessur Pattro describes, I 
think ia just what would be likely to occu? 
between a man in the Mobunt’s position and 
a woman who was a habitual visitor to the 
house, and not what would be likely to have 
occurred had this been the woman’s first and 
only visit. If, therefore, this evidence be 
accepted, it seems to me to corroborate 
generally the evidence of Gopeenath. And 
besides that there is nothing directly to 
impeach the credibility of this witnesa,. the 
story itself is sufficiently precise in time and 
circumstance to render it exceedingly dan- 
gerous to, the witness to have stated it, if it is 
not true. It is a story capable of being con- 
tradicted in several particulars, and especially 
it is capable of being contradicted by one at 


least of the Mohunt’s own servants, 


The evidence of Ooma Churn ought, as it 
appears to me, algo to be accepted, and though 
it does not go near so far as that of the two 
other witnesses, it does at any rate establish 
that Elokeshi did visit the house of the 
Mohunt under circumstances calculated to 
excite very strong suspicion. A Molunt 
has no zenana, and ought to have no inter- 
course with women whatsoever. 

Bat it is said that for the very reason that 
the prisoner is a Mohunt, his conduct is to be 
more favorably construed; that that which 
would be inadmissible in the case of any 
other person is admissible for him ; and that 
women can and do approach him, even 
in his private apartments, for the purpose 
of making obeisance to him,’ In my opinion 


there is nothing in the evidence which 


countenances such a-statement. I should 


“pe loath to believe that there existed so 


much laxity in the Hindoo, community with- 
out very clear testimony ; and here the tes- 
timony is, in my opinion, the-other way. 
The Sessions’ Judge has said that it’ may 
readily be conceded to the -defence that 
women do go, as a matter of fact, to the 


' Mohunt in his private rooms for the purpose 


of making obeisance, although the practice jp 
not strictly proper or warranted by the 
requirements of Hindoo ideas. But this can 
only be a concession for the purpose of 
argument. Ag regards this particular sh: ine, 
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the evidence is-that women do not visit the 
Mohunt in his piivate apartments. Ooma 
Churn, who speaks to the general practice, 
admits that elderly women, one or two, do 
go; but taking his whole evidence together, I 
think it clear that he denies that it is proper 
for respectable women to do so, Both sides 
have appealed upon this subject to common 
knowledge and experience. I cannot venture 
to speak from experience, but from every 
éhquiry which I have made, and from all 
that I have been able to learn upon the subject, 
I have no doubt whatever that for a young 
Bongalee woman to be seen alone in the 
private apartments of a Mohunt is as utterly 
destructive of her character as it would for 
her to be seen alone in the private apartments 
of any other man out of her own immediate 
family. I say this because social rules of this 
description ought not to be lightly disturbed 
or doubted : but atthe same time it is scarcely 
necessary to ndd that this suggestion, even if 
well founded, does not explain away the 
evidence of Ramessur Pattro, and, of course, 
does not approach to an explanation of that 
of Gopeenath Roy, if that evidence be 
accepted. 

It has been suggested that the prosecution 
is due to the enmity of one Bholanauth Roy, 
and that all the witnesses are connected with 
Bholandnth Roy. This person appears to be 
a zemindar of considerable property in and 
about Tarokeshur, and it woald not be 
difficult therefore to trace some remote 
connection between him aud the witnesses. 
But there is nothing to justify an inference 
that Bholanauth bas taken any part in these 
proceedings, or used his influence in any way 
whatever; and the Sessions Judge has, I 
think rightly, refused to accept this sug- 
gestion. 

Again it is said that the woman may have 
had an intrigue with some one at the 
Mohunt’s house but not with the Mohunt, 
and it is pointed out that the prosecutor in 
the first instance charged one Kinaram with 
adultery as well as the Mohunt, and that 
Kinaram has absconded. But, as‘the Ses- 
sions Judge points out, the evidenge, if 
believed, fixes the guilt on the Mohunt, and not 
on ,Kinaram. Not one of the witnesses 
speaks of having seen Elokeshi in the 
company of Kinaram, and there is in my 
opinion no pretence whatever for saying that 
ibe room where Ramessur Pattro saw her 
was in any sense the room of Kinaram. It 
was the room of the Mohunt, though not the 
room in which he usually slept ; and whether 
Kinaram or any one else may on some 
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occasions have slept there; seems to me to 
make no difference. The importance of this 
piece of evidence does not depend on the 
particular room where the Mohunt and 
Elokeshi were found, but upon their being 
found together and alone in a room in the 
Mohunt’s private house, 

Much has been said against the inferences 
drawn by the Sessions Judge from the fact 
that the prisoner has called no witnesses to 
disprove the case made against him. The 
strength of the inference which can be made 
fiom this omission as to the trith of the facts 
stated varies in every case. In the case of 
Ramessur Pattro, and the incident which he 
relates, I think itis a matter of observation 
that no attempt has been made to contradict 
him, As regards the couversation which 
Gopeenath Roy alleges that he had with 
the prisoner about waylaying the prosecutor ° 
and préventing him from taking away 
Elokeshi, I do not think the prisoner could 
be reasonably expected to contradict it. As 
regards the means said to have been used by 
the prosecutor’s servants to prevent Gopee- 
nath Roy fiom giving evidence, I think the 
Sessions Judge was justified in making some 
observations on the circumstance that none , 
of their servants have been called. I confess 
Ido not understand the argument that 
because the statement made implicates them 
in a crime, therefore it is useless to call them 
to deny its truth. It is said that Mr. Stephen 
uses a somewhat similar argument in his 
Introduction to the Indian Evidence Act, 
page 46. But I must say that it seems to 
me 2 most extraordinary doctrine that because 
an infamous charge is made against a man 
it is useless to call him to deny it ; and that 
whether he appears in the witness-box and 
denies it on oath and is submitted to cross- 
examination, or whether he remains silent, 
cannot afford any criteria as to his guilt or 
innocence. The whole practice of civil and 
criminal trials ia -which persons are con- 
stantly put forward at great expense, 
trouble, and inconvenience to deny such 
imputations, seems to me against such a 
notion. 

Then it is said tbat familiarity, even 
culpable familiarity, does not constitute 
adultery, nnd that even if full credence be 
given to the witnesses, they do not establish 
conclusively the fact of sexual intercourse. 
It is contended that actual sexual intercourse 
must be proved and cannot be presunted, and 
that penetration ought to be proved. I have 
already said that this must be proved, but I 
kaow of no law in this country which requires 
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any particular kind of proof of adultery, or 


Which recognizes any different degrees of 


proof in different cases, Differences in the 
proof required of the same fact in different 
cases very often arise out of the circumstances 
of the case, You can hardly presume sexual 
intercourse in a charge of rape, because by 
the hypothesis one of the paities 1s doing her 
best to prevent the act. The hypothesis in 
adultery is precisely the reverse, and .the 
evidence differs accordingly, I know of no 


authority for saying that the evidence of 


sexual intercourse must be stronger on n 
charge of adultery than in a suit for a divorce. 
The best proof available must always be 


Produced, but in both cases evidence of 
opportunities sought for and obtained, and of 


famıliarities which point strongly to an in- 
ference of guilt, 16 sufficient to establish the 
fact ‘of sexual intercourse. I think it is 
impossible to interpret the facts deposed to in 
this case in any other way than as indicating 
that there was sexual intercourse between 
these persons very frequently tepented. 

I fully concur, therefore, with the Sessions 
Judge in finding that the prigoner commi'ted 
adultery with Elokeshi; but in order to 
constitute the offence under the Indian Penal 
Code, it is necessary that the prisoner should 
have known, or should have had~reason to 
believe, that she was a married woman. 
There is not the least doubt that by the dress 
she wore she distinctly asserted herself to be 
so. The insignia of marriage, as they have 
been called, are much more obvious and 
niuclf more marked in the case of Hindoo 
women than with us. Still it is said that n 
prostitute may adopt these insignin in ordet 
to conceal her disgince, and Iam not pre- 
pared to say that this might not be done. If, 
therefore, this was the case of a man meeting 
and cohabiting with a stranger, I should not 
infer. knowledge in the man from the mere 
fact of the woman's wearing the peculiar 
dress of a married person. But the case 
before us is a very different one. Elokeshi 
seems to have been a person well known. in 
the neighbourhood of Ta:okeshur ; her iuter- 
course with the prisoner was long continued, 
and the witnesses say that she was a modest 
looking person, aud not likely therefore to be 
mistaken for a prostitute. I quite coucur 
with the argument for the defence that this 
part of the cnse requires to be fully proved ; 
and that it was not intended to punish forni- 
cation ig one case more than another, but 
only to punish those whe knowingly choose 
for their gratification the wifeof another man; 


though I cannot accede to the argument of 


i 


Mr, Jackson that it is necessary that the 
adulterer should know whose wife the 
woman is- In my opinion it is sufficient if 
he knows that she is married ; and I think it 
may fairly be prosumed, from ull the ciicun- 
stances of the case, that the prisoner must 
have discovered, if not before, at least at an 
early period of his cohabitation, that Eloke- 
shi was a married woman, unless there were 
seme very peculiar circumstances which led 
to his being deceived, of which, however, “ie 
makes no suggestion. The prisoner has all 
along remained absolutely silent, In my 
opinion, therefore, this element in the crime ° 
of adultery has also been established against 
the prisoner. The punishment inflicted 15 
severe, but I do not think ic, ought to be 
mitigated. It is a lesson which it is alywuys 
desirable to enforce, that if persons who 
profess special sanctity so far forget them- 
selves as to commit infamous crimes, they 
may lave to incur a speciully severe punish- 
ment. 

The appeal is dismissed, 

Birch, J.—The prosecutor in this case, 
Nobin Banerjee, having been arrested for the 
murder of his wife Elokeshi, and being 
detained in ‘jail as a prisoner under trin) 
for a non-bailabdle offence, charged the accused 
Madhub Chunder Giri Mohunt of the’ 
Tarokeshur Shrine, nnd a follower of his 
by “name Kinaram, with adultery with his 
(the prosecutor’s) wife Elokesii. The Ma- 
gistrata, apparently, in consideration of the 
peculiar position in which the prosecutor wae 
placed, ordered the police to enquire into the 
charge of adultery. That enquiry resulted in 
a preliminary trial before the Jvint-Magistrate, 
who committed the accused, Madhub Chunder 
Giri, to the Court of Session. The commit- 
ment was quashed by the Court of Session 
on the ground of want of jurisdiction on the 
part of the committing officer, and fresh pro- 
ceedings were taken. ‘The principal witness, 
Gopeenuth Roy, upon being called up for 
examination on the 25th September, resiled 
from hia former statement and persisted in 
saying that he remembered nothing of what 
he had previously deposed to. The case was 
postponed on accoant of the’ Cont being 
elveed for the Doorgn Pooja, und on the 
10th October Gopeensth was again examined. 
Upon this occasion his evidence was to the 
same effect ng his, first deposition, and ho 
accounted for the intermediaty defect eof 
memory by saying that he had been drugged 
with sidhee by the retainers of the 
Mohunt before he came under examination 
on that occasion. Before the Court of 
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Session he deposed to the same purport as 
before the committing officer. The conclu- 
sion at which the Judge nrrives as to this 
man’s testimony before bin ig, that it is to be 
believed. Before us in appeal ıt has been 
stiougly and persistently urged that the 
only evidence against the accused is that of 
Gopeenath ; that he is anabandoned perjurer, 
und that no credence can be given to any 
‘statement of this. I propose to consider 
Gfpeenath’s evidence niter that of the other 
witnesses’ whose depositions .aré on the 


record. f ne 


I may here remark that Mohesh:Bharatee, 
also a Mobunt, whose deposition was ‘taken 
in the first enquiry, and whose evidence 
would have been ‘important, has -abscouded 
and canvot be found, 
also have been‘a most impértant witness, has 
absconded. So has Kinuram, the follower of 
the Mohunt, and who also wis charged by 
Nobin with the offence of adultery. Nilco- 
mul, the father of the woman Elokeshi, has 
died ; when we nre not told; but it must have 


been, since Elokeshi’s murder on the night of. 


the' 27th May. Of those who knew most 
nbout this case, two bave died, and the others 
have kept themselves out of redch. 

Nobin Banerjee, the prosecutor, deposes to 
the marringe ceremonies being performed 
between himself and Elokeshi. As‘to this he 
is corroborated by other witnesses, and the 
fact that the marringe was in due’ form has 
been fully proved and not contested. Ou 
returning to his father-in-law’s house; on 
Sunday, the 25th May, Nobin found that hè 


wns excluded from a feust at the house of ‘a’ 


relative, and that his brother Brahmins 1 efused 
him the hookah. In consequence of this, 
and what he heard, he left his futher-ia-law’s 
house that night, and his wife acéompanied 
him to the house of another relative. ‘There 
his wife Elokeshi made a statement to him 


which is not admissible as evidence against | 


the accused. On'the Tuesday, Nobin over- 
‘heard’ a ‘conversation between his: wifes 


father and Telibo, which led’ him to abuse, 


his father-in-law and charge him with incit- 
ing his daughter to commit adultery. Nobin 
mentioned what had passed to Huinarain 
Banerjee, one of the witnesses, and that night 
Elokeshi was murdered by her husband, 
Nobin states that he and‘ his wife lived on 
terms of intimacy and affection prior to this 
vigit ; he used to visit her as often as he could 
get leave from Calcutta, : 

Hurinarnin Banerjee, a resident of the 
same village -and a Brahmin, deposes' to 
having seou sweetmeats aud fish which ‘came 


‘Telibo, who would: 


‘saw Elokeslu, where for religious 





eet 


from Tarokeahur at the house of Nucomul, 
but no infereves can be drawn from this to 
inculpate tlie ‘accused. as there-is nothing te 
show that he sent them. This witness was 
in the habit of visiting the Mohunt’s’ house 
on invitation, and he distiuetly swears thet 


devotees, male or female, ‘do noć go to the 


Mohunt’s private house to make pronam’ or 
obeizance. 


His testimony on this point as 
that of a ‘Brahmin in the habit of visiting 


the Mohunt, becomes of importance when we 


have to consider whut is the usage of 
frequenters of the shrine. 
Uma Churn, n Bralmin and family priest, 


deposes that he saw Eiokeshi about 5 im the 


snfternoon on 7th or 8th Bysack with Telibo 


nt Tarokeshur near’ the éow-house ‘of ‘the 
Mohuuti he saw her enter with Telibo into 
the Mohunt’s bari through the side door, and 
heard the men and women, working around 
say, “There goes the mistress” Grihinee. 
Subjected to a lengthy cross-examination, he 
says distinotly :—“ Elderly women go to'the 
Mohunt to perform the various duties of 
their religion. It is not exactly the practice 
for women to go'to the Mohunt in his private 
residence, tut Bengali women, one’ or' two, do 
go. Respectable, women, if they came to the 
Mohunt to make ‘obeisance, and did not find 
liim'on the guddee, would not’ go to his 
house.” ‘All attempts to shake the testimony 
of this family priest ow this point fail. He 
pur- 
poses hè hnd no busiiess to be at dusk in 
the Mohunvs private house, attended by, only 
a menial servant. 

Ramessur Pattro (whom’ Nobin says he 
named ns ‘a witness, being told by his uncle 
and co-villagers who knew the fucts) deposes 
to having seen’ the Moline sitting with 
Blokeshi on a bed in a room in „the upper 
atory’of the Mohant’s bouse in Bysack last, 
and to the ‘Mohunt’s giving her a slap on the 
back as she.ran to hide herself, This ‘witness 
says he was accompanied by’ Chand Mohun, 
the Mohunis jemadar, The testimony ‘of 
this witness’ has’ been strenuously assailed. 
It has been suggested that he is ‘under'the 
influence of Bholanauth Roy; the zemindar. 
Of this there is uot a scintilla’ of proof 
beyond the fact that the witness lives within 
Bholanauth Roy’s zemindaree, within’ which 
the shrine of Tarokeshur is also situated. 
I give full credit to the testimony of this 
witness. 

Gopeenath Singh was in the service of 
the ‘accused until he*gave evidence against’ 
him on the 12th August.’ He deposes to 
tle éxisteuce of the mtrigue between the 


1874.] | ` Criminal + 


THE WEEKLY REPORTER. 


Rulings. 19 


a. 





e 

Mohunt and Elokeshi for more than a yenr, 
to her having been seen with the Mohunt on 
various occasions in the sleeping apartment, 
on the roof, bathing with him at his private 
ght, and under cirecumsiances which leave it 
impossible for any one having any knowledge 
of native habits and customs and of the posi- 
tion of the parties to arrive at any conclusion 
other than that sho was there for improper 
purposes, She is described as a fair and 
handsome, woman, of 15 or 16 years of age, 
wearing the dress and insignia of a married 
native woman; modest in her demeanour., 
Examived as to the usages of the shrine, the 
witness distinctly stares that women do not 
go to the Mohunt’s private house to make 
pronam, but only to the shine, which is 
some distance from the private dwelling. 
In answer to the Judge, the witness eaid that 
the Mohunt treated Elokeshi as his wife, 
not ag his mother. In the expressive native 
phrase, Mohunts are supposed to regard all 
women as their mothers. The . witness 
deposes to the Mohunt’s having tried to induce 
him by promises and thrents to save him, ie, 
not to give evidence against him, to his 
having been taken by the Mohunt’s retainers 
to the Mohunt, and to his having been sub- 
sequently drugged with a view to stupifying 
him just before he had to go to Court to give 
evidence in the second inquiry. I see nothing 
improbable in this part of the evidence jat 
remains uncontradicted, and'upon some pointe, 
if the story was false and concocted,, the 
Mohunt could have adduced evidence. Every- 
one who has had experisnce in criminal 
tiials in the,.mofussil in which natives of 
wealth-and influence are implicated, knows 
that it is not an uncommon thing for 
witnesses fo be threatened or deported to 
prevent their giving evidence. 

I must say that after careful consideration 
of Gopeennth’s evidence, and of the atgu- 
ments of: Counsel against its being relied on, 
I concur with the Sessions Judge in beliey- 
ing it., It does not stand alone; it is corro- 
borated by other witnesses, and the whole 
taken together leaves upon my mind no 
doubt whatever, that Elokeshi visited the 
Mohunt for improper purposes, and that he 
committed adultery with her. 

Upon the part of the accused we have a 
simple plea of not guilty, a refusal through- 
out to explain anything, or to tender exoul- 
patory evidence. A wairant was issued for 
his apprghension on the 16th June, and he 
absconded, and did not appear until the Ist 
August. -, , gio 

It bas been contended that it, would be 


impossible to convict a man of adultery with- 
out direct evidence of an act of adultery , 
and, that in a criminal cnse of this vatule, 
we must requite much stronger evidenco 
than would be reqnired in a civil action for 
divorce. I find no authority for either of 
these propositions. Lord Stowell remarks ir 
the case of Loveden vs., Loveden, 2 
Haggard’s Consistory Reports:— It is a fun- 
damental rule that it is not necessary tc 
prove the direct fact of adultery : if it wefe 
otherwise, there is not one case in a hundred 
in which that proof would be attainable : it is 
very rarely, indeed, that the parties are gur- 
prised in the direct fact of adultery. In 
every case almost, the fact is inferred from 
circumstances tliat lead to it by fair inference 
"8.8 necessary conclusion, and unless this wag 
the case, and unless this was so held, no 
protection whatever could be given to 
mavital rights, 


“What are the circumstances which lead 
to such a conclusion cannot be Jaid down 
universally ; they may be infinitely diversifiod 
by the situation and character of the parties, 
by the stute of general manners, and by 
many other incidental circumstances appa- 
rently slight and delicate in themselves, but 
which may have most important bearing in 
decisions upon the particular caso.” He 
goes on to say, —“ Upon such subjects the 
rational and the legal interpretation must be 
the same.” 


Although this judgment was pronounced 
in the Ecclesiastical Court, the principies it 
lays down are useful ns a guide, and have 
been followed in cases in ths Divorce Court. 


We have been referred to the case of 
Hunt vs; Hunt, 1 Deane’s Ecclesiastienl 
Reports, as an authority. I must eay that 
it seems to me that no precedent is likely to 
be of much assistance to us. For weighing 
evidence, and drawing inferences from it, 
there can be no, canon. Each cage presenis 
its own peculiarities, and common sense and 
shrewdness must be brought to bear upon 
the facts. elicited in every case, which a 
Judge of fact in this country, discharging 
the functions of a Jury in England, bas to 
weigh and decide upon. Every man, be he 
Judge or Juror, must, in considering the case 
before bim, put to himself the same ques- 
tion—Am Ins a reasonable man convinced 
that the evidence I have heard satisfies me 
beyond all doubt that what is said to have 
taken place bas.occurred ? It seems to me that 
the only distinction, if any, which can be drawn 
between civil gnd criminal cases as to the 
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amount of proof requisite is this, In ordi- 
nory civil cases, a Judge of fuct must fod 
for the party in whose favor there jsa pre- 
pouderance of proof, although the evidence 
be not entirely free from doubt. In criminal 
cages no weight of preponderant evidence is 
sufficient short of that which excludes all 
rensonnble doubt. ‘The party nceused is 
entiiled to the benefit of the legal presump- 
tion in favor of innocence, and in doubtful 
cases that may suffice to turn the scale in 
hig favor. The burden of proof ia u- 
doubtedly upon the prosecutor ; if upon such 
proof’as he adduces there is reasonable doubt 
remaining, the accused is entitled to the 
benefit of ‘it ; 
the truth of the charge and satisfies the 
reason and judgment of those who are 
bound to act conscientiously upon ‘it, such 
evidenée must be taken to be proof beyond 
reasovable doubt justifying a conviction. To 
go further than this and require absolute 
certainty, would go to the length of exclud- 
ing altogether cireumstaniisl evidence. A 
passage has been cited from Mr. Mayne’s 
Commentaries on the Penal Code, in which 
the learued commentator rems: ke that stronger 
evidence will be required under the Penal 
Code than in the English Divorcee Court ; 
© for the wife cau be called as a witness. 
against the adulterer.” In the case before us, 
the wife could not be called. She had fallen a 
victim to he: hushand’s anger; it surely 


_ cannot be argued that because we have not 


her evidence, we cannot convict the adulterer. 
We must not lose sight of the fact, that in 


such a cnse as this we must strive to plice. 


ourgelves in the position of a native jury. 
No analogies drawn from the experience of 
Western civilization ‘and the feelings of 
Europeans upon anch matters can assist us. 
They are more likely to mislead. The 
usnges of Eastern and Western society are 
not parallel, What may be regarded 
innocent fn one state of society may in 
another be suggestive of guil There can 
be no possible comparison between the 


‘relations of a European doctor and a female’ 


patient, of a priest at the confessional aud 
n confessing female penitent, and the rela~' 
tions of the Mohunt and Elokeshi, as lias 
been suggested in this case. We must 
endeavour to consider this painful case from 
the Hindoo point of view. The guilt of the 
atcused must depend upon the circumstances’ 
as they xppear to him. 

It bas been asserted, in argument that 
Flokeshi, though a young matried Brahmin’ 


‘performance of ceremonies uuder 


but if the evidence estublishes: 


as 


a 


house, was performing her religious duties 
according to the usages of the Tarokeshur 
Shrine, and performing praiseworthy acts of 
devotion to the Mohuut. I coufesa that T 
was surpiised io hear such an argument 
taised at the Bar of this Court. It mny be 
that the tendency of modern times is to 
modify the ancieut rules regarding the duties 
of Hindoo women and ‘their attention to the 
certain 
restrictions, but I require distinct evidence to 
saiisfy me that the custom asserted is iu 
vogue at the Tarokeshur Shrine. I do not 
believe that any Molbunt would dare openly 


propound the doctrine that it is a boly ond . 


meritorious act for a young married Brahmin 
woman to ‘visit him alone in his private 
apartments. ‘In this case what little evi- 
dence we have is all the other way; the 
witnesses say that no respectable women will 
perform pronam but at the shrine, and 
that they would not visit the Mohunt in his 
private rooms; and the Molunt has not 
nttempled to prove that the practice of 
devotees nt the shrine was such as his counsel 
would wish us to believe: ' 

Baboo Juggadanund Mookerjee in his 
reply challenged contradiction of his state- 
ment that no young insrried woman is 
allowed to visit any ehrive unless she is 
accompanied by a male relative, or a family 


‘priest, or his relations ; and thatif she does go, 


she creates scandal, and ix liable to be put out, 
of caste; and he appenled to our kuowledge 
of Hindoo feelings on the subject. 

Upon such matters we can only refer td 
the books which presciihe the duties of 
Hindoo women, and presume that the direc- 
tions therein cortuined ‘are still in force, as 
nothing has ‘been shown to the contrary. 

“A husband is forbidden to send his wife 
to any festival, or to any holy place, unless 
she is accompanied by her relatives.” Pran- 
toshini; p. 551. 

“A married woman oan observo no reli- 
gious rita apart from her husband.” Manu, 
Chapter 5, Section 155. 

«© The wife must never act independently 
of her husband, otherwise people will speak 
ill of her. Apart fiom Her husband, she can 
muke neither offerings nor vows.” Vishnu 
Sanghita Smriti, p. 3. . 

“No wife shall, with a view to cecure any 
object of her own, and without her husband’s 
permission, make any religious offerings, or 
unde: take any religious rites”? Subla Kulpa 
Droma, Vol. II, unter heading Potibrata. 

“ AJl religious observances such as pujas 


woman, in’ visiting the Mohuntat his private | t8 idols, offerings, ites connected with vows, 
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pilgrimages to Bennres, Gya, and Preag, &c., 
are regarded as having been performed by 
the woman who reverences her husband. 
There is uo occasion for her individually to 
attend to these things.’ Brahma Boiburta 
` Puran, Krishna Janma Khanda, Chapter 24. 
` These and other texts show that Hindoo 
married women are not required, as has been 
asserted, to visit such shrines as Tarokeshur ; 
if they do visit them, modern observances 
require that they should visit them attended 
by male relatives, or their gurus. 

I should not have thought it necessary to 
touch upon this point had we not been so 
frequently told that Elokeshi’s visits to the 
Mohunt were acts of devotion praiseworthy 
in the eyes of Hindoos, 

That the accused knew that Hlokeshi was 
the wife of another man there cun be no 
doubt. The intrigue had lasted for more 
than a year: the womnn lived not far 
from the temple ; her father used to visit the 
Mohunt: she wore the insignia of matri- 
mony, and in an agricultural village no one 
dme simulate those insignia. That there 
was no consent or connivanée on the part of 
the husband is equally clear. Like most 
young native men who linve to attend office 
in Calcutta, or earn their livelihood there, 
Nobin Banerjee left. his young wife in her 
father’s house in the charge of her natural 
guardian, to whom, in his enlorced absence, he 
would natwally entrust a young wife whom 
he could not afford to allow to reside with 
him. Nobin deposed in this caseafter he had 
been convicted and sentenced for the murder 
of his wife, and his statement bents the 
impress of truth. As soon as he l-arut of 
his disgrace from the, neighbours and from 
his wife, he removed her from her father’s 
‘house, and overhearing the day after a 1c- 
mak of her father suggesting further vil- 
Ininous designs on the putot the Molinn 
upon Elokeshi, Nobin murdered his wife that 
night. 

I have given the case my most careful 
consideration, and I am satisfied beyond all 
reasonable doubt that the accused hes com- 
mitted the offence of which he has been 
convicted by the District Judge. 

In considering what the sentence should 
be, I put out of my consideration the murder 
of Elokeshi hy her hueband in consequence 
of her adulterous connexion with the 
accused, 

To my mind the offence of which I find 
the accused guilty is considerably aggravated 
by his position as hend of a venerated shrine, 


by virtue of which he is regarded by Mis | 


c :-religionists almost as an impersm 
the deity whose shrine is in his ch 
man in his position las immense pc 
influence in this country. If he is 
to his trust, and if, under the cloak of 
and regardless of the decided prohi 
such conduct in the writings which 
snored, he employs his opportt 
debauch married women, he merits 
punishment. The sentence impose 
District Judge is not too severe u 
circumstances, and I would affirm th 
tion and sentence. 


The 16:h December 1873. 


. Present: 


The Hou’ble W. Mukby and E. ( 
Judges. 


High Court—Acquittal— Act X of 18% 


Reference to the High Court unde: 
296 of the Code of Criminal F 
by the Officiating Mugistracte of 


The Queen 
versus 


Hatoo Khun. 


HELD on a reference under s. 296 Act 
that the High Court has no power to set asic 
of acquittal even where a Deputy Mapishi 
gally and acquits the prisoner umproperly. 


Reference —UNDER the provisio: 
tion 296 of the Code of Criminal F 
l have the honor to forward the r 
a censo (charge laid under Sections 
and 852, Code of Criminal Proced 
by 2nd class Deputy Magistrat 
Dwarka Nath Roy. The Deputy M 
after hening two of the prosecn’ 
nesses only, passed an order of 
under Section 21] of the Code of 
Procedure in this case, illegall 
opinion, inasmuch as this order w. 
without taking the evidence of tl: 
ing witnesses named by the prosce 
of whom at least were present at 
and the Deputy Magistrate was ac 
bound to examine them under Se 
Code of Criminal Procedure. 
the Deputy Magistrate has or 
examine the complainant on the da; 
in the presence of the accused, 1 
clearly bound to do. The Deput 
trate’s explanation, which is not sa 
accompanies this report. I weul 
that the Bigh*Court would be please 
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an order directing the re-trial of the accused 
with the observance of the proper procedure. 


Judgment of the High Court. 


Markby, J.—We do not think that we have 
power to do what the Officiating Magistrate 
asks, namely, to set aside the acquittal of the 
prisoner and to direot a re-trial. The 
proceedings of the Deputy Magistrate were 
updoubtedly illegal, but they have resulted 
iu the acquittal of the prisoner, and we are 
not empowered by the Criminal Procedure 
Code to interfere when a prisoner has 
been improperly acquitted. If a prisoner 
has been improperly discharged, we may 
order him to be tried, or to be committed for 
trial, under the second clause of Section 
297. If the Legislature had also intended 
us to interfere when the prisoner was 
acquitted, it would undoubtedly have been 
so expressed in that clause. 








The 18th December 1873. 


Present: 


A. Glover and W. Markby, 
Judges. 


Rescue—Lawful Custody—Act XLV of 1860 
8. 225. 


The Queen 
versus 
Degumber Aheer and another, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Shahabad, ona 
charge of rescuing from lawful custody 
a person charged with an offence punish- 
able with death. ° 


Before a conviction can be had under s. 225, Penal 
Code, it must be proved that the person whom the 
accused are chaiged with having rescued was in lawful 
custody at the time, 


The Honb’le F. 


Glover, J.—Tux prisoners have been 
convicted under Section 225, Penal Code, of 
rescuing from lawful custody one Nehal 
Panday. The trial was supplementary to 
one held in January Inst, when four other 
persons were convicted of the eame offeuce 
and duly sentenced, 

Of course, before the prisoners can be 
convioted under Section 225, it must be shown 
that the person said to have been rescued 
wos in Inwful custody at the time, and this 
iifvolves the question whether the person 
whom the witnesses 1 nnd 2 (police con- 
stnbles ) say they arrested, was the Nehal 
Panday for whose arrest they had a warrant, 

Now neither of these witnesses knew 


Nehal Panday by sight; they depose that 
they arrested him because one Goorbhurun 
Abeer, a chowkeednr, pointed him out to 
them as the man against whom they had a 
warrant. i 

This Goorbhurun has not been examined. 
His deposition was recorded in the former 
trial, but he was considered to have perjured 
himself in that case, although be made the 
snme statement both to the committing officer 
and to the Sessions Judge, and was commit- 
ted to tako his trial for giving false evidence. 
There is nothing on this record to show what 
the result of the trial was ; but supposing it 
to have ended in a conviction, that would 
not assist the prosecution in this case. 

It had to be proved that the person whom 
the policemen arrested was Nehal ; and this 
has not been done. The witnesses did nos 
know Nehal, and there is no proof of their 
allegation that he was pointed out to them 
by Goorbhurun chowkeedar,—not to mention 
that the arrest was made at a time (after 
nightfall) when all recognition would be 
difficult. 

I: seems to me that the prosecution has 
altogether failed, and that the prisoners are 
entitled to an acquittal, 

Markby, J.—I concur in acquitting the 
prisouers. 





The 22nd December 1873. 


Present: 
The Hon’ble W. Maikby and E. G. Birch, 
Judges. 


High Court—Haut—Judicial Proceeding —Act 
X of 1872 a8. 294—297, § 518. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 


by. the Officiating Sessions Judge of 
* Backerguuge. 
Arzanoollah 
versus 


Nazir Mullick and others. 


Baboo Doorga Mohun Dass for 
Arzanoollah. 


The powers of dealing with cases coming before the 
High .Court under ss. 294, 295, 296, are only such 
as aro declared ins. 297, under which Section the 
Court can only deal with errors in judicial proceedings. 
An order by a Magistrate, under s. 618 Code of Crimi- 
nal Piocedure, upon information and without any formal 
enquiry or taking of evilence, prohibiting a person from 
re-opening a haut, 1s not @judicial proceeding. 


Markby, J.—In this case we are asked to 
sdt aside an order made under Section 518 of 
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the Code of Criminal Procedure on the ground 
of illegality. The case is referred to us for 
that purpose by the Sessions Judge under Sec- 
tion 296 of the Code of Criminal Procedure. 

The order made is that a certain haut, 
which had been disused for some time, should 
not be 1e-opeved. 


It appears that there had formerly been 
two rival hants,—the Chalisa haut and the 
Changa Pasha haut; and that, in couse- 
quence of a riot, the owners of these two 
hauts were directed not to hold them upon 
the same day ; the result of which was that 
the owner of the Chalisa haut gave it up. 

Subsequently, an intention of re-opening 
the Chalisa haut was entertained ; where- 
upon the Deputy Magistrate, under Section 
518 of the Code of Criminal Procedure, upon 
information, and without any formal enquiry 
or taking any evidence, issued an order pro- 
lubiting absolutely the re-opeuiog of the 
haut. 

This order is considered by the District 
Judge to be illegal, because the Magistrate, 
though he might prohibit the holding of the 
haut ats particular place and time, could 
not prohibit absolutely the holding of any 
haut at all. 

The view taken by the Sessions Judge 
certainly appears to be supported by the 
Gecisions reported in 18 Weekly Reporter, 
Criminal Rulings, 73, aud 10 Weekly Repor'er, 
Ciiminal Rulings, 36 ; and the Full Bench in 
a recent case” ou this subject very carefully 
abstained fiom holding that a Magistrate 
could issue an order under this Section which 
would be utterly destructive of a man’s right 
of property. 

But even supposing the order to be one 
which the Deputy Magistrate had no ‘power 
to make, still it appears to me that we cannot 
get it aside. Itis true that, under the old 
Procedure Code, orders under Section 62 
(which corresponds to Section 518 of the 
new Code) were constantly set aside by this 
Court when brought before it under Section 
434, But Section 434 of the old Code is 
unrestiicied, and enables the Court of Session 
to refer for the orders of this Court any 
order of the Mngistiate whatsoever, and the 
power of this Court to denl with auch orders 
is not in any way defined, and therefore it 
might be presumed that, whenever such orders 
were found to be illegal, they might be set 
aside. Under the new Code, the: Court of 
Session has under Sections 295, 296, the 
same power of referring any orders of the 





* 18 W. R, Crum., 47, 





Magistrate to this Court; but I thir 
wording aud the arrangement of the Se 
of the new Code indicate that the L 
ture intended that our powers of d 
with cases coming before us under Se 
294, 295, 296 should be only such 

declared in 297. Now, under Sectior 
we can only deal with errors in j 
proceedings ; and this not being a j 
proceeding, we have no power nt all 
the Code of Criminal Procedure to int 

Mr Justice Birch sitting with the 
Justice has alreddy expressed this opin 
a oase reported in 20 Weekly Re 
Criminal, 58, and upon consideration 
come, though I must admit with som 
tation, to the same conclusion. 

It wab argued that, inasmuch as th 
not an order authorized by Section ¢ 
was not within Section 520, aud was 
fore a judicial proceeding. But that I 
would be an evasion of the law, whic. 
I believe, intended to prevent any tevis 
this Court of the action of the Magi 
under this Section. 

The Sessions Judge has also asked 
deal with this case under Section 15 
Charter Act. But if it is desired ıl 
should exercise any powers which w 
possess under that Section, I think ther 
be a seperate application for that purp 

Birch, J.—I am of the same opinio 








The 22nd December 1873. 


Present: 


The Hon’ble W. Markby and E. G. 
Judges. 


Notification—Gaming—Act 1I ( B.C.) ı 
8. 2, 


(Miscellaneous Case.) 


Buanee Madhub Koondoo, Petitior 


Baboo Gooroo Dass Banerjee for 
Petitioner. 


The notification which the Government 18 en 
to issue under s. 2 of the Gaming Act II (B C.) 
should specify the limits of any town to wh 
intended the Act should apply, and must be pul 
thiee consecutive Gazettes 

Where a firgt notification which extended tl 
a town with specification of limits to whick 
intended to be applied, was published only once, a 
sequent notification, published tliee times, exte 
Act to the town without specifying the limits to y 
Act was to apply, 1t was held that the subsequ 
fications were not sufficient, but that that did no 
the operation of the Act in places which are 
be undoubtedly within the town according to 1ts 


designation, — 
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Markby, J—In this case, which is before 
“us under Section 294 of the Code of Criminal 
Procedure, the question for consideration 18 
whether the defendant has been rightly coc- 
victed for au offence under the Gaming Act 
(Act IT of 1867 of the Bengal Council). 

The owly poiut of law for our considera- 
tion is whether the notifications required by 
Section 2 of the Act have been published in 
the Gazette. 

“The course taken by the Government ap- 
pears to have been this. In the first instance, 
asingle notification was published signifying 
that the Act was applied to various towns, 

. amongst others to Berbampore; nnd in that no- 
tification the Government, as it is empowered 
to do by Section 2, specified the limits of the 
town of Berhampore for the purpose of the 
Act. But there was no notification pub- 
lished in the two following Gazettes, and, 
therefore, the provisions of the law not 
having been complied with, there could be 
no conviction under the Act in the places 
mentioned in the notification. 

Subsequently, the Government caused a 
notification to be published in three succes- 
sive Gazettes stating that doubts having 
arisen ou the subject, it was declared, with 

e sreference to former notifications on this sub- 
ject, that the Act was applied to Berhampore 
and-the other towns mentioned in the former 
notice. 

In these three notifications the limits of 
the towns to which the Act was applied 
were not’ specified as in the former notifica- 
tion. j 

The objection taken in the present case 
is that the notificaiions are incomplete, inas- 
much as the limits of the town of Berham- 
pore are not specified, and therefore it 
cannot be known to what disirict the Act 
applies. It is urged that this Act crentes a 
new offence, and that only in particular 
places, and that unless limits are specified, 
it will he left to the evidence of witnesses to 
determine the applienbility of the Act, which 
inconvenience the Legislature intended to 
obviate by requiring the Government of 
Bengal to state precisely the limits within 
which the Act was applied. 

The view taken by the Sessions Judge is 
that the notifications are sufficient. He 
thinks that persons interested were bound to 
inquire whether the previous notification 
gate the limits, nnd that as it did so the Act 
was complied with, 

With this view we are, upon consideration, 
unable to agree. We think that nothing can 
be imported by reference front the earlier 


notification into the three subsequent notifi- 
cations ; and that if the Goverument desires 
to specify the limits of any town for the 
purposes of the Act, these limits must be 
specified in a notification, which notification 
must be published in three . successive 
Gazettes. : 

But, upon the whole, we have come to 
the conclusion that, though it would be 
useful nud desirable that the limits should be 
specified, and though probably it was by an 
oversight that this was not done, it is not 
absolutely necessary to read Section 2 ag if 
it said “ by a notification which shall contain 
a specification of the limits, &c.” 

Of course, the result of vot specifying the 
limits will be to reduce the operation of the 
Act to what is clearly and indisputably 
within the towns specified. Should any 
doubt exist, it must be held that the Act is, 
not applicable. But we are not prepared to 
say that the Act has not been applied to 
places which are shown to be undoubtedly 
within those towns according to their ordi- 
nary designation, ' 

This being so, we do not feel called upon 
in the present case to interfere. There does 
not appear to be any positive evidence that 
Kagra, where this occurrence took pluce, is 
within the town of Berhampore; but no 
question of this kind was raised by the 
defendants at the trial when the facts were 
being inquired into, and the Sessions Judge 
has stated that Kagra is included within 
the municipal township, and in fact consti- 
tutes the principal and most populous part 
of Berhampore, 





' The 7th January 1874, 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. - 


Obstruction—Procedure—Act X of 1872 ss. 518 
. § 621. 


(Miscellaneous Case.) 


Brindabun Dutt, Petitioner. 
Mr. M. L. Sandel for the Petitiener. 


A Magistrate of the 2nd class having passed an order 
unger Act X of 1872 s 518 for the removal of an 
obstruction, the Magistrate on appeal held that though 
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the proceedings of the Subordinate Magistrate were 
without juisdiction, he (the Magistrate) was competent 
under the s. 518 to direct the removal of the obstruction; 
and he passed an order’ accordingly : 
Hevp that the order of the Magistrate under s. 518 
was illegal, and that he should have proceeded under 
8, 621 and the following Sections of the Code, 


Kemp, J.—THR applicant obtained an 
order from Justices Phear and Morris calling 
for the record of this case, and notice also 
appears to have been -sent to the district 
authorities. The record is now before us, 
It appears that one Tara Churn Bosoo com- 
plained that tbe defendant Brindabun Dutt 
had closed up a passage: he also charged 
him with wrongfal obstruction. The case 
was tried by the Joint-Magistrate Mr. Jobn- 
son. That officer convicted the petitioner 
before us under Section 283 and fined him 
He also, apparently under Section 518, 
directed the obstraction to be removed. On 
appeal the Magistrate was of opinion that 
Mr. Johnson had exceeded his authority, 
inasmuch as he was n 2nd class Magistrate 
without powers to act under Section 518 ; 
but, says the Magistrate, inasmuch as Brin- 
dabun Dutt has had ample time to give evi- 
dence and explain away any charge brought 
against him for obstructing this road, he, as 
Magistrate sitting in appeal, was competent 
under Section 518 to direct the obstruction 
to be removed. He therefore passed an 
order directing the removal of the obstruc- 
tion. It is now contended before us that the 
order of the Magistrate under Section 518 
was illegal, We think with reference to 
this order that such is the case. We do not 
find that the Magistrate passed his order 
for. the immediate removal of the alleged 
obstruction on the ground that such ordér is 
likely to prevent or tend to prevent obstruc- 
tion, annoyance, or injury to any person law- 
fully employed, or danger to human life, 
health or safety, or to prevent a riot or an 
affray, This is clearly a case in which the 
Magistrate ought to have proceeded under 
the provisions of Section 521 and the follow- 
ing Sections, If the Magistrate had pro- 
ceeded under that Section, then the applicant 
before us would have had an opportunity of 
showing cause, and:also would have enjoyed 
the privilege of applying to the Magistrate 
for an osder to appoint a jury to try the case. 
The proceediigs of the Magistrate appear 
to us to be illegal. We therefore quash his 
order and direct him to proceed, if apy 
application be made to him to do so, under 





the provisions of Section 521 and the fol- 
lowing Sections which are applicable to 
cases of this description. 


The 10th January 1874, 


Present: 
e 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Local Inquiry—Act X of 1872 s. 683. 


(Miscellaneous Case.) 


Mir Dhunoo, Petitioner, 


versus 
Thomas Brown, Opposite Party. 


Baboos Kally Mohun Dass and Kally 


R Kishen Sein for the Petitioner. 


Raboos Juggadanund Mookerjee and Ro- 
mesh Chunder Ritter for the Opposite 
Party. 


When a local inquiry under s. 538 of the Code of 
Criminal Procedure is instituted, it becomes part of the 
proceedings’ in the case, and the party affected by it is 
entitled to be acquainted with the results of it, and to 
have an opportunity of rebutting the deputed Magis- 
trate’s report if he thinks necessary so to do. 


Phear, J— Wes think that there has been 
material error in the proceedings of the 
Magistrate. 


Tt appears that on the 25th September ho 
found it necessary to institute a local inquir¥, 
and he made an order accordingly. In doing 
this he must have been acting under the pro- 
visions of Seqtion 638 of the Criminal Pro- 
cedure Codeywhich says :—“ Whenever a local 
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“inquiry is necessary for the purposes of 
“‘this Chapter, any Magistrate of the first 
“class may depute any Magistrate suboi di- 
‘nate to him to make the inquiry, and may, 
“furnish him with such instructions, consist- 
“ent with: the law for the time being in 
“ force, ns may seem necessary for his guidance,, 
“and may declare by whom the whole or’ 
“any part of the necessary expenses of the. 
“@nquiry shall be paid.” g 
'We think that when an inquiry of this 
kind is instituted, it becomes part of the pro- 

* ceedings in the case, and the party affected 

` by it is entitled to be acquainted with the 
results of it, and to have an opportunity of 
rebatting the deputed Magistrates report if 
he thinks necessary so to do. ~ f 

In this particular, case it appears to be], 
doubtful whether the Mugistrate paid any 
attention at al] to the return.of the Deputy 
Magistrate, Mr. Williamson; whonf he 
deputed to make the inquiry, or whether he 
limited himself to taking Mr. Williamson’s 
own evidence on the 18th October. If he 
did limit himself to this evidence, then ‘we 
think that he was in error; and we may 
point ‘out that the evidence-of a gentleman 

„Whose knowledge of the facts was obtained 
in the way in which Mr. Williamson’s know- 
ledge was obtained; is hardly to be termed 
the evidence -of an ordinary witness. He is 
a person sent down after the contest between 
the parties had reached a very advanced 
stage in Court, for the purpose of becoming 
or being made, so to speak, a witness of 
facts under litigation. Apart from Section 
533, it probably would be more than doubt- 
ful’ whether the Magistrate would have 
power to create a witness other than a 
expert witness in this. manner, S7 ; 

- . Oa the whole, we think that the petitioner 
was at any rate entitled to know the report 
of Mr. Williamson before Mr. Williamson's 
evidence was taken on the 13th October, and 
consequently there has been a material error 
in these proceedings. Accordingly, we set 
aside the Magistrate’s order and return the 
record to the Magistrate in order that the 
heaving may be carried:on from the stage at 
which it was before him on the 13th Oéto- 
ber. The petitioner must be afforded reason- 
able opportunity of learning the contents of 
Mr. Williamsoun’s report, of cross-examining 
My. Williamson thereupon if Le desires it, 
and also the opportunity, if-he thinks fit, of 
rebutting any ‘of the material statements 
made in that report.‘ Si i 


, The 10th January 1874. 


b. 


Present: = 






The Hon’ble J. B. Phear and G. G. Morris, 
. Judges. i 
Haut—Police Officer—Jurisdiction—Act' X 
of 1872's. 618. | ' 


wer 


(Miscellaneous Case.) 


Baroo Madhub Ghose, Petitioner,” : , 


2 
versus 


“ Wooma Nath Roy Chowdliry, Opposite 
aoe Party Ye ge « 


 Baboo-Ashootosh Mookerjee for the 
Petitioner: ` 


„Mr. R? T. Allan and Baboo Anund ` 
Chunder Ghosal for the Opposite Party. 


The operation of s. 518, Code of Criminal Procedure, 
is confined to cases where, in the opinion of the Magis- 
trate, the delay which would be caused by adopting a 
different nesosdure from that specified in the explanation 
to that Section, would “ occasion a greater evil than that 
suffered by the person upon whom the order is made, or 
would defeat the intention of this (the 89th) Chapter.” , 

Where a Magistrate, without hearing the petitioner 
or giving him an opportunity of being heard, and simply 
upon the foindation of a Police officer's report, directed 
the petitioner to abstain from holdinga haut upon his 
landon a certain day, because another paity had loug been 
accustomed to hold a haut upon his land adjacent to 
the petitioner's haut on the day following that in which 
„the petitioner held his. haut, it was held that his order 
pdssed under s 618 was lra otres, the Police 
officer’s report heg vague’ and ineufficient, and a‘ pti- 
vate interest of this kind not affording a ground: for 
making an order under s. 518, or any other order under 
the Criminal Pro¢edure Code. * f oa 


Phear, J—W>» think that this rule must 
be made absolute upon the ground that the, 
Magistrate lns acted uléra vires, |, ' 1. 

The frets appear to be that the Magistrate 
has ditected the petitioner to abstain. from 
holding a haut upon his land, which be bas 
been hitherto accustomed to hold on Sundays, 
upon that.day or any other day. in the week 
except Thursday, keenuse one.-Wooma Nath- 
Roy ,Chowdhry, called : the opposite. party, 
has. long heen accustomed to hold a baut 
upon bis land adjacent to the place. of haut 
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of the petitioner on the day following that of 
tbe, petitioner’s haut, namely, the Monday. 
And the Magistrate ha’ mude this, order 
without hearing the petitioner, or giving him 
an opportunity of being heard, simply upon 
the foundation of a police inspector’s report. 
If then the Magistrate has any jurisdiction to 
` make this ex parte order at ull, it must be by 
virtue of Section 518 of the Criminal Proce- 
dure Code, This Section runs thus :—“ A 
‘“Mngistrate of the district, or a Magistrate 
“of a division of a district, or any Magis- 
“trate specially empowered, mny, by a 
“written order, direct any person to abstain 
“from a certain act, or to take certain order 
“with certain property in his possession, or 
“under his management, whenever sach 
“ Magistrate considers that such direction is 
“likely to prevent, or tends to prevent, 
“ obstruction, annoyance or injury, or risk of 
“obstruction, annoyance or injury to any 
“persous lawfully employed, or danger to 
“human life, health or aatety, or a riot or an 
“ affray.” 

And appended ‘to this Section 
explanation in these words :— 

“This Section is intended to provide for 
“enses where a speedy remedy is desirable, 
“and where the delay which would be 
“occasioned by a resort to the procedure 


is an 


“contained in Section 6521 und the 
“next following Sections would, in the 
“opinion of the Magistrate, occasion a 


“vreater evil than that suffered by the person 
“upon whom the order was made, or would 
“ defeat the intention of this Chapter.” 

The effect of this explanation clearly is to 
confine the operation of ‘Section 518 to cases 
where, in the opivion of the Magistrate, the 
delay which would be caused by adopting a 
different procedure, namely, that specified iu 
the explanation, would ‘occasion a greater 
“evil than that suffered by the person upon 
“ whom the oder is made, or would defeat the 
“{ntention of this Chapter.” If the Magis- 
trate exercises the power given by this Section 
‘under circumstances not intended by the 
Legislature, then, clearly, as it seems to us, 
he is acting ultra vires, and ought to be set 
right by this Court in exercise of the extra- 
ordinary powers conferred upon it for this 
purpose by the Charter Act. It would be 
useless for the Legislature to express in 
words that it is its intention that these powers 
should be exercised only in certain limited 
cases, if, nevertheless, the Magistrate could 
uncontrolled exercise those powers without 
any restriction whatever, and without’ asy 
responsibility to a supérior Court, 


Now inthe present case the Magistrate 
has certainly not expressed his opinion that 
the delay which would be occasioned by 
adopting the more lengthy procedure 
indicated in the explanation, would occasion 
a greater evil than that suffered by the 
petitioner as a consequence of his order ; 
nnd not only has he not expressed this 
opinion, but it seems to us upon the mate- 
rials which are before us that there exists fo 
foundation whatever upon which such an 
opinion could be in reason formed or based. 
The report of the inspector falls very far 
short of saying that a brench of the pence 
is imminent in consequence of the one haut 
being held on one day, and the other haut 
being held on the next day. It is almost 
impossible to suppose upon the facts of this 
case, meagre as they are, that there could 
be such a pressing emergency with regard 
to thé making of this order that the Magis- 
trate could not, in the interest of the public, 
delay acting on Wooma Nath’s complaint, or 
the police report, the short time which 
would be needed for summoning the petitioner 
before him. Possibly, Wooma Nath Roy 
Chowdhty may be very anxious indeed to 
suppress altogether the holding of a market 
by his neighbour, or to put the day of 
holding it as far distant as he can from the 
day on ‘which his own is held. But a 
private interest of this kind does not afford a 
groond for making an order under Section 
518, or for making any other order under 
the Criminal Procedure Code. The grounds 
upon which this order can rightly be made, 
if at all, are specified in Section 518. In 
this case no other ground for the order 
amongst those spécified in thut Section is 
even suggested, except the last one, namely, 
n riot ‘or an affray or a breach of the peace 
being likely to occur, And the police 
inspector’s report does not go beyond saying 
that it would not be astonishing if thaé 
at some future time a breach of the peace 
might happen in consequence of the rivalry 
between the two hauts, and the proximity 
in regard to time in which these hauts were 
held. In short, we think that the conditions 
which are made necessnry by Explanation 1, 
in order that the Magistrate may hare 
jurisdiction to exercise the summary powers 
given by Section 518 in the absence of the 
person upon whom the order may be mage, 
are not satisfied in this case, and that conse- 
quently the Magistrate in making the order 
complained of acted without jurisdiction. 

The rule igsmade absolute. 
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The 18:h January 1874. 


_ Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Breach of the Peace—Police Report—Act X of 
1872 ss, 491, 580. 


Reference to the High Court under Section 
.296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Baokergunge. i 


- 


The Queen 
‘versus 


Ram Chunder Roy. 


A Polic is under Act X of 1872 s. 680, 
explanation, sufficient information on which a Magistrate 
may take action in a case of apprehended breach of the 
peace under s, 491 of that Act, 


Reference.—In the village of Gunga- 
nuggur, in Thannah Palung, there exists an 
old market owned by Ohunder Shekhur 
Chakladar and others, held twice a week, riz., 
on Monday and Friday. Owing to certain 
altercations with the owners of this hat, 


Bome of the traders, in conjunction with a 
„portion of the inhabitants of the village, 


recently established a new and rival bat with 
a daily bazar on a piece of land of which 
the 
co-sharer with others, situated at about 800 
yards to the north of the old market, 

The Deputy Magistrate of Madareepore, 
beiag of opinion tliat the simultaneous exist- 
ence of the two hats is calculated to lead to 


_ a breach of the peace, has bound over the: 


proprietors of the lands on which the hats 
are held in, various sums to keep the peace 
under Section 491 of the Criminal Procedure 
Code, and under Section 518 thereof issued 


8 notice to the owners of the new hat to 


alter its days and abolish the daily bazar. 
For the reasons given in my order on the 
back of the petition submitted with the 
record, I consider the Deputy Magistrate’s 
order in connection with the petitioner Ram 
Chunder Roy to be illegal, and recommehd 


tat it may be set aside. 


Reasons given by the Sessions Judge. 
The Deputy Magistrate’s.o:der requiring 


. Ram Chunder Roy to enter into recogni- 


petitioner Ram Chunder Roy is a: 





zances to kee 
illegal for the : 

l. There w 
that Ram Chu: 
a breach of tl 
to do any'act ] 
peace. . 

2. When a) 
cause aguinst t 
did not show t 
likely to occas 
it showed that: 
he was likely ¢ 

The case arc 
orival hat i 
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to interfere ‘in ` 

By Section ‘ 
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cause to be committed a breach of the peace; 


but the record shows the contrary. 


There 


was sworn testimony to the fact in the evi- 
dence of the wituesses who deposed that the 


owuer of the new hit was preparing 
means of resistance which were very 
to result in an affray. 


nective 


likely 


We give no opinion 
ns to the worth of this evidence; but the 


evidence, such as it is, was on the record, and 
the Sessions Judge probably overlooked it. 


The Deputy Magistrate’s order would 
have been illegal only if there had been no 
evidence. Asit is, itmay be an improper order, 
but cannot bp said to be nn illegal one with 


which this Court could 
tion 296, Code of Criminal P:ocedure. 


interfere under Sec- 


The papers are returned to the Sessions 


Judge. 





The 14th January 1874, 


Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 


Judges. 


Witnesses— Cross-examination— Accused Person 


— Act X of 1872 8. 218. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Mymensingh. 


The Queen 
versus 


‘Amiruddin Fokeer. 


Under s. 218 of the Code of Criminal Procedure, 
a Magistrate 18 not competent to refuse to recall the 
witnesses for the prosecution to be cross-examined by 
the accused, and it is not necessaly for the accnsed to 
show that he has reasonable ground» for his application. 


Reference. — Ix a cnse 


before Bnboo 


Chundro Mohun Roy, Deputy Magistrate at 
Mymensingh, one Amiruddin was charged 
with nn offence under Section 498 of the 


Indian Penal Code. 


After the charge agninat the accused had 
been drawn up, he petitioned the Court that 
the witnesses fot the prosecution might be 
recalled in order that he might cross-examine 


them'agnin on certain matters, 


The Court disallowed the prayer of the 
accused? and sentenced him to rigorous im- 


prisonment for six months, 


The Officiating Magistrate of the district 
confirmed the order of the Lower Court & 


/ 


nppeal, notwithstanding the objections 
by the appellant as to the illegality 
course pursued by the Deputy Magiat: 
refusing lis prayer to have the witnes 
the prosecution resummoned with a v 
lis cross-examiuing them. 

The Officiating Magistrate, in supp 
his order, urges (1) that as the wit 
for the prosecution were examined c 
same day the chatge was drawi 
the neensed might then have had 
recalled ; (2) that when the witnesses ou 
of the prisoners were examined on 
October, he did not on that dnie expre 
desire to have the witnesses for the 
cution recniled ; (3) that it was only oi 
October, after the case had beeu com 
that he made such application, and eve 
alleged no special grounds for it; (4 
there must be reasonable grounds sho 
such nu application, and that in this ca 
accused was not prejudiced by its 
refused. 

The Magistrate is in error in sup 
that the witnesses for the defence i 
case were ever examined by the I 
Mogistrate, and has oveilooked the fac 
the Deputy Magistrate adverts in his 
ment to the ciicumstance of no wit 
having been produced for the defence. 

This misconstruction of the facta, 
evei, does not touch the legal point in 
in the cnse, 

I submit that Section 218 of Act 
1872 does not leave it discretionary wi 
Court to reenll the witnesses for the 
cution nt the request of the prisoner. 

The provision of the law is absolute 
not conditional, on rensonuble ground 
shown for the application. 

The prisoner in this case never + 
his right to have the witnesses recallec 
the ruling of the Honorable Court in \ 
volume XVII, page 51, is exactly in p 

It was there laid down by the Hou 
Chief Justice aud Mr. Justice Ainslic 
“a Magistrate cannot refuse to allow 
nesses whom he allowed to be cross-exn 
by the necused previous to the prepara 
a charge, to be reenlled aud crogs-exa 
after the accused has been put upc 
defence under Section 252 of the Cc 
Criminal Procedure, treating them as 
nesses for the prosecution.” 

I submit that there has been a mı 
error in this trial by which the accuse 
been prejudiced; that the orders ¢ 
Deputy Magistrate and Magistrate shor 
svt aside, aud*a fresh trial ordered. 
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Judgment of the High Court. 


Kemp, J.—We think the Sessions Judge 
is right. Section 218 of the Crimiaal Pro- 
cedure Code enacts that an accused person 
“shail be allowed to recall and cross-examine 

» the witnesses for the piosecution.” It is not 


under the law necessary fer the accused to, 


show that he lins a reasonable ground for 
exercising the right of recalling and crosg- 
examining the witnesses. 


* The orders of the Deputy Magistrate and 
Magistrate are s96 aside, aud a new trial 
* ordered. 


The 17th January 1874. 


Present : 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Police Officer—Omussion to give Information— 
Act V of 1861 s. 44 — Act XLV of 1860 
8.177. 


< (Miscellaneous Case.) 
, Syed Futteh Mahomed, Petitioner. 


" Messrs. O. Piffard and C. Gregory for the 


Petitioner. 


Under Act V of1861, a Police officer is bound 
to communicate information to hig superior officer 
regarding the commission of a riot affecting the public 
peace, and to make an entry thereof in the diary which 

e is required by s. 44 of that Act to keep, and the 
omission to give such information brings him within the 
purview of s 177 of the Penal Code. ; 


Glover, J—TuHx accusediis, or rather.was, 
a Sub-Inspector of Police in charge of the 
Chowk Kullan Thannah, and he has been 
convicted under Section 29 of the Police 
Act and Section 177 of the Penal Code, and 
sentenced to three months’ rigorous impri- 
-sonment. The Sessions Judge confirmed the 
Magistrate’s order, and the case now comes 
before us under Section 294, Criminal Pro- 
cedure Code. 
” It has been frequently held that this Court 
has no power to interfere on the merits of a 
ease like this. The accused must show 
clearly that the conviction is wrong in law 
ae we can set aside the order complained 
i Now both the Lower Courts have found 
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as facts that there was a serious riot in which 
no less tban three persons were wounded ; 
that some of the rioters were sent in by the. 
Police to the thannah of which the accused, 
wns in charge, aud that bail was taken from 
them by the accused. In the diary kept by 
Futteh Mahomed, and which refers to the 
events of the duy in question, the riot is 
ignored nnd mention only made of a petty 
assault concerning which the parties were told 
to complain themselves before the Magistiate, 
and no mention is made of buil having been 
taken from any one. 

In his defence before the Mnogistrate, 
Futteh Mahomed alleged that he was ill at 
the time in question and saw no one; that 
he signed the diary without making himself 
acquainted with its contents; and that no 
bail was taken from any one. The finding’ 
of the Courts below shows that this defence 
was false in every particular, but if is 
contended for the accused by his Counsel, 
Mr. Piffard, that Futteh Mahomed was not 
legally bound to’ furnish a diary to his 
superior officer, and that in any case there is 
no evidence whatever to show that the 
omission in that diary was the result of any 
intention on the part of the Sub-Inspector to 
deceive the District Superimtendent, and that 
he had no reason to believe that the informa- 
tion supplied by him was false. Mr. Piffard 
also wished to draw a distinction between 
commission and omission, nnd contended 
that neglect of duty by omission to give 
information would not bring a Police officer 
within the purview of Section 177, Penal 
Code. ‘This seems an altogether untenable 
objection unless it could be shown that the 
Sub-Inspector was not legally bound to send 
information on matters connected with Police 
duties to his superior. If he was legally 
bound to give information, he would be 
legally bound not to omit to give such 
information, and such omission would make 
him punishable under the Section. 

There can be no question, it seems to me, 
as to a Police officer’s duty in a matter like 
this. By Section 44 Act V of 1861 (the 
Police Act) every officer in charge of a 
Police station is bound to keep a general 
diary in which he is to record “all com- 
“ plaints and charges preferred, the names 
“of all persons arrested, the offences charged 
“against them,” nnd by Section 23, he is 
bound to communicate intelligence respecting 
the “ public peace.” If then there had been 
a riot in which several persons had been 
wounded, and regarding, which information 
lad. beyn. given gt the Police stasion of 
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* “Chowk Kullan, Futteh Mahomed was legally 


bound to communicate such information to 
his superior officer nnd to make an entry 
‘thereof in the diary which the Act ordered 
to be kept. If Police officers are to be at 
liberty to give or withhold information regard- 
ing the public peace at their pleasure, for this 
would be the result of not being legally bound 
to give such information, their appointments 
might as well he abolished at once. 

Bat itis said that no evidence has been 
given to show that Futteh Mahomed had 
reason to believe that his entry in the diary 
that the case was one of common aseault was 
false, that he might on further enquiry have 
satisfied himself that the alleged riot and 
Wounding was a sham, and have therefore 
torn up the bail bonds and have considered 
himself justified in saying nothing more 
about the matter. Had this been so, the 
Sub-Inspector might have been exonerated 
from every thing but a careless and ignoraut 
discharge of his functions ; but his cunse was 
entirely different. He denied that he had 
seen any rioters at the thannah at all, and 
denied moreover that he had taken bail from 
any one. This must. onthe findings of fact 
come to by the Courts below, be considered 
as a false defence, and I do not think that 
the Magistrata and Sessions Judge were 
wrong in law when they drew the inference 
that Futteh Mahomed acted as be did wil- 


fully, and suppressed information which he | 


was bound to have given, and which informa- 
tion he had no reason to believe was false, 
from an improper motive. J think that his 
case came properly within the meaning of 
Section 177, Penal Code, and that there is no 
error of law in the Lower Courts pro- 
ceedings. 

Kemp, J.—I also think we ought not to 
interfere in this case. The learned Counsel 


has made an entirely new case for his client. 


In the Court below the appellant Futteh 
Mahomed stated that he was not present 
when the parties were brought to the Police 
station, and that he never took bail from 
them ; he further admitted that he signed 
the diary without being aware of its contents. 
His defence was found to be false, a finding 
with which we cannot interfere as a Court 
of revision. i 

Under the circumstances we think that the 
punishment (including the logs of his appoint- 
ment) which the appellant has alrendy 
undergong, is sufficient toymeet the require- 
ments of justice. We accordingly remit the 


remaining period of the sentence passed, 


upon him. 


4 


The 19th January 1874. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Evidence — Oath — Municipal Commissioner — 
Tllegality—Act VI of 1872 s. 5—Act X of 
1872 s. 296. 


Reference to the High Court under Section 
296 of the Code of Oriminal Procedure 
by the Sessions Judge of Hooghly. 


The Queen 
versus 
Tarinse Churn Bose, Petitioner. 


for the Petitioner. 


Baboo Obhoy Churn Bose 


Under Act VI of 1872 s. 5, the omission to take any 
oath, or any other irregularity in the form in which it 13 
administered, does not invalidate the proceedings. 

The High Court declined to interfere, under s. 296 
Act X of 1872, with the order of a Municipal Com- 
missione, who was the editor. of a newspaper, wo 
had, prior to the disposal of the case, made very strong 
remarks on the case ın the newspaper of which he was 
editor, holding that there was nothing illegal in his 
order; though he would have exercised a wise discretion 
if he had refused to sit as one of the Comimussioners 1u 
the case, 


Kemp, J.—TuHE petitioner has been fined 
' Rs. 10 under Bye-law 27 of the Serampore 
| Municipality. The order runs thus :—For 
obstructing a “public” nullnh which rung 
through his garden to and from the river, 
that he be ordered to clear out that portion 
of the nollah within thirty days from this 
date, subject toa penalty of four rupees a 
day thereafter for disobedience until the 
obstruction has been completely removed. 


(Sd.) GEORGE SMITE, 
Seoond Class Magistrate, 


THaxoor Dass Gossarn, 
Commissioner. 


The Judge has referred the case to this 
Court under the provisions of Section 296 
of the Code of Criminal Procedure, on the 
following grounds :— 

1st, ‘That, according to the decisions to be 
found in Bengal Law Reports, Vol. I, page 
41,* and Vol. XVIII, W. R., page 44, the 
order imposing a daily fine is illegal. 


*18 W° R., Crim., 44 (foot-note), 
e 8—4 
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2nd, That the evidence ig not recorded on 
oath, the consent of the pleader for the 
accused not being considered by the Judge 
to be legally sufficient. 

8rd, That Mr. George Smith, one of the 
Commissioners who decided this case, as 
Editor of the Friend of India newspaper, 
was not competent to try the case, inasmuch 
as he had already prejudged it in the columns 
of that newspaper. 

The Judge cites passages from the said 
newspaper of the 23rd October and 6th 
November. A passage from the same paper, 
dated the 27th November, written after the 
decision of the case, is also referred to by the 
Judge. 

On the first ground of reference, we think 
that: the daily fine for an offence which 
had not been committed is illegal.— Vide 
Bengal Law Reports, Vol. I, page 44;* 
Criminal Rulings, which was followed in 
the case of W. N. Love, W. R, Vol. XVIIL 
page 44. 

With reference to the second ground of 
reference, we think thai, under Section 5, Act 
VI of 1872, the omission to take any oath, or 
any other irregularity in the form in which 
it was administered, would not invalidate the 
proceedings of the Municipal Commissioners. 

On the third ground of reference, we think 
that Mr. G. Smith would have exerolsed a 
wise discretion in refusing to sit as one of the 
Commissioners in this case. Mr. Smith bad, 
prior to the disposal of the case, made some 
very sirong remarks in the Friend of India, 
of which paper he is admittedly the Editor. 

Mr. G. Smith has also published some 
remarks of a highly improper character in 
the same newspaper after deciding the conse as 
Municipal Commissioner, but we cannot say 
that Mr. G. Smith acted illegally, and we 
observe that he was assisted in the case by 
another Commissioner, Baboo Thakoor Dass 
Gossain. The fine of Rs. 10 under Bye- 
law No. 27 is strictly legal. It may be a 
question whether the nullah in question is a 
public nullah. The fact that the Municipal 
Commissioners choose to call it so in their 
order fining the petitioner, will not prejudice 
the petitioner’s title. No. 27 of the Bye-laws, 
which have been sanctioned by the Govern- 
ment of Bengal, and have therefore the same 
effect as if ingerted in Act ILE of 1864, see 
Section 86 of the Act, enacts that no person 
shall, without the written permission of the 
Commissioners, set up any obstruction in 


#18 W, E., Crim, 44 (footenote). 
i e 


“any” nullah or watercourse, and the Com- 
missioners may order the removal of any 
such obstruction on grounds of public health. 
Penalty for infringement, Rs. 10. The peti- 
tioner does not allege that he has obtained 
the written permission of the Commissioners, 
and the Bye-law does not refer to a public or 
private watercourse. It distinctly states that 
the obstruction of any watercourse shall sub- 
ject the offender to fine. The order imposing 
a daily fine must be set aside. The pro- 
ceedings of the Municipal Commissioners in 
other respects are not interfered with. 


The papers are returned to the Judge. 


The 20th January 1874. 


Present: 


Tha Hon’ble F. B. Kemp and F. A. Glover, 
i Judges. 


High Court— Jurisdiction—Procedure— Breach 
of the Peace— Act X of 1872 8. 530. 


(Miscellaneous Case.) ` 
Run Bahadoor Singh, Petitioner, 
versus 
Har Doyal Singh, Opposite Party. 
i Mr. C. Gregory for the Petitioner, 


Mr. C. Piffard and Moonshee Mahomed 
Yusuff for the Opposite Party. 


An order passed by an Assistant Magistrate in a 
case of breach of the peace, under s, 5380 of the Code of 
Criminal Procedure, was referred to the High Court by 
the Sessions Judge with a recommendation that the 
order should be set aside on certain grounds stated, 
the want of jurisdiction in the Assistant Magistrate 
not being one of the grounds. The Division Bench 
before whom that reference came declin&d to inter- 
fere with the order. It was held by another Division 
Pench before wham the matter was aubsequently brought 
on motion, that they were not debarred from. entering 


\ 


THE WEEKLY REPORTER. Rulings. [Vol. XXI. \ 


i 1874.) Criminal THE WEEKLY ‘REPORTER. Rulings: 33 


















into the question of the want of jurisdiction ; and as the 
effect of the Assistant Magistrate's order was to preju- 
dice one of the parties, the order, which was admittedly 
without jurisdiction, was set aside. 


Court upon a reference from tire’ Sessions 
Judge of Gya. On the 16th of June 1873 
the matter came before Justices Markby and 
.| Birch, and those learned Judges were of 
opinion that it was ‘‘quite possible that 
“there might have been, as the Judge says, 
“ some informality amounting to irregularity 
“in the proceedings, but there is nothing 
“ whatever tv show us that the rights of the 
“parties have been in any way interfered 
“with. We think therefore that in the 
“exercise of our discretion we ought not to 
“interfere.” 

Subsequently the matter was brought ` 
before another Bench, consisting of Justices 
Kemp and Pontifex, on the allegation that 
Justices Markby and Birch had declined to 
henr the pleader for Ruu Bahadoor Singh 
on the question of jurisdiction, which ques- 
tion was not in any way raised in the order 
of reference by the Sessions Judge of Gya. 
Justices Kemp and Pontifex granted a rule 
calling upon the opposite party, Hur Doyal, 
to show cause why the order of the Assist- 
ant Magistrate, duted the 6th February 1873, 
should not be set aside as passed entirely 
without jurisdiction. The case has now 
been fully argued by the learned Counsel on 
both sides. In a case like this, unless it weree o 
very clear that the point now raised was not 
included in the order of reference by the 
Sessions Judge, and was not argued befora 
Justices Murkby and Birch, we should have 
hesitated to interfere iu the matter ; but it 
appears to us manifest that the question 
which is now raised, and which is one of 
jurisdiction, did not in any way form 
the subject-matter of the order of refer- 
ence, or of the argument before Justices 
Markby and Birch. It is admitted that Run 
Bahadoor Singh, who has acquired the pro- 
perty from Ismed Kooer, is the zemindar. 
It is also admitted that Hur Doyal Singh 
had held a ticca lease of a portion of this 
mouzuh, which lease had expired. Haur 
Doyal Singh alleges that bis lease has been 
renewed by the zemindar, and that fact is 
denied by Ruu Bahadoor Singh. From the 
statements put in by Hur Doyal Singh hım- 
self, it is clear, und this much was admitted 
by the learned Counsel, Mr. Piffard, who 
appears for Hur Doyal Singh, that the pro- 
perty in dispute is ijmalee property. Now 
it has been ruled by this Court on several 
occasions that disputes regarding ijmMlea 
property, namely, disputes with reference to 
the right of a party to collect the rents of a 
defined share in a joint property, cannot form 
the subject, "of. enquiry and decision under 


2 e 


Kemp, J—Tue opposite party in this 
case, Hur Doyal Singh, in January 1873, 
appears to have presented a petition to the 
effect that a breach of the pence was con- 
templated with reference to a dispute which | 
existed respecting the lense of an 8}-anna 
share of Mouzah Inderpore. The, ‘police 
appear to have been directed to report in the 
matter, and the result of the enquiry was 
that there. was no immediate prospect of a 
brench of the pence, but that, looking to tha 
position of the parties, it was not improbable 
that the dispute would lead to a breach 
of the pence. Upon this, the Assistant 
Mngistiato called upon Run Bahadoor 
and others to show cnuse why he should 
not enter into recognizances to keep the 
peace. The summons to Run Bahadoor 
Singh did not contemplate an enquiry under 
the provisions of Section 530 as to pos- 
session. On Run Balhadocr Singl’s applica-: 
tion to appear to show cause by mooklitar ho 
was permitted to do so, and the Assistant’ 
Magistrate thought proper to enter also into 
the question of possession. The Assistant 
Magistrate states that the -parties expressed 
their consent that this should be done, and 
therefore, although he had held no prelimin-- 
ary proceeding ns required by law before a 
case can be brought under the purview of 
Section 530, he liad proceeded with reference 
to tle consent oftthe parties to adjudicate 
upon ‘the question of possession, and there 
can be no doubt that the Assistant Magis- 
tiate bas found that the opposite party, Hur 
Doyal Singh, is in possession. Upon this, 
Run Bahadoor Singh, the petitioner before 
us, there being no appeal against the order of 
the Assistant Magistrate, applied to the 
Sessions Judge of Gya to refer the matter to 
the High Court, The Judge thereupon 
referred the matter to this Court, being of 
opinion that the order of the Assistant 
Magistrate was illegal and ought to ‘be 
quashed for these reasons, unmely, lst, that 
the summons to Run Bahadoor Singh to 
show cause why he should not be bound 
down .in revognizances' to keep the peace 
mentioned a sum much less, or ‘one-half-of 

< that which was eventually entered in the 
recoguizance bond ; and 2ndly, because the 
Assistaht Magistrate had entered into the 
question of possession without holding the 
necessary preliminary proceeding in the: 
matter. The case therefore came before this 
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Section 580. In those cases the remedy and 
the course of action to be pursued in “cases 
of that description is very clearly pointed 
out. It is also very clear that in this cave 
the order of the Assistaut Magistrate, which 
is an order passed entirely without jurisdic- 
tion, has greatly prejudiced the petitioner 
Run Bahadoor Singh. He is acknowledged 
to be the zemindar, and the question between 
him and his lessee is whether the lense was 
rénewed or not. ‘Thatis n question which 
can be disposed of by the Civil Court. The 
order of the Assistant Magistrate, which was 
passed eutirely without jurisdiction, unless 
set aside, will force Run Buahadoor Singh 
into the Civil Court as plaintiff with the 
onus upon him, Therefore, looking to the 
fact that the order was passed entirely 
without jurisdiction, and the title of Run 
Balindoor Singh as zemindar has been greatly 
prejudiced by such order, we set aside the 
order of the Assistant Magistrate, dated 6th 
February 1873, as passed without juris- 
diction. 


Glover, J—I concur in thinking that we 
ought to interfere in this case. The order 
of the Assistant Magistrate was admittedly 
passed without jurisdiction, and we ought 
not, I consider, to decline interference merely 
because the poiut was not raised by the District 
Judge who made the original reference. Ii 
is clear that the Division Bench made their 
order on the Judge’s reference alone, and 
were not asked to interfere on the question 
of jurisdiction, This point comes before the 
Court for the first time on the present 
motion. 


It may be, I think, that we should not have 
been called upon to take any action in the 
maiter, had not the petitioner been prejudiced 
by the Assistant Magistrates order, Under 
ordinary circumstances we might have said 
that the petitioner’s negleot to urge this 
objection before the Lower Courts was a good 
reuson for our declining to help him now. 
But as Mr. Justice Kemp has pointed out, 
Run Kahadoor Siugh is placed in a very dis- 
advantageous position by the Assistant Magis- 
trate’s order, A party whose right he 
strenuously denies las been declared entitled 
to retuin possession of the share in question, 
and before he can get rid of this incum- 
brance, the petitioner, who is admittedly the 
preprietor of ihis lund, will be obliged to 
undergo the trouble and expense of n civil 
suit, This being the result of the Assistant 
Magiétrate’s illegal order, I think we are 
bound to interfere and set mattérs right, 


The 26th January 1874. 


Present: 


[he Hon’ble F. B. Komp and F. A. Glover, 
Judges. 


Jurisdiction— Magistrate—Dacoity—Act XLV 


of 1860 s. 211. 
( Miscellaneous Case. ) 


Kader Buksh, Petitioner. 
Mr. C. Gregory for the Petitioner. 


A Magistrate has no jurisdiction to convict in a case 
ım which the accused is charged, under s. 211 of the 
Penal Code, with having falsely instituted a criminal 
charge of the offence of dacoity. 

Kemp, J.—On the 81h of January instant 
we sent for the record and ordered 
notice to be given to the Magistrate. Mr. 
Gregory, who appears for the petitioner 
Kader Buksh, points out that the petitioner 
has been convicted by the Magistrate of 
Purneah under Section 211 of the Jnudian 
Penal Code, That Section enacts that 
“ whoever, with intent to cause injury to any 
“ person, institutes, or causes to be instituted, 
“any oriminal proceeding against that 
‘person, or falsely charges nny person with 
“having committed an offence, kuowing that 
“there is no just or lawful grounds for such 
“proceeding or chaige against that person, 
“shall be punished with imprisonment of 
“either description fora term which may 
“extend to two years, or with fine, or with 
“both ; and if such criminal proceeding be 
“instituted on a fulse charge of an offence 
“punishable with death, transportation for 
“life, imprisonment for seven years or 
‘upwards, shall be punishable with imprison- 
“ment of either description for a tem 
“which may extend to seven years, and shall 
“also be linble to fine.’ Now the offence 
charged in this case is said to have been a 
fulse charge of the offence of dacoity,—an 
offence punishable in some cases by death, 
and in others by transportation for life, or by 
ligorous imprisorment for seven years or 
upwards. An offence of this deséription is 
triable by the Sessions Court alone, and under 
Schedule 4 of the Code of Criminal Proce- 
dure, under the heading Section 211, the latter 
portion of it, it is clear that the offence 
charged,—namely, dacoity, being triable by 
the Sessions Court nlone, the conviction and 
sentence passed by the Magistrate in this 
case are itlegal and must be annulled as 
passed without jurisdiction, Thid order 
will also apply to the case of the prisoner 
Ujyal, although he thas not appealed to this 
Chart, 
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The 26th January 1874. 


Present : 


The Hon’ble F. B. Kemp aud F. A. Glover, 
Judges. 


Ailempt—Previous Conviction —Punishment— 
Act XLV of 1860 s. 75, 


Committed by the Magistrate, and tried by 
the Sessions Judge of West Burdwan, on 
a charge of attempt at housebreaking 
by night in order to the commission of 
theft. 


The Queen 
versus 


Damu Haree, Appellant. 


Section 75 of the Penal Code 19 restricted to offences 
onder Chapters XII and XVII of the Code of Criminal 
Procedure when the term of imprisonment awardable is 
three years’ imprisonment and upwards, and does not 
iefer to an ive to commit any of those offences, nor 
can any case be brought within ıt merely because the 
panisknent that may be fgıven for ıt extends to three 
years and upwards, 


Glover, J—THE prisoner in this cage has 
been couvicted under Sections 457, 458, and 
511 of the Penal 'Code, and in accordance 


with Section 75 has been sentenced to- 


transportation for life, be having been 
previously convicted under the Penal Code 
of ‘dacoity. 

There can be no doubt, I think, of the 
man’s having been caught in the act of 
breaking into a house by night, but I do 
not concur in the sentence passed by the 
Sessions Judge. 

In the first place Ido not see how Sec- 
tion 76 applies. That Section refers to 
offences committed and made punishable 
under Chapter XII or XVII of the Code 
with imprisonment for three years or upwards, 
and not to an attempt to commit any of those 
offences. Penal statutes must be strictly 
construed, and it would not be right to 
include Chapter XXII within the purview of 
Section 75 when that Section only mentions 
other Chapters of the Code, and not the one 
relating to attempts. The Sessions Judge 
has, I think, mistaken the meaning of the 
words of the Section. They seem to me 
clearly to restrict the action of the law to 
cases uwder Chapters XII and XVII when the 
term of imprisonment*awardable ia three 
years’ imprisonment and upwards, and not to 
allow of any case being brought within the 


e 
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Section merely because the punishment that 
may be given-for it extends to three yeurs 
and upwa: ds. 


The prisoner has been convicted of attempt 
at housebreaking by night, having mado 
preparation for causing hurt, &c., under 
Section 458, and the punishment might be 
therefore by Section 511 oné-half of the 
longest period provided for the substantive 
offence. Now, under Section 458, the high- 
est puvishmeut awa dable would be fourteen 


years’ rigorous imprisonment with fioe, 50 


that admitting the circumsianees of aggrava- 
tion in this case against the prisoner, the 
maximum punishment that can be inflicted 
on him is seven years’ rigorous imprisonment, 


I think that the Sessions Judge’s sentence 
should be modified, and the prisoner be een- 
tenced to seven years’ rigorous imprisonment, 
I think moreover that this is a sufficient 
punishment, bearing in mind thatthe former 
offence though technically dacoity was really 
committed by a band of starving men, and 
that food was the thing robbed. 


Kemp, J.—I concur. 


The 27th January 1874, 


Present: 


The Hon’ble E. B. Kemp and F. A. Glover, 
Judges. 


Abetment— Conspracy—Act XLV of 1860 s. 108. 


Committed by the Magistrate, und tried by 
the Sessions Judge of Shahabad, on a 
charge of abetting a false charge with 
intent to injure. 


The Queen 
versus 


Gobind Dobey and others, Appellants.’ 


woe 


Mr. M. L. Sandel for the Appellants. 


e 
Under Explanation 5, s. 108 of the Penal Code, it 
is not necessary to the commission of the offence of 
abetment by conspiracy that the abettor shall concert 


the offence with the person who commits it, It is 
. 9—~A 
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sufficient if he engage iu the conspiracy in pursuance of 
which the offence is committed. ’ 
Kemp, J—In this case the prisoner 
Gobind Dobey has been convicted under 
Section 211 of the Indian Penal Code, and 
has been seutenced to four years’ rigorous 
imprisonment and to pay a fine of Rs. 200, 
or on default-of payment of that fine to suffer 
rigorous imprisonment for a further period 
of two years. The other prisoners, four iu 
fumber, have been convicted of an offence 
under Section 211 and Section 109 ; that is, 
with abetment of the offence under Section 
211, and they have been sentenced to two 
years’ rigorous imprisonment and to pay a 
fine of Rs. 50, or in default of payment of 
that fine to further rigorous imprisonment 
for one year. The case of Gobind Dobey, 
as observed by Mr. Sandel, is somewhat 
different from the case of the other prisoners. 
We take his case first. Gobind Dobey 
undoubtedly charged Rambudun Singh and 
others with the murder of his brother 
Ramnidhee Dobey. ‘That charge the Assess- 
ors and the Judge have found to be false, 
aud they have also found on the evidence 
of Rambudun Singh and other witnesses 
examined for the prosecution that Ramnidhee 
Dobey committed suicide by throwing him- 
self off a precipice in the neighbourhood of 
the village. Considering that evidence, we 
see no reason to interfere with the finding of 
the Judge and Assessors with reference to 
Gobind Dobey, with this exception that the 
term of imprisonment to which he has been 


“sentenced on default of payment of the fine 


of Rs. 200 is not strictly legal. Under 
Section 65 of the Penal Code, the term of 
imprisonment in default of payment of a fine 
shall not exceed one-fourth of the maximum 
period of imprisonment fixed for the offence, 
Now the maximum of imprisonment fixed for 
an offence under Section 211 is seven years. 
Therefore one-fourth of seven years would 
not be two years, and so far the sentence of 
the Sessions Judge is wrong in law and 
must be amended. The prisoner Gobind 
Dobey will, in default of payment of the fine, 
suffer rigorous imprisonment for a further 
period of twenty-one months. With refer- 
ence to the other prisoners, four in number, 
they have been convicted of abetting Gobind 
Dobey in bringing this false charge as 
against Rambudun Singh and others by 
censpiracy. Their conviction entirely 
depends, we may say, on the evidence of 
Mr. Charles, the District Superintendent of 
Police. This witness was not sent up with 
the other witnesses for the prosecution in 





the first instance, but was summoned by the 
Sessions Judge after the prisoners had been 
put upon their defence, and after Mr. Charles” 
examination, which was taken in thé presence 
of the prisouers, they were culled upon for a 
further defence but they did not add any- 
thing to their former defence. Mr. Sandel, 
who appears for the prisoners, has very 
strenuously relied upon the vagueness of the 
evidence of Mr. Charles with reference to 
what these four prisoners stated before him 
with reference to the fact that Rambudun 
Singh had kicked the deceased Ramnidhee 
Dobey, and by that act caused him to fall 
over the precipice. We have carefully 
considered the evidence of Mr. Charles, and 
we do not find that the witness is at all 
vague or indistinct with reference to the 
statements made by these four prisouers ; all 
that he says is that he cannot recall the 
precise Hindee term used by them for 
“rolling over” the precipice, but he distinctly 
says that these four prisoners stated before 
him that they saw Rambudun Singh kick 
Ramnidhee Dobey over the precipice, and 
that they gave their statements as eye- 
witnesses, and not as speaking from hearsay. 
We therefore think there is nothing vague 
or indefinite in the evidence of the District 
Superintendent. 

Then with reference to the offence of 
abetment, it is contended that it has 
not been legally made out in this case. 
We think it has. Under Explanation 5 
Section 108 of the Indian Penal Code, it is 
uot necessary to the commission of the 
offence of abetment by conspiracy, as in this 
case, that the abettor should concert the 
offence with the person who commits it. It 
is sufficient if he engage in the conspiracy in 
pursuance of which the offence is committed. 
Now, having found in concurrence with the 
Assessors and the Sessions Judge that 
Gobind Dobey committed an offence under 
Section 211, and also finding as we do on 
the evidence of Mr. Charles, which has been 
properly relied upon, that these four prison- 
ers did intentionally give false statements 
before him, aiding the statement of Gobind 
Dobey which was clearly a false one, we 
think they have been rightly convicted. In 
their case the additional term of imprison- 
ment in default of payment of the fine is one 
year, and as the maximum term of imprison- 
ment fixed for the offence is seven years, the 
sentence of further imprisonment Yor one 
year in default of payment of the fine is not 
illegal. The sentence passed upon thege 
fur prisoners will, therefore, stand intact. 
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The 28th January 1874. 


Present: 


The Howble F. B. Kemp and F. A. Glover, 
Judges. 


Sessions Judge—Commitment— False Epidence— 
Act XLV of 1860 s. 1983—Act X of 1872 
8. 472. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Dinagepore, on a 
charge of giving false evidence. 


The Queen 


versus 
Unnath Bundhoo Bauerjee, Appellant. 


Baboos Doorga Mohun Doss and Grish 
Chunder Ghose for Appellant. 


Under s. 472, Code of Criminal Procedure, before a 
Sessions Judge can commit a person to the Court of 
Seasions, it is necessary that the offence should have 


. been committed before the Sessions Court and that it be 


one within the cognizance of, and triable exclusively by, 
that Court. 


The offence of intentionally giving false evidence 
(s. 198, Penal Code), not being triable exclusively by 
the Sessions Court, is not one in which the Sessions 
Judge can commit. 


Kemp, J.—Tue prisoner has been’ cop- 
victed’ under Section 198 of the Indian 
Penal Code of the offence of giving false 
evidence, and he was tried before the Court. 
of Sessions of Zillah Dinagepore. The point 
taken in appeal is that under Section 472 
of the Criminal Procedure Code, the Ses- 
sions Judge of Dinagepore had no juris- 
diction in charging the prisoner and commit- 
ting him upon that charge to take his trial 
before the Sessions Court. Section 472 
enacts that the Court of Sessions may charge 
a person for any such offeuce committed 
before it or under its own cognizance, if the 
offence be triable by the Court of Session 
“exclusively,” and may commit or hold to 


* bail and try such person upon its own charge. 


Three things therefore must occur before 
the Court of Sessions can legally proceed, 
namely, that the offence be committed before 
the Sessions:Court ; 2nd, that it must be on 
offence within the cognizance of that Court ; 
and 8rd, that the offence be one triable by 
that Court “exclusively.” Now it is clear 
on referring to the Schedule appended to the 
Criminal Procedure Code that offences under 
Section 193 (that being the offence with 
which the prisoner before us has been 
charged) is not an offence exclusively triable 
by the Sessions Court, Therefore it follows 
that the committal was without jurisdiction, ' 
It has been thrown out during the course of 
the argument that this defect might be cured 
by the provisions of Section 183 of the 
Criminal Procedure Code, but that Section 
refers to the finding and sentence passed hy 
a Court of competent jurisdiction, and this 
not being a finding or sentence by a Court 
of competent jurisdiction the last quoted 
Section in no way applies. We, therefore, 
quash the proceedings of the Sessions Judge 
and direct the release of the prisoner, 


Glover, J.—I concur. 





The 28th January 1874. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 

3 Judges. 

Recognizance—Breach of the Peace—Act X of 
1872 s. 489. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Dacca. 


Sahebdi 


versus 


Kuran and another. 


No order requiring personal reccgnizance to keep the 
peace can be passed under Act X of 18728 489, unless 
the accused has been convicted of 110ting or any other 
offe..ce. 

e 
Reference. — Tue complainant charged the 
defendants with causing hurt to him. The 
Joint Magistyate disbelieved the story le 
ee 10—a 
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told, and dismissed tho case, but remembering 
that the complainaut had been beaten, and it 
was evident fiom the appearance of the 
defendants that they were luttee-men, said 
that he had little doubt that they took part 
in whatever disturbance took place, ordered 
them to give a bail of Rs. 200 to keep 
the peace fur one year. and the defendants 
being unable to give this bail are now in 
jail. 

I am of opinion that the Joint Magistrate’s 
order was not wnrranted under Section 489 
of the Code or Section 491: and more- 
over that the order which is grounded on 
unproved assumption of the Joint Magis- 
trate is wrong in itself. 

As the Joint Magistrate has left this 
district, I do not consider it necessary to 
call on him for an explanation. 


Judgment of the High Court. 


Kemp, J.—We concur with the Judge 
The Joint Magistrate does vot state the 
Section under which he calls upon the 
accused to enter into recognizances to keep 
the peace. If the Joint Mngistrate proceeded 
under Section 489, his order is illegal, as the 
accused has not been convicted of rioting or 
any other offence ; if under Section 491, the 
proceedings are also illegal, as the accused 
were not called upon to show canse nor was 
any evidence recorded. The order of the 
Joint Magistrate is quashed. 


The 28th January 1874. 


Present: 
The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 
Mischief—Act XLV of 1860 s. 426. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Rungpore. 


Shakur Mahomed (Accused), Petitioner, 
versus 


Chunder Mohun Sha (Complainant) 
Opposite Party. 
In a case in which the aconsed was charged with 
jeaving cut and carried away bamboos the right to which 


was disputed, 1t was held that he could not be convicted 
\ of mischief under a. 426 of the Penal Code. 


Reference.—It appears that the complain- 
ant Chunder Mohun Sha cémplamed that 


‘iat 


the defendant Shakur Mahomed and others 
forcibly cut and removed certain bamboos 
that stood on hia land. The defendant 
denied the charge and urged that the bamboo 
tope belonged to one Permananda Pyeka:, 
who having leased it to Majitullah, the latter 
had the bamboos cut by his servants. Tho 
complainant Chunder Mohun also admits in 
his sworn statement that the accused persohs 
cut and carried away the bamboos ou tho 
allegation of their right to them by purchase. 
The Deputy Magistrate, Tarinee Pershad 
Roy, considering the fact of the land on 
which the bamboos were situated being in 
possession of the complainant, and the 
defendant’s having committed mischief by 
cutting and removing them proved, has 
convicted the defendant under Section 426 
of the Indinn Penal Code and sentenced him 
to a fine of Rs. 10. Now under the circum- 
stances of the case, as given above, I think 
the Deputy Magistrate has, iu having con- 
victed the defendant of mischief under Sec- 
tion 426, made an error in a point of law. 
The mischief of which the accused was con- 
victed consists in cutting and taking away 
certain bamboos the right to ‘which was 
disputed. The essence of the offence of 
mischief is that the offender must cause the 
destruction of property or such change in it 
or in its situation “as destroys or diminishes 
its value or utility or affects it injuriously. 2 
Now as bamboo is a thing which is grown to 
be cut, the cutting and removing it ‘does not 
amount to its destruction or other injury 
defined above. If there be any? dishonest 
intention, the act of the offender in causing 
n wrongful losa to the complainant would 
amount to theft, and not mischief; but it 
seems to me clear from complainant’s own ` 
statement and certain documents filed by the 
accused that there is a dispute regarding the 
title to the land on which the bamboos, said 
to have been cut and removed, were situated. 

On these grounds I think the order of the 
Deputy Magistrate convicting the accused of 
mischief is wrong in law and should be set 
aside. I therefore submit the proceedings to 
the Hon’ble Court for such orders as‘they 
may deem fit. 

The Deputy Magistrate having left the 
district before the case was taken up by 
this Court no explanation has been called for 
from him. 


Judgment of the High Cou?t. 


Kemp, J.—We concur with the Judge 
and quash the conviction. The fine must be 
Pefunded, if paid, 


° 
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The 5th February 1874. 


Present: 


The Hon'ble Louis S. Jackson and W. 
Ainslie, Judges. 


High Court—Murder—Culpable 
Act X of 1872 s. 280. 


Homicide— 


The Queen 
versus 


Shaikh Roheem, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Sylhet, on a charge 
of culpable homicide not amounting to 
murder. 


Under s. 280 of the Code of Criminal Procedure, 
the High Court altered the conviction in this case from 
culpable homicide into one for murder, and enhanced the 
sentence accordingly. 


Jackson, J.— THE prisoner, Shaikh 
Roheem, had been in the habit-of ill-using 
his wife, the witness Bunee Jan, who had 
been previously married to his brother, and 
whom he had married against her will on the 
brother’s death. 


The wife at last entrented her father to 
take her away, and the father accordingly 
came to the village fur that purpose accom- 
panied by a cousin. 


The prisoner hearing that his wife’s father 
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neighbour named Soobundee, and armed with 
a heavy latee. 

They overtook the fugitives and attacked 
them. The wife gives a very clear account 
of what took place, Both men set upon the 
father with their latees, kuocked him down, 
and beat him in the most brutal manner, 
inflicting several severe blows on the head, 
causing a double fracture of one arm and 
breaking several ribs; so that his death 
oceurred either on the spot or very shortly 
after wards, 

The unfortunate wife and 
concealed themselves till morning. 

Upon this evidence the Sessions Judge of 
Sylhet hus convicted the prisoner Roheem 
(the other man implicated appears to havo 
absconded) of culpable homicide. He con- 
siders that the offence does not amount to 


her cousin 


murder, inasmuch as the prisoner acted 
immediately on grave and sudden p1ovocation, 
i.e., on the taking away of his wife. 

The prisoner has appesled. 

We see no reason whatever to doubt the 
truth of the evidence, nnd we are compelled 
to disagree entirely with the Judge, who 
finds in the circumstances of this cuse any- 
thing to reduce the prisoner’s offence below 
that of murder. i 

It was certainly a murder of the most 
atrocious kind, and the previous circum- 
stances, so far from raising a plea of provoca- 
tion, either grave or sudden, add largely to 
the prisoner’s guilt. 

If the case had been before us under other 
circumstances, we should unhesitatingly have 
passed a sentence of death. 

We avail ourselves of the powers vested 


bad arrived, and surmising that he had been | 4 us, as the Appellate Court, by Section 


sent for by the wife, guve her another 
beating. 
© After dark she set off with her father and 
The 
prisoner on discovering her escape imme- 
` diately started in pursuit, accompanied by°a 


cousin towards the father’s house. 


, 


280 of the Code of Criminal Procedare, 
We alter the finding of the Court of Session 
by finding the prisoner guilty of murder, aud 
we enhance the punishment awarded by 
sentencing the prisoner to be tranzpoited for 
life. ` a 

—  @ 
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The 5th February 1874. 


Present: 


The Hon'ble Louis S. Jackson and W. 
“Ainslie, Judges. 


e 

Whipping — Previous Conviction — Theft — 
Punishment—Charge—Act XLV of 1860 
s. 879—Act VI of 1864 s. 7—Act X of 1872 


8. 439. 


The Queen 
versus 


Esan Chunder Dey, Appellant. 


° Committed by the Magistrate, and tried by 
the Sessions Judge of Dacca, on a charge 


of committing theft. 


A senteice of whipping cannot, with reference to 
Act VI of 1864 8. 7, be passed on a conviction for theft 
under s. 879, Penal Code, as the former section only 
provides for sentences of imprisonment for a term not 
exceeding three years, 

The fact of previous convictions should, under Act X 
of 1872 s. 489, be stated in the charge, when it is 
intended to prove them for the purpose of enhancing 
punishment. 


The question of proof of previous conviction is one of 
fact which ought to go tothe Jury ond must be 
determined by a Jury. 


Ainslie, J.—T ue record of this case was 
originally called up on a review of the 
Sessions statements of the district, and subse- 
quently an appeal was lodged by the prisoner. 


He was charged under Section 879 of the 


Indian Pennl Code, found guilty by the 
° 
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unanimous verdict of a Jury, and sentenced 
by the Sessions Judge to transportation for 
life, and further to suffer 30 stripes. 

The latter part of the sentence is directly 
in contravention of the provisions of Section 
7 of Act VI of 1864. 

Section 379 of the Indian Penal Code 
only provides for sentences of imprisonment 
for a term not exceeding three years. It is 
evident that the Judge has treated this as a 
ease falling within the provisions of Section 
75 of that Code, and has inflicted the severest 
penalty which can be awarded under that 
Section. 


2 


` The sentence appears to us wholly out 
of proportion to the offence; but there is 
another objection to it which prevents our 
dealing with the case by a final order. The 
Judge overlooked Section 489 of the Code 
of Criminal Procedure which makes it neces- 
sary to state the fact of previous convictions 
in the charge, when it is intended to prove 
them for the purpose of enhancing punish- 
ment. It is stated by the Judge that the 
omission in the charge was not noticed by 
him till after sentence had been passed, when 
amendment was barred by the last words 
of that Section. 


The question of proof of previous con- 
victions is one of fact which ought to have 
gone to the jury, aud must be determined by 
ajury. We think we should not meet the 
requirements of justice if we simply reduced 
the sentence to one for the maximum term 
prescribed in Section 379 of the Indian 
Penal Code, and we therefore set aside the 
sentence passed by the Judge on the prisoner, 
and direct him to draw up the charge in 
conformity with Section 439 of the Criminal 
Procedure Code, and to complete the trial of 
the prisoner on the charge so draw before 
the same jurors, after*giving him an oppor- 
tunity of making a fresh defence to that 
completed charge, 


+ 
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The 17th February 1874. 


Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Magistrate—Mooktear—Act XX of 1865. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Dinagepore. 


Roopo Bewah 
versus 
Kekaroo. 


A Magistrate has no power to suspend a mooktear 
under Act XX of 1865. : 


Reference.—On the 14th ultimo a woman 
named Roopo Bewah preferred a complaint 
before the Joint Magistrate of Dinagepore 
against one Kekaroo, charging him with 
having entered her house and committed 
yape upon her; that she complained to the 
Police who would take no action in the 
matter ; she therefore wished the Magistrate 
to take up the case. 

In her deposition before the Joint Magis- 
trate she further added that she bad had an 
intrigue with Kekaroo for some time and was 
with child by him. 

The Joint Magistrnte after taking the 
woman’s deposition dismissed the complaint, 
being of opinion that the woman, an ignorant 
person, had evidently been put up to laya 
case of rape without any foundation. The 
Joint Magistrate further ordered that “the 
mooktear Bhaol Chunder, who wrote her 
petition, be suspended for two months.” 

‘The Joint Magistrate has by this order 
suspending the mooktear clearly usurped the 
functions of the High Court (see Sectign 16 
Act XX of 1865), and I beg to recommend 
that the order be quashed. 

A letter from the Joint Magistrate, No. 
189, dated 20th ultimo, will be found with 
the record in which he explains that he 
acted under the power given him by Section 
186, Code of Criminal Procedure. In that 
case his order is opposed to High Court’s 
Circular No. 18, dated 29th August 1870.* 

Judgment of the High Court. 

Kemp, J.—The order of the Joint Magis- 
trate is quashed. That officer had no power 
to suspend the mooktear under Act XX of 
1865. . 


* 14 W. R, Crm. Cirs., 5. e 
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The 17th February 1874. 


Present : 


The Hon’ble F. B. Kemp and W. Ainvsli>, 
Judges. 


Commitment—Sessions Judge— Cheating — For- 
gery—Act XLV of 1860 s. 494—Act X oj 


1872 gs. 4 g 296. : 


(Miscellaneous Case.) 


e 
Joy Kurn Singh and another, Petitioners, 
versus 


Man Patuck, Karpardaz of Mussamut Sook- 
bharee, Opposite Party. 


Mr. R. T. Allan ond Baboos Nilmadhul” 
Sein and Hurrihur Nath for the Peti- 
tioners, 


Mr..C. Gregory, Mfr. M. L. Sandel, Baboos 
Chunder Madhub Ghose and Boodh 
Sen Singh, and Moonshee Mahomed 
Yusoof, for the Opposite Party. 

An order of conimitment by a Sessions Judge under 
a. 296 of the Code of Criminal Procedure is bad in fourm 
if it does not specify the offence for which the partcs 
aie to be committed for trial to the Sessions, 

A trial for the offence of cheating is not a Sessions 
case within the meaning of g. 296, having regard to th: o 
first portion of the definition of Sessions case in =, } 
of the Code, which must be read as if the word “ only ” 
followed the words “ triable by a Court of Session.” 

A misrepresentation by false description of one’s po i- 
tion in life falls under the heading of cheating, and pet 
under that of forgery. Where, therefore, n document 
purported to have been signed by G. L., putwaree, and 
it was said that it was signed by G. L, but ata ume 
when G. L. was not a putwaree, it was held that the 
document was not a forgery within s, 464 of ‘the Penal 


Ainslie, J—Tuis is an application to 
quash a commitment directed by the Sessions 
Judge of Gya under Section 296 of the Cri- 
minal Procedure Code. In Section 197 of thar 
Code, it is laid down that a commitment once 
made by a competent Magistrate can he 
quashed by the High Court only ; and only 
on a point of law. The order of the 
Sessions Judge which is before us is 
undoubtedly bad in form, in so far that it 
does not specify the offence for which the 
parties are to be committed for trial to the 
Sessions, and it appears to us that as the 
order standa, the Magistrate will have no 
means of carrying it out. In a case reported 
in the 19th Volume, Weekly Reporter, 
Criminal Rulings, page 30, a similar defect 
in the order of commitment was pointed dut 
by Mr. Justice Phear, who delivered the 
judgment. But when this case goes down 
again to the District Court, there is nothing 

. ll—a 
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to prevent the Sessions Judge from amend- 
ing his former order, or making a new order, 
if he can make any order at all in this case. 
Therefore, it is necessary for us to go on 
and consider whether any order for commit- 
ment to the Sessions can properly be made. 
In the case that I have quoted before, it is 
laid down that a commitment made by the 
Sessions Judge under Section 296 must be 
for some offence appearing on the proceed- 
ifgs of the Magistrate. In this instance 
the offences, as appearing on the proceed- 
ings of the Magistrate, are cheating and 
forgery. Then Section 296 declares that in 
Session cases the Court of Session may 
order a commitment. It therefore becomes 
‘necessary to consider whether a trial for the 
offence of cheating is a Session case within 
the meaning of that Section. 

A “ Session case” is defined in Section 4 as 
follows :—‘‘ A ‘Session case’ means . and 
* includes all cases specified in column 7 of the 
“4th Schedule of this Act as cases triable by 
* the Court of Session, and all cases which 
“ Magistrates commit to the Court of Session, 
“although they might have tried them them- 
“selves.” If the offence of cheating in this 
instances is a Session case at all, it must beso 

. under the first portion of the definition, but it 
appears to us that it is not so, and that the 
definition which I have just read must be 
understood as if the word “only” followed 
the words “ triable by a Court of Session ;” 
because in the following Clause, which defines 
“ Magistrate’s oases,” all cases which may 
be committed to the Sessions, but which are 
also triable by the Magistrate, and are so 
tried are declared to be “ Magistrate’s cases.” 
The same view of the meaning of the 
expression “Session cases” has been taken 
by the High Court of the North-Western 
Provinces in the case of The Queen v. Sitol 
Pershad. 

It has been said, in support of the order 
of the Sessions Judge, that as a matter of 
fact the Magistrate has dealt with this 
case as one coming within the provisions of 
Chapter XV. On looking over the proceed- 

_ ings, we find no express declaration by the 
Magistrate as to the procedure which he 
intended to adopt, and there is nothing in 
the proceedings from which we must neces- 
sarily imply that he was proceeding under 
that Chapter or under Chapter XVII, and 
ite is quite possible that he may have been 
proceeding under either Chapter. No doubt, 
if he was proceeding under Chapter XVI, 
the record is imperfect, inasmuch ag it con- 
tains no formal charge against the accused ; 


e 
but in respect of this imperfection Mr. Allan 
for the petitioner relies on the first explana- 
tion under Section 216, and the last Clause 
of the explanation given under Section 220, 
Criminal Procedure Code. Under such 
circumstances we should generally be inclined 
to give the accused the advantage of the 
doubt, and to hold that as the Magistrate 
had jurisdiction to try him, and pass a final 
order, he must be held to have completely 
tried and acquitted him. A similar course 
seems to have been adopted by a Bench of 
this Court in a case reported in the 18th 
Volume, Weekly Reporter, page 10. In this 
particular instance we are the more inclined 
to do this, as this is substantially an attempt 
to try in a Criminal Court the question 
whether a certain contract is binding on the 
complainant or not,—a matter which ought 
properly to be tried, and can only be satis- 
factorily tried, in a Civil Court. 

It may turn out hereafter that the accused 
ought to be prosecuted and convicted, and 
in such case the result possibly will be that a 
trial and conviction is barred by this order ; 
but if any difficulty in doing complete justice 
arises in this case, it will arise entirely from 
the mode in which the complainant has con- 
ducted it. 

Then seeing that the order for commitment 
cannot be sustained on a charge of cheating, 
it becomes necessary to determine whether 
in fact there is any forgery at all within the 
definition of forgery as given in Section 464 
of the Penal Code. If thereis a forgery, no 
doubt, the order for commitment is good, but 
if the misrepresentation, assuming that there 
has been a misrepresentation, by Gunput Lal 
and Joykurun, though in writing does not 
amount to forgery, the commitment is bad. 
Under Section 468 of the Code, the making 
a false document with intent to cause any 
person to enter into any express or implied 
contract is forgery. In Section 464 the 
making of a false document is defined: a 
person is said to make a false document who 
dishonestly or fraudulently makes, signs, 
seals, or executes a document with the inten- 
tion of causing it to be believed that such a 
document was made, signed, sealed, or exe- 
cuted by or by the authority of a person by 
whom or by whose authority he knows that 
it was not made, signed, sealed, or executed, 
or at a time at which he knows that it was 
not made, signed, sealed, or executed. It is 
not necessary to refer to the remaéader of 
the Section. Now; with reference to the 
first part of this definition, we see that 
the alleged false document was a certain 
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jummabundea purporting to be drawn out 
and signed by Gunput Lal putwaree. Ifthe 
story for the prosecution is true at all, this 
document was made and signed by Gunput 
Lal, but it is said that Gunput Lal was not 
putwaree at the time, and that by assuming 
to himself the character of putwaree and 
sigoing as putwaree he has committed a 
forgery ; and the second explanation under 
Section 464 has been referred to as support- 
ing the charge in this way that the assign- 
ing to him the character of putwaree was 
equivalent to the making of a false document 
in the name of a fictitious person. I must 
say that the words of the explanation do not 
seem to me to go so far as this, and that the 
illustration which follows it distinctly shows 
that such a meaning ought not to be put 
upon it; and on referring to Sections 415 
‘and 416, in the first illustration under each 
of these Sections I find that misrepresenta- 
tion by false description of one’s position in 
life is distinctly provided for under the head 
of cheating. It seems to me, therefore, that 
the document cannot be said to be a forgery 
under the first part of Section 464. 

Then comes the question whether, in conse- 
quence of a mis-statement as to time, it can 
be said to bea forgery. Now the papers (the 
jommabundees) themselves are not dated. 
No doubt, they are at first sight calculated to 
convey the impression that they were made 
at the close of the successive yeats to which 
they refer, but there really is nothing on the 
face of them which ties down the writer to 
any particolar time as the time at which 
they were drawn out. Moreover, it appears 
to me that the matter of the date of these 
documents is not a material part of the fraud 
(if there is fraud), as it is in the illustrations 
(A) under'the first part of the Section, and 
(d) (e) under the first explanation in the 
same Section. Supposing that these jimma- 
bundees bave been fraudulently prepared, 
they amount to a misrepresentation in writ- 
ing of the value of the property with the 
view of obtaining better terms from the 
person proposing to take a lease, and this may 
amount to cheating ; but looking at the terms 
of Section 464, we are of opinion that they 
cannot be said to amount to forgery. The 
consequence is that’ the matter was not one 
coming within the definition of ‘Session 
case,” and therefore the Sessions Judge 
under Section 296 had no power to make an 
order ef commitment. i 

We accordingly set Aside that order, and 
direct that in respect of these charges the 
accused be released. ° 
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The 18th February 1874. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


High Court—Procedure— Magistrate—Jury— 
Act X of 1872 88. 297, 523. 


(Miscellaneous Case.) 


Rajah Shatyanundo Ghosal, Petitioner, 
versus 


The Camperdown Pressing Company, 
Limited, Opposite Party. 


Mr. J. H. A. Branson and Baboo Brojonath 
Mitter for Petitioner. 


The Advocate-General for Opposite Party. 


A Magistrate, acting under Act X of 1872 s. 528, should 
exercise his own independent discretion in selecting 
the members of the Jury, and the persons so selected by 
hım should not be nominees of the party interested in 
upholding the Magistrate's order. 

In this case the High Court sitting as a Court of 
revision under s. 297 Act X of 1872 set aside the 
order of the Magistrate appointing to the Jury persons 
who had been appointed by the opposite party, as ıt 
held that the error of procedure was a material one, 


inasmuch as the merits of the case had been thereby* ° 


affected, 


Glover, J —WE think that this is a case 
in which the High Court should exercise 
its powers of revision under Section 297, 

On-the Rajah applying for a jury under 
Section 523, the Joint Magistrate enlled upon 
him to nominate two members, and wrote 10 
the Petitioner Company through its attorneys 
Messrs. Berners, Saudergon, and Upton, 
desiring the petitioner to “suggest” the 
names of two persons to serve on the Jury. 
Messrs. Berners and Co. in reply “ nomi- 
nated” Messrs. Nicholl and Watson, and the 
Joint Magistrate thereupon appointed those 
gentlemen with Mr. Ryland as foreman of 
the Jury. 

Now Section 523 requires that ihe 
Magistrate shall nominate one-half of the 
members of a Jury appointed under this 
Chapter of the Procedure Code together 
with the foreman, and we understand this 
to mean that the Magistrate shall exercise 
his own independent discretion in selecting 
persons to serve, and that the persous fo 
selected should not be “nominees” of the 
party interested in upholding the Magisuate’s 
order. By Section 623 the applicant for a 
Jury hoa the advantage (and rightly so, 
considering his position) of nominating lis 
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own Jurymen, an advantage not given and 
not meant to be given to the other side ; but 
this advantage is altogether lost, if the 
applicaut’s opponents are allowed to usurp 
the Magistrate’s functions and nominate their 
own Jurymen. In this case no doubt the 
Company were called upon to “suggest” 
names only, buf it is equally certain that they 
went far beyond that, and ‘nominated ;” and 
we do not think that persons so nominated, 
alfbough afterwards appointed by the 
Magistrate, can be fairly said to be the 
Mugistrate’s “nominees,” which the law 
requires them to be. 5 

We should not, however, be disposed to 
give the applicant Rajah the benefit of a 
technical objection, were we not very 
decidedly of opinion thnt the finding of the 
majority of the Jury was against the evidence. 
The only witness who deposes in favor of 
the Company is Mr. Thomson, and his 
evidence is of the vaguest description. He 
has known the road for 24 years, and is of 
opinion that it is a public one because he has 
geen men using it during that period without 
hindrance. 

The other witness, Jugobundoo Nundee, 


` considered the part of the road in dispute 


“not to be public, because the municipality had 
never repaired it, The metalled portion this 
witness considered public. 

This is the only evidence adduced by the 
Company to prove that the road was public, 
aud it manifestly falls far short of what is 
required. . 

On the other hand there is the evidence 
of the original owner of the land, Mr. 
Manockjee Rustomjee, and of other witnesses, 
to the effect that the road always was and is 
now private property. That it was so 
ayhilst the land was in the occupation of 
Manockjee Rustomjee seems undoubted. 

Of course there may be other evidence 
forthcoming to show that the road has been 
always used as a public road, but, on what 
has been recorded up to this time, we should 
suy that the verdict ought to have been the 
other way. 

We think, therefore, that the error of 

rocedure which the Joint Magistrate 
undoubtedly fell into in the appointment of 
the Jury, was a “material” one, inasmuch 
as the merits of the case have been thereby 
affected ; and we think further that we ought 
togjuush the verdict of the Jury as having 
been come to by persons not legally appointed 
to give that verdict. 

The Joint Magistrate should be directed 
to nominate other Jurymov, ang to call upon 
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the applicant Rajah to do so also, and then 
to appoint the whole with their foreman to 
enquire into and decide upon the reasonable- 
ness of the original order passed by him. 


The 18th February 1874. 


Present: 
The Hon'ble Louis S. Jackson and W. 
Ainslie, Judges. 


Procedure— Complaint— Enquiry — Warrant— 
Act X of 1872 s. 146. 





Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Magistrate of Rajshahye. 


Ramkant Sircar 


versus 


Jadub Chunder Dass Byragee. 


The previous enquiry provided for by s. 146 before 
a complaint 1s taken up, ought not to be made after the 
accused has been brought before the Court under a 
warrant, 


Jackson, J.—THE proceedings of the 
Deputy Magistrate in this case are undoubt- 
edly irregular, und the order which he has 
passed discharging the accused under Section 
215 of the Code of Criminal Procedure is 
illegal. It might be that we should not feel 
ourselves oalled upon to interfere and reverse 
this order, if it were not that the proceedings 
are open to unfavorable comment on other 
grounds. There was made before the 
Deputy Magistrate, on the 25th November 
1878, a complaint that certain persons named, 
accompanied by 17 others, had come and 
forcibly cut rice grown upon 7 beegahs out 
of 40 beegalis which the complainant had in 
his jote, which rice the complainant said he 
had sown, Thereupon the Deputy Magistrate 
ordered that the case should be heard further 
on the 2nd December, on which date certain 
of the accused were to appear. The accused 
did appear on that date, but the compluinant’s 
witnesses were not in attendance. There- 
upon the 5th December again was fixed for 
the hearing. On that day the complainant 
was examined upon oath aud the defendant 
was also examined, but instead of proceed- 
ing to examine the witnesses who were in 
attendance, the Deputy Magistrate adjourned 
the case nnd directed the local Police to 
compare certain survey maps tendereg by the 
parties, to make a map of the scene of dis- 
pute, and to report what party had been in 
pessessinn of the lund. Thereupon the 
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‘Police Officer went to the spot, made the 
enquiry, and he says that by the aid of a 
certain survey amlah he prepared the map, 
which the Deputy Magistrate describes as a 
vory “neat plan exhibiting the locality of 
“the disputed laud.” The complainant 
objected to the report of the Police Sub- 
Iuspector, which was unfavorable to him : he 
objected to the admissibility of the map, and 
insisted that his witnesses should be heard. 
The Deputy Magistrate dealt with his objec- 
tions in these words :—“ The objection made 
“by complainant tothe Sub-Lnspector having 
“got another man to draw out the plaus and 
“measure the ground, is a very stupid one ; 
“ for if the Sub-Inspector had not obtained the 
“ services of a competent surveyor aud had 
“done the whole with his own hauds, it 
“ would have afforded the complainant, who 
“ig worsted by it, a grand foundation for 
“discrediting the whole proceedings of un 
“ignorant Police Officer.” Now the com- 
plainant manifestly had a very good ground 
of objection to this map, viz., that it had been 
drawn by some person who was not a witness, 
who was not before the Court, aud who was 
not a public officer employed for that purpose, 
and that there was no evidence whatever to 
show that the map was correct. In this state 
of things it appears to me thut the complain- 
ant’s objection did not deserve to be character- 
ized as stupid. The Deputy Magistrate says: 
“The next objection is almost as unreason- 
“able, that because the Sub-Iuspector has 
“ found that the disputed land had been culti- 
“vated by the complainant, the Court is 
“bound with its eyes closed to punish the 
“accused for theft, and thus to confirm the 
“ previous nefarious act of the complainant 
“in faking possession of the land belonging 
“ to Akloondpore.” If, however, “there was 





























“© Courts. And now that the parties know 
“their ground, itis hoped there may be no 
“further wilful cutting of each others 
“erops.” He thus undertakes to settle once 
for all a civil dispute between the parties, 
and having done thut he refuses to enter into 
the criminal complaint. Jt appears to mo 
that the Deputy Magistrate bas altogether 
mistaken his duty. It was his business to 
enquire, under the prescribed procedure into 
the charge before him, to hear the evidenc» 
adduced by the complainant, und to pass such 
legal order as the case required. It was no 
doubt open to him, after the complainant had 
been examined, to dismiss the‘suic if he suw 
there was no sufficient ground for proceeding 
under Section 147 ; but this he did not think 
fit to do, and as the ease now stands it is his 
duty under the Criminal Procedure Code to 
hear the evidence and dispose of the com- 
plaint. 

Ainslie, J—The Deputy Magistrate hus 
not observed the distinction between pro- 
ceedings under Chapter XI of the Criminal 
Procedure Code and under Chapter X VII. 

When the complaint first came before him, 
it was open to him to proceed under Sections 
146 and 147. 

After issuing his warrant and bringing thee ° 
accused before the Court, he was bound to 
go on with the trial and hear the case for 
the prosecution ; it was too late for the pre- 
vious inquiry provided for by Section 146 

The orders of the Deputy Magistiate 
must be set aside, aud he be directed to hear 
the evidence offered by the complainant and 
to dispose of the case uccording to law. 





The 4th Murgh 1874. 


‘ “no knowledge as here obtained by a care- Present : 
“ful comparison of survey planus in the The Hon’ble J. B. Phear and G. G. Mortis, 
“presence of interested parties of both sides Judges, 


“to which mouzah the land belonged, then 
“ the Court would have been obliged to go by 
“mere fact of cultivation,” that is to say, 
the Deputy Magistrate who had some sort 
of evidence before him that the land bad 
been cultivated by the complainant makes it 
his duty to overlook that fact aud enter into 


Jurisiliction— Bench af Magistrates. 


Reference to the High Court under 
Section 296 of the Code of Criminal 
Procedure by the Magistrate of Nuddea. 


the question whether the land belonged to The Queen 
the mouzah of the complainant or of the 
defendants. He goes on to say :—‘ Such an versus 


“errorgind injustice cannot be perpetrated, 
“ or else for what purpose was this point to 
“be ascertained but to dispose of the quarrel 
“once and for ever without driving either 
“party to further litigation in the Cavil 


Dwarkavath Mullick. 


The High Court declined to interfere with a convic 
tion by a Bepch of Magwstrates which appeared geod 
13—a 
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on the statement of the Magistrato that the case was 
one in which the Bonch had no jurisdiction according to 
rules prepared by the Magistrate and approved of by the 
Local Government, which rales were not before the High 
Court, 


Phear, J.—In this reference the Magistrate 
of Nuddea states his opinion that the 
conviction which has been arrived at by the 
Honorary Bench of Magistrates ts bad for 
want of jurisdiction. Hesays: “ In the rules 
“for the guidance of Benches framed by 
“me and approved of by the Lieutenant- 
“Governor, I gave the Kishnaghur Bench 
“jurisdiction to try cases in the sudder 
“thannah of this district. In the present 
“instance, the offence is suid to have been 
“committed in the village of Dahakulla in 
“the Thannah of Nakashipara. The trial 
“ was, therefore, without jurisdiction.” 


We have not been furnished with the rules 
to which the Magistrate refers; and we do 
not entirely understand how rules framed by 
the Magistrate could have conferred jurisdic- 
tion on the Bench, because, according to 
Section 50 of the Criminal Procedure Code, 
the limits of the jurisdiction of the Benches 


* e are to be determined by the order of the Local 


Government, and the rules which the 
Magistrate of the district has to frame for 
the guidance of Benches, and which them- 
selves ought to be approved of by the 
Local Government, are rules of a totally 
different obaracter, and are the subject of 
another Section, namely, Section 52 of the 
sume Act. But however this may be, we 
have nothing but the bare statement of the 
Magistrate himgelf made in his letter of 
reference to support the position that the 
conviction made by the Kishnaghur Bench, 
which has been referred to us, was without 
jurisdiction. Ou the face of the judgment 
passed by the Bench it appears to be entirely 
good; and we cannot in the absence of 
proper materials come tc the conclusion that 
it was made, without jurisdiction and upon 
that ground quash it. 


We observe, moreover, that the conviction 
was made on the 8th December, and this 
reference to the High Court is dated the 20:h 
February. No explanation whatever is 
given for this delay. On the whole we see no 
ground upon which we can rightly interfere. 


—= 
The 7th March 1874. 


Present: 


The Hon/ble F. B. Kemp and W. Ainslie, 
Judges. 


Lrregularity—Jurisdiction— Investigation—Act X 
of 1872 8. 70. 


(Miscellaneous Case.) 


Gvish Chunder Roy and others, Petitioners. 


Baboos Doorga Mohun Dass and Ishur 
Chunder Chuckurbuity for the Petitioners. 


Under s 70 of the Code of Criminal Prosedure, 
no sentence or order of a Criminal Court 1s liable to be 
set aside merely on the ground that the investigation, 
inquiry, or trial was held in a wrong district or seasions 
division, unless 16 is proved, or appears, that the accused 
person was actually prejudiced in his defence. 


Ainslie, J—Tue first question in this 
case is whether the Deputy Magistrate of 
Gonlundo, in the District of Furreedpore, had 
jurisdiction over the land ou which trespnas 
is alleged to have been committed. We hava 
had some difficulty in attempting to ascertain 
the exact boundary of the districts, but it is 
unnecessary, to determine this, because the 
case is distinctly provided for by Section 70 
of the Criminal Procedure Code, which says 
that no sentence or order of a Criminal 
Court shall be liable to be set aside merely 
on the ground that the investigation, inquiry, 
or trial was held in a wrong district or sessions 
division, unless it is proved, or appears, that 
the accused person was actually prejudiced in 
his defence. There does not appear to have 
been any prejudice whatsoever in this case. 
There was nothing to prevent the accused 
persons from bringing before the Deputy 
Mugistrateof Goalundo all the evidence which 
they might have brought before the Magistrate 
of the District of Pubna, Then with 
teference to the propriety of the conviction 
on the evidence, we think that on the findings 
of fact of the Court below we ought not to 
interfere. The finding of possession on which 
the petitioners rely is clearly a finding to this 
effect that the petitioner, in order to give 
color to his claim to possession, haf wrong- 
fully gone upon the‘land and scattered seed 
thereon. 

¢The application must be rejected, 


í 
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The 9th March 1874. 


Present: 


The Hon’ble J. B. Phear and G. G@. Morris, 
Judges. 


Procedure —Sessions Judge —Trial. 
The Queen 


versus 


Gopi Noshyo and others, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Dinagepore, on a 
charge of dacotty. 


In a case of several prisoners who were tried by a 
Sessions Court consisting of a Judge and Assessors, the 
latter convicted them, which finding was recoided by 
the Judge. The Judge, however, postponed giving 

udgment, and left the district without recording his find- 

g orhis judgment, and the Judge's successor, after 
considering the evidence which had been taken before 
his predecessor, convicted and passed sentence on the 
prisoners: 

HELD that the conviction was not valid and the trial 
had not been completed. The High Court accordingly 
set aside the conviction and ordered the re-trial of the 
prisoners upon the charges upon which they were com- 
mitted for trial. 


Phear, J—We are of opinion that the 
conviction and the sentence must be set aside 
on the ground that the conviction was made 
aud the sentence passed by n Judge who 
was not the Judge of the Sessions Court 
which tried the prisoners. The Judge who 
made the conviction and passed the sentence 
Bays:— o) 

“In this case nine prisoners came up for 
“trial before my predecessor at the July 
“Sessions. Of these six were convicted of 
“the charge of dacoity and sentenced to 10 
“ years’ rigorous imprisonment each. With 
“respect to the remaining three prisoners, 
“ Gopi, Akhir, and Hazmi, their witnesses 
“not being present the cnge was postponed to 
“ the September Sessions for their attendance, 
* At the September Sessions these witnesses 
‘appeared and deposed that they knew 
“nothing on behalf of the prisoners. My 
t predecessor, therefore, consulted the Asses- 
“sors, who were unanimous in finding these 
“ three prisoners algo guilty. 

“Thig finding of the Assessors was 
“recorded by my predecessors on the th 
“September. He did not, however, record 
“ his own finding nor record any judgment, 
“the reason being (so I am informed) that 
“the regords of the original case were then 
“before the High Court, in appeal, and my 
“ predecessor wished to refer to the record 


“before passing judgment.” è 
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The Judge then goes on to consider the 
evidence on the record which was taken 
before his predecessor and not before himself, 
and arrives thereon at the conclusion that 
these three prisoners are guilty of the charge 
of dacoity which was made against them. 

And finally he records that the Court, 
concurring with the Assessora, finds that Gopi 
Noshyo, Akhir Noshyo, and Hazari Noshyo 
are guilty of the offence specified in the 
charge, namely, that they huve on or abdut 
the 2nd June 1873 committed dacoity, &e. 

It thug appenrs that the prisoners were 
tried by a Sessions Court consisting of a Judge 
and Assessors ; that the Assessors came toa 
finding of guilty ; and that this finding wns 
formally recorded ; but that the Judge post- 
poned giving his own judgment, and never did 
in fact give it. And therefore the Court 
which actually tried the prisoners did not 
give a complete final judgment and sentence. 
The conviction which has been arrived at, 
and the sentence which has been passed, have 
been pronounced by a Judge who was a 
stranger to the actual trinl, and who merely 
succeeded as Sessions Judge of the district, 
the lenrned gentleman before whom the case 
was tried. Weare of opinion that this con- 


viction so arrived nt is not a valid conviction, , , 


nod that the trial of the prisoners has not 
been completed. 

The conviction and sentence must there- 
fore he set aside, and the prisoners must be 
re-tried upon the charges upon which they 
were committed for trial. 


The 10th March 1874. 


Present: 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Procedure — Conviction — Further Evidence— 


Trial. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal 
Procedure by the Sessions Judge of 
soorshedabad. 


The Queen 
versus 


Ramdoyal Mahara, 


A valid conviction arrived at by a Magistrate who had 
jurisdiction in thg matter cannot be set aside simply 


A l4d—a 
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because, subsequent to the trial and conviction, fresh 
evidence has been discovered which may tend to convict 
the accused of an offence other than that for which he 
was convicted, 


Reference.—AtT the instance of the Con- 
victiug Officer, I have the honor to report 
the accompanying case to the High Court 
for orders. 

The convict Ramdoyal Mahara having 
been convicted by the Joint Magistrate of 
Lalbagh under Section 457, Indian Penal 
Code, appealed to this Court. 

Before the appeal -was opened by his 
pleader, the Government Pleader submitted 
that he was instructed to move the Court to 
quash the conviction becuuse of the discovery 
of facts subsequent to conviction going to 
show that the convict’s offence lad in reality 
been dacoity. 

Upon that this Court made the order with 
the record annexed. 

The case is now submitted with the records 
in order that the High Court may quash the 
conviction under Section 297, Criminal 
Procedure Code, or pass such order as may 
appear proper. 

I may observe that expedition is desirable 
in order that the convict if re-tried may be 
committed to the Sessions with his accom- 
* plices. 

Is is presumed that evidence of previous 
conviction will be forthcoming at the 
Sessions trial. 


Judgment of the High Court. 


Phear, J.—lt appears to us that the con- 
viction which we are asked in this reference 
to set aside is good and valid in law. The 
Magistrate who made it bad jurisdiction to 
entertain the charge, and the evidence before 
him was sufficient to establish it. It may be 
that additional evidence has since come into 
the power of the prosecution which, if it had 
been adduced before the Magistrate, would 
have led him to consider that some offence 
had been committed by the prisoner other 
than tbat of which he has been convicted. 
But this fact does not afford a ground upon 
which we should be justified in law in setting 
aside a valid conviction come to by a competent 
Court. And we need hardly point out that 
there might be considerable risk, if we did s0, 
of the purposes of the prosecution not being 
served ; for it is perfectly possible that on a 
new trial for the new offence the prisoner 
might succeed in satisfying the Sessions Court 
that the prosecution had not made out a case 
against him. 

We decline to interfere in this cago. ~ 


The 11th March 1874. 


Present: 


The How’ble J. B. Phear and G. G. Morris, 
Judges. 


Evidence—Statements of Accused Persons. 
The Queen 
versus 
Khukree Ooram and others, Appellants. 


Committed by the Deputy Commissioner, 
and tried by the Judicial Commissioner 
of Chota Nagpore, on a charge of rioting 
armed with deadly weapons, &c. 


Baboo Taruck Nath Sein for the 
Appellants. 


Where the only evidence for the prosecution was that 
of witnesses whom the Judicial Commussioner considered 
unworthy of belief, it was held that the prisoners, 
who were charged with rioting, ought not to have been 
convicted on the statements of the opposite party who 
were also charged with rioting, such statements not 
being evidence against the accused in this case, 


Phear, J.—In this case the six prisoners, 
Khukree and five others, have been found 
guilty by the Judicial Commissioner of an 


-| offence punishable under Sections 148 and 826 


of the Indian Penal Code, and have, two of 
them, namely, Khukree and Etwa, been 
sentenced to two years’ rigorous imprison- 
ment, and the remaining four to one year’s 
rigorous imprisonment. 

The Judge says that the evidence given 
on the part of the prosecution consists of 
the testimony of three men, /Sona, Asa, and 
Bhoopal. He says :—“ These men are the 
“only witnesses for the prosecution. - They 
“npgsert that from a distance they saw the 
“ Kols attnck the Tewari? men, whom they 
“ followed up for a considerable distance, and 
“one man they killed on the spot. But 
“since it has been clearly shown that these 
“men are mere creatures of the landlord, 
“for whom they have been standing wit- 
“ nesses in several suits, and who themselves 
“had preferred and supported a criminal 
“ charge against Khukree and other Kols, 
“no reliance whatever can be placed on their 
“statements. Moreover,-it is in evidence 
“that they all then were charged by the 
“Kols with having been present and taken 
“part in the riot, and since they kept out of 
“the way till the Saturday after the fight, 
“though the Police were on fhe spot 
“ seeking for information from the evening 
“of the previous Tuesday, there are good 
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“grounds for believing the truth of the 
“accusation against them.” 

The Judicial Commissioner having thus 
in effect said that the case of the prosecution 
is entirely false, afterwards also says that 
the defence set up by these prisoners “is 
“manifestly false. The story of the dacoity 
‘in the house of Khukree is evidently put 
“ forward as an excuse for the savage acts of 
“this party. The plea of self-defence is 
“not admissible in their case. Instead of 
“appealing for protection to the Police, all 
“the Kol ryots of the village, combined 
“under the leadership of Khukree, took the 
“law into their own hands, and not being 
“ content with merely protecting their leader 
“from the illegal acts of the Jandlord’s 
“ servants, they made a most violent onslaught 
“on them, wounded two men severely and 
“ two slightly. The death of Pauchoo Jolah 
“cannot safely be attributed to them, as 
“the medical evidence shows that the mau 
“was weak and had a diseased spleen, the 
“rupture of which caused death, and such 
“rupture might have been caused by a full 
“as the man was running away. ‘The 
“second party” (that is the appellants 


before us) “ are, therefore, guilty of rioting |, 


“armed with deadly weapons, and of having 
“ caused grievous hurt. The charge of 
“culpable homicide ie not brought home to 
“ them.” 

But there is no evidence whatever upon 
the record of the facts here found by the 
Judicial Commissioner as having occurred, 
excepting the testimony of the very three 
witnesses for the prosecution, who, he had 
said, are absolutely unworthy of belief. 

The members of the first party, who are 
also charged with rioting, did no doubt indi- 
vidually make statements in the dock and 
before the Magistrate which appear to put 
the case very much iu the way in which the 
Judicial Commissioner has found that it 
occurred, But these statements, we need 
hardly say, are not evidence against the 
appealing prisoners, And inasmuch as the 
only evidence against these prisoners is, 
according to the opinion of the Judicial 
Commissioner himself, entirely unworthy of 
credit, it seems to follow that they ought to 
have been ncquitted and not convicted of the 
charge which was made against them. This 
is a regular appeal, and no doubt it devolves 
upon us to consider the value of the evi- 
dence *which is on the record. We have 
carefully gone through the testimony of the 
three witnesses. of whom the Judicial 
Commissioner speaks, and who came to stp- 
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port the case of the prosecution, and we 
are entirely disposed to take the view o° 
their evidence which the Judicial Commis 
sioner took. It is very plam from the 
depositions of these men that their story 
cannot be trusted, and it seems to us, indeed, 
as the Judicial Commissioner has remarked 
extremely probable that they were them 
selves members of the Tewaris’ party ; tho 
story which they tell, making themselyer 
purely innocent spectators, is a false story 
We, therefore, think that the conviction ii. 
the Court below mast be set aside and the 
prisoners acquitted. 


The 16th Maroh 1874. 


Present : 
The Hon’ble J. B Phear and G. G. Morris 
Judges. 
Sessions Judge— Evidence—Act X of 1872 
8. 249. 


Reference to the High Court, for confirm- 
ation of the sentence of death, by the 
Sessions Judge of Rungpore. 


The Queen 


versus 


Amanullah, Prisoner. 


Baboo Bhuggobutty Churn Ghose for tha 
Prisoner. 


In a case in which the accused was charged with mnur- 
der, the Sessions Judge considered the evidence give1 
before him by the sitnesses for the prosecution to b3 
false, but nevertheless convicted the accused, actins 
under s. 249 of the Code of Criminal Procedure, an 1 
relying on the evidence which had been given by th) 
same witnesses before the Committing Officer: 

Hep that s. 249 did not apply to this case; that 
the digcretion conferred by that Section should be exer- 
cised upon substantial materials, rightly before th) 
Court and reasonably sufficient to guide the judgment ct 
the Court to the truth of the matter, and not upon mer} 
speculation or conjecture; and that under that $c- 
tion a Judge may base his judgment on the evidenc > 
given before the trate in the presence of the accnscr , 
when there are special and particular reasons for consi- 
dering that evidence to be honest and true, and wher 
that evidence is to a certain extent corroborated b-r 
independent testımony before himself, 


Phear, J.—In this case the prisone: 
Amanullah has been found guilty of th 
crime of having murdered his wife Budhu 
and his daughter Koreemun, and he has been 
sentenced to death. ° 

The theory of the prosecution is that thr 
prisoner, his wife Budhu, her own child 
Koreemun nbout twenty months old, and an 
elder daughter of the prisoner by a forme: 
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wife, Asherun, who was about ten years old, 
lived together in one homestead ; that on one 
Saturday afternoon Amanullah fell out with 
his wife Budhu, becuse she would not pick 
n particular såg (vegetable) for supper, and 
though she prepared a good supper for him 
afterwards, yet, nevertheless, he turned sulky 
and would eat: none of it; and that in the 
middle of the night, towards morning. he cut 
the throat both of his wife and of the little 
child, and buried their bodies in one grave 
before daylight. The bodies were never 
found, although an empty grave was pointed 


out as that in which they were placed ; and, 


a skeleton was discovered in a neighbouring 
jungle under circumstances which.I shall 
presently mention. 

The prisoner’s defence to this case was :— 
“T did not kill Budbu and Koreemun. They 
“ died of cholera. Koreemun got cholera on 
‘ the afternoon of Saturday, the 24th Kartick, 
“and Budhu gotit shortly before the sun set. 
“Koreemun died after midnight, and Budhu 
“died one prohur afterwards. Iam myself a 
* practitioner, and gave them medicine. I tied 
“their leg and hand-joints with a cloth and 
“ gave medicine externally also. I also applied 
“medicine to their heads, but to no effect. 
e «When they died I cnlled my villagers and 
“ Dianutullab, Madar Buksh, Bholeb, Dhoria, 
“ Mahrad, Auriah, and others ; altogether fifty 
“or sixty men came and buried the bodies 
“during the night. Both the bodies were 
“buried together in the same grave, for the 
“child was only twenty-one monthsold. Six 
“ days afterwards dogs and jackals dug out 
* the bodies and ate them ; the same dny the 
“‘head-constable examined the grave. Ihave 
& witnesses to prove that the deceased died of 
“cholera.” * * * 

The evidence which the, prosecution 
brought to support the charge in the Sessions 
Court was first* * © © t + +w y + 

[Phear, J., horo entered into a considera- 
tion of the evidence of each witness before 
the Sessions Judge, and then proceeded as 
follows] :— 

Now it is remarkable that all these wit- 
nesses, not even excepting the chowkedar, 
told different stories altogether before the 
Sessions Court from those which they told 
before the Deputy Magistrate, —different in 
material points. Asherun, Upas, and Duri 
had their depositions read to them and denied 
thé@ truth of the statements which they made 
before the Deputy Magistrate. It is qaite 
clear, then, that these witnesses are in them- 
selves untrustworthy. Their testimony 
before the Sessions Court could*not be relied 


upon, nor did it make out the case which 
the prosecutiou came into Court to establish. 
There was one other witness besides those 
that I have spoken of, namely, the Superin- 
tendent of Police, who searched Amanullah’s 
house some fifteen_or sixteen days after the 
occutrence and spoke to traces of blood in 
various places. I shall have occasion to 
remark more particularly upon his evidence 
presently. It is enough for the present 
moment to say that, even taking it at the 
utmost which it can be worth, we think this 
man’s testimony does not supply the defects 
apparent in the testimony of the other 
witnesses, 

The Sessions Judge perceived that the 
cas for the prosecution was not made out by 
the testimony given before the Sessions 
Court, and he expressed his opinion that the 
principal witnesses had there perjured them- 
selves. Indeed two, if not three, of them be 
directed to be sent before the Magistrate 
upon a charge of giving false evidence. 
Nevertheless be convicted the prisoner of 
murder and sentenced him to be hanged. 
This is certainly a somewhat startling result, 
and he arrived at it in the following way. 

After making some analysis of the testi- 
mony of the witnesses before him, and con- 
trasting it with the depositions which they 
had made before the Deputy Magistrate, he 
says :— From the above abstract of the evi- 
“ dence of the witnesses as given before the 
“ Committing Officer and before this Court, it 
“ig evident that the two seta of evidence are 
“contradictory and inconsistent with each 
“other. The question now is whether the 
“ whole evidence ought to be discarded ns 
“untrustworthy on the ground of those con- 
“ tradictions and inconsistencies, or whether 
“a portion of it should be relied upon and 
“made the basis of my judgment in the 
“ease Now, as regards the evidence given 
“by the witnesses before the Committing 
“ Officer, it must be observed that at the time 
“when they were examined by that officer, 
“they were apparently fiee from all external 
‘‘influence, avd would have deposed to 
“ nothing but what they had witnessed; while, 
“ on theother hand, when they gave their evi- 
“ dence before this Court, those interested in 
“ bringing about the prisoner’s acquittal bad 
“ had ample opportunity of tampering with 
“the witnesses, and the witnesses themselves 
“ had also sufficient time to think over the 
“consequence of their evidence. $ have, 
“ therefore, very carefully considered both 
“these seta of evidence and have duly 
“Weighed the circumstances under which 
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“each was given, ns also the arguments 
“urged agaiust its credibility by the pri- 
“‘soner’s Counsel, and the conclusion at 
“ which I arrive is, that the testmony of the 
“ witnesses as given before the Committing 
“ Officer is to be believed, and I do accord- 
“ingly believe it, and acting under the pro- 
“visions of Section 249, Criminal P: ocedure 
“ Code, I ground my judgment thereon.” 

In other words, the Judge founds his 
conviction of the ‘prisoner on the charge 
of murder upon the testimony which was 
given before another judicial officer, not 
before himself, by the very persowvs who, 
according to his own view before him, 
showed themselves in the very same matter 
to be utterly unworthy of belief. Even 
if Section 249 warranted the Court in 
taking such a step as this, it seems to 
me certainly an inordinately long step to 
take. And I might almost say that the 
logical consequence would be that the taking 
of evidence in the Sessidus Court might be 
altogether dispensed with; for if it is legiti- 
mate, proper, and safe that the Sessions 
Oourt should come to a verdict against the 
prisoner upon the evidence given before the 
Magistrate by witnesses who before the 
Sessions Court denied that evidence and 
showed themselves unworthy of belief, a for- 
tiori it would be right, proper, and: safe for 
the Seasions Court to found its judgment upon 
the evidence given before the Magistrate in 
those cases where the witnesses afterwards 
confirm that evidence by the testimony 
which they give in the Sessions Court. And 
I think that this very obvious consequence 
shows very conclusively that the Judge mis- 
apprehended the true scope of Section 249 of 
the Criminal Procedure Code. That Section 
runs in these words :— 

“ When a witness is produced before the 
“Court of Session, or High Court, the evi- 
“dence given by him before the Committing 
“ Magistrate may be referred to by the Court, 
“if it was duly taken in the presence of the 
“ accused person, and the Court may, if it 
“think fit, ground its judgment thereon, 
“although the witnesses may at the trial 
“ make statements inconsistent therewith.” 

It appears to me that the Legislature in 
framing this enactment desired merely to 
authorize the Court to take a particular 
statement made by a witness before the Com- 
mittiog Magistrate as the true statement, 
notwithstanding that it was denied, or a state- 
ment inconsistent therewith was made, by the 
witness before the Court itself, if the Cougt 
could see from the evidence of that same 
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witness before itself, or of other witness: + 
before itself, thet the original statement wa- 
worthy of belief,—not that the Court sheul? 
discard wholly the testimony of witnesses 
| given before it, and have recourse to the 
! testimony of the same peraoas which was 
given elsewhere before another judic: 
officer on the occasion of making the iuve~t.- 
ee preliminary to the final trial, ‘Tuc 
discretion which is conferred by the pas-age 
| if the Court thinks fic’ in Section 249, 1. 
‘to be exercised upon substantial materisls 
| rightly before the Court and reasonioly 
! sufficient to guide the judgment of the 
į Court to the truth of the matter, and not, n> 
was the case here, upon mere speculation o: 
conjecture. 

And I venture nlso to think that th: 
| Judge in the passage which I have just now 
[zeae was not quite so careful as he ought to 

have been iu regard to the comparison which 
he made as to the circumstances which sur- 
rounded the witnesses in the Court of te 
Deputy Magistrate and in the Sessions Cours 
respectively. He says :—“ When they were 
| © examined by the Committing Officer thev 
“were apparently free from all externa: 
| « influence, and would have deposed te 
|“ nothing but what they had witnessed.” 

But he gives no reason for this assumption ; 

whereas there was a considerable body vı 
evidence on the record going to show, what- 
ever it might be worth, that the witnes<c. 
were not free, but, on the contrary, weir 
under compulsion and restraint when th» 
gave their evidence before the Deputy Magi-- 
trate. It is, we know, a very common 
story on the part of witnesses, who vary thei: 
evidence between the time when they give 
their testimony before the Committing 
Officer and tha time when they give their 
testimony before the Sessions Court, to siy 
that they were originally forced to give thu 
testimony which they did give before the 
Committing Officer by the coercion of the 
Police ; and very often, no doubt, this story 13 
entirely fictitious. Butagain we know too 
well that in many other cases there is a real 
foundation for it, and the Judge ought not to 
have sssumed, in the face of the actual state- 
ments of the witnesses themselves, that they 
were free from restraint and from all external 
influence when they gave their testimony 
before the Committing Officer, without dealing 
with those statements themselves aud sayifty 
what, in his opinion, they were worth on the 
evidence before him. And when he goes on 
to say that “while, on the other hand, when 
“ they gave jleir evidence before this Court. 
15—A 
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“those interested in bringing about the 
« prisoner’s acquittal had had ample oppor- 
“tunity of tampering with the witnesses, 
“and the witnesses themselves had also 


“ sufficient time to think over the consequence 


“ of their evidence,” he seems to be making an 
equally strong assumption against the prisoner 
and these witresses without any foundation at 
all, unless he depends for that foundation 
upon the evidence of the, Assistant Superin- 
tendent given before the Sessions Court. 
to which I will now for n moment advert. 

I have already stated that this witness 
searched and examined the prisoner’s house 
some fortnight.or more after the occurrence 
took place. He was not the first Police 
officer who made au investigation of the 
case; and he was unable from his own 
observation to testify to any material fact 
except to such traces of the violent deed as he 
might succeed in discovering upon his search 
and examination of the house. But he was, 
nevertheless, allowed in the Sessions Cour 
to give evidence at very great length,— 
evidence of the most serious character as 
affecting the prisoner,—most prejudicial to 
the fairness of the trial,—evidence, I will 
add, that was markedly distingaished by 
disregatd, ou the part of the examiner, of 
the principal rules of evidence which the 
Evidence Act has made part of the law of 
this country. 

He says :—“ I arrived on the spot on 
“the morning of the 21st November last. 
“On getting near the village I met the head- 
“constable who Was on his way back to his 
“outpost” (this was the man who was 
investigating the casein the firet instance). 
“I enquired the result of the investigation 
* from him ; he said that deaths had been the 
“result of cholera, and that there was 
“nothing suspicious in the case. I gave 
“him leave to return‘to his outpost aud 
“went into the village myself. I inspected 
“ the grave in which the bodies were said to 
“have beer buried; it appeared to me 
“clumsily , constructed and too short to 
“contain the body of an  ordinary-sized 
“ woman.” 

Now this assertion is a mere matter of 
opinion ; and if the fact was of any import- 
ance in the case, as the Judge thought it 
was, because in his judgment he refers to 
this statement and attaches weight to it, the 
w tnesa’s mere opinion ought not to have been 
accepted. He ought to have been made to 
state what the length of it was, if he had 
measured the length of it ; and if he bad not 
nieasured the length and coid not speak 


with any certainty as to the length and size 
of it, he should not have been allowed to say 
anything upon the point at all; the Court 
certainly ought not to have, taken such an 
opinion as this. In the next passage tho 
witness is allowed to say :— 


“I learnt also that the bodies had been 
“exhumed by the defendant and thrown 
“into the jungle in order to prevent their 
“being found by the Police.” 


I feel compelled to ask, can anything ' 


be more prejudicial to the fairness: of the 
trial than to start it with evidence of this 
kiud? AndI need not say that such evidence 
is forbidden by the Evidence Act to be 
received. 


Next, the witness is permitted to snay that 
he saw marks of blood on the floor; that 
he brought in the door in which there were 
several marks of blood visible, and also some 
clothes in which there were marks of blood. 

But none of these marks have been sub- 
mitted to analysis ; and the statement of a 
Police officer as to marks’ being marks of 
blood, is but an opinion worth exceedingly 
little of itself, and worth still less when it is 
made with regard to marks seen for the first 
time at least n fortnight after the ocourrence 
took place. Itis plain that testimony such 
as thia should not have been received in this 
form. 

[The Court proceeded to comment further 
on the evidence of this witness and then 
said | :— 

Now if we go brok to the testimony which 
these witnesses together gave before the 
Deputy Magistrate, and upon which the 
Court had placed its judgment, it seems 
to me that that evidence is itself of the 
most untrustworthy character. It bears 
thropghout the appearance of having been 
prepared, of being in truth drilled testimony. 
It has this peculiar feature which very 
commonly accompanies a prepared case, 
namely, that every witness knows ‘every- 
thing material about the case, is able to 
spenk himself directly to every material 
fact from the begiuning tothe end. Those 
who are interested in making a strong 
case for the prosecution seldom trust to the 
Court’s ability to pat detached evidence 
together into a consistent whole, but gener- 
ally exhibit a considerable anxiety to make 
out an entire story by the mouth of each of 
the witnesses. “And, that peculiarity Certainly 
is exhibited in this oase. But more than 
this, the first witness being a chowkedar, to 
Whose evidence before the Sessions Court I 
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have already made reference, clearly perjured 
himself before the Deputy Magistrate. 

[The Court then proceeded to consider, at 
length, the evidence. which was given before 
the Deputy Magistrate, and then concluded as 
follows] :— 

And on the whole it seems to me that if 
I looked at the testimony alone of the 
witnesses given before the Deputy Magistrate, 
I should have just as much difficulty in 
arrivivg at the conclusion that Amanullah 
had murdered his wife and his daughter, as 
_ alleged by the prosecution, as I have in doing 
go upon the testimony of the witnesses given 
before the Sessions Court. I cannot resist 
the impression that the stories which were 
given before the Deputy Magistrate were 
substantially Police-made stories, and that it 
was endeavoured by the prosecution to 
bolster these up and to give them color by 
the testimony of the constable himself, which 
was most fictitious in its material parts. I 
think, therefore, that the prisoner ought not 
to have been convicted, and that the sentence 
of the Sessions Court should be set aside and 
the prisoner discharged. 

, Morris, J—I quite agree in the view of 
the evidence taken by my learned brother in 
this case. J also think that it was not safe 
to convict the accused Amanullah solely on 
the evidence given by the witnesses before 
the Magisttate,—witnesses whom the Judge 
considered had perjured before him. It 
seems to me that under Section 249 of the 
Criminal Procedure Code a Judge may banse 
his judgment on the evidence given before 
the Magistrate in the presence of the accused, 
when there are special and particular reasons 
for considering that evidence to be honest 
and true, and when that evidence is to a 
certain extent corroborated by inde- 
pendent testimony before himself. In the 
present instance there is nothing of this 
kind. There is really no one such substan- 
tive fact conclusively proved as can enable 
the Judge to say with confidence that the 
evidence giveu before the Magistrate was 
true as opposed to what was said Before 
himself. Nor can it be said that the Police 
officer, or any other witness before the Court 
of Session, affords independent testimony 
corroborative of the evidence given before 
the Magistrate. It is most unfortunate that 
so much valuable time was lost in the 
prosecution of this case. The Police officer 
who nfade the first enquiry considered that 
the mother and child hdd died of cholera, and 
that the case was not one of murder. And 
certainly on the evidence as it now comes 
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before us, I think it impossible to sny tha? 
there is any certainty in regard to the moth + 
and child having been murdered by tl» 
prisoner. I therefore concur in ordering tlc 
discharge of the prisoner. 


The 24th March 1874. 


Present: 


The Hon'ble J. B. Phear and G. G. Moryi. 
Judges. 


Evidence—Statements by accused Persons — 41: 
I of 1872 s. 30. 


The Queen 
versus 


Bunwaree Lall and others, 
Appellants. 


Commitied by the Deputy Commissioner, 
and tried by the Judicial Commission: 
of Chota Nagpore, on a charge of com- 
miiting riot armed with deadly weapons. 


Moonshee Abdul Baree for the Appellants. 


Statements made by one set of prisoners crimina' : + 
another set of prisoners when each individual prisoner 
made a case for himself on which he was free from auy 
criminal offence, ought not to be taken into consid«1at'on 
under s. 80 of the Evidence Act against the piion: rs 
of the second set, when the two sets, although tric 
together, were tried upon totally different charges. 


Phear, J.—We think that in this case, as 
in the case of the prisoners Khukree and 
others* which was lately before us, the 
conviction must be set aside, In that case 
we dealt with the evidence which was on 
this record, and it appeared to us that, on tho 
showing of the Judicial Commissioner him- 
self, the testimony of the witnesses who 
were brought to support the case of the pro- 
secution was worthless, and although tho 
statements made by the prisoners of the ono 
party incriminated the prisoners of the other 
party, yet each individual prisoner made e 
case for himself on which he was free from 
any criminal offence, and inasmuch as tho 
two sets of prisoners, although they were 
tried together, were tried upon totally differ- 
ent charges respectively, the statements 
which were made by the one set could not. be 
taken into consideration, under Section 30 of 
the Evidence Act, against the prisoner? of 
the other set. 
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It thus appears that there is no evidence 
on the record which is sufficient to support a 
conviction, and we therefore set aside the 
conviction and direct that the prisoners be 
enlarged so far as the present charges are 
concerned. 





The 24th March 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Magistrate—Jury—Procedure—Act X of 1872 
3. 523. 


(Miscellaneous Case.) 
Sheikh Nozumuddy, Petitioner, 
versus 
Hasim Khan, Opposite Party. 


Baboo Doorga Mohun Dass for the 
Petitioner. ' 


Baboo Gopal Lall Mitter for the Opposite 
Party. 


Where a Jury, appointed by a Magistrate under s. 523, 
Code of Criminal Procedure, had fully entertained and 
considered the matter submitted to it, and the individual 
members of the Jury had given in their opinion to the 
foreman to report to the Magistrate, and the only delay 
was in the foreman’s making the report, ıt was held that 
the Magistrate could not appoint a second Jury to consi- 
der the matter afresh, but ought to have acted om the 
report of the first Jury which had been given ií before 
he made his final order ın the matter, 


Phear, J—-We are of opinion that this 
rule must be made absolute. It seems to us 
that the Magistrate acted ultra vires when, on 
the lst of October, he re-constituted the Jury 
whjeh he had previously appointed under 
Section 528, Criminal Procedure Code, and 
that the opinion or report of the first Jury, 
which was given in by the first appointed 
foreman before the Magistrate’s flval order 


was made on the 8th October, was the report 
on which he was bound io law to found his 
order. 

The first Jury was not only duly appointed, 
but entertained the matter which was 
referred to it, and had entirely discharged its 
duties before the lst of October, with this 
exception, namely, tbat the foreman had, for 
some reason or other, delayed to gend ia the 
report which the Jury wag bound to make. 
This being so, no doubt the Magistrate had 
power under Section 528 to pass an order, 
of his own discretion, before the report of 
the Jury actually came in; provided—as did ` 
happen here—that the delay in the sending 
in of tbe report exceeded a reasonable time, 
namely, the time prescribed for the purpose. 
But he had uot power, merely because the 
first Jury failed to send in their report, to 
appoint a second Jury, and to commit the 
matter afresh to the second Jury. 

We do not intend to say that in the event 
of a Jury duly appointed under Section 523 
for some good cause being unable to entertain 
and determine the matter submitted to it, it 
is not competent to the Magistrate to 
appoint a fresh Jury. Suppose, for instance, 
that before the Jury had discharged its duties 
one of its members died; or suppose the 
Jury became perverse and refused to enter- 
tain the matter for which it was appointed, 
in such cases it may well be that the first 
order of appointment ought to be considered 
as having fallen through and become useless, 
and the M/istrate would then have power 
under Sect’ sa 523 to appoint a fresh Jury. 

But th’s is not the case here, because it 
appears that the first Jury fully entertained 
and considered the matter submitted to it, 
and the individual members of it had given 
in their opinion to the foreman to report to 
the Magistrate, even before the second Jury 
was constructed. 

The failure was that the foreman omitted 
for a time to make his formal report to the 
Magistrate. But that report did eventually 
reach the Magistrate through the foreman 
of the second Jury before he made the 
order which is now complained of. 

It appears to us under these circumstances 
that that was the report by which he was 
bound to guide himself ; and further, that the 
report of the second Jury was so far as 
regards the objects of Section 623 in itself 
a nullity. 

The rule is made absolute, the ordtr com- 
plained of is quashed, and the Magistrate is 
directed to make an order founded on the 
refort of the firat Jury. 
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The 24th March 1874. 


Present: 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Breach of the Peace—Possession—Act X of 
1872 3. 530. 


(Miscellaneous Case.) 


Mudhoosoodun Shaha aud another, 
Petitioners, 


versus 


Bejoy Gobind Chowdhry aud others, 
Opposite Party. 


The Advocate-General and Baboo Shoshee 
Bhoosun Dutt for the Petitioners. 


Baboo Sreenath Dass for the Opposite Party. 


In a case of dispute regarding land of a considerable 
area in which both parties contended that they held 
possession of the area through the means of ryots, it was 

held that the Magistrate, instead of making an order 
' under s. 580 of the Code of Uriminal Procedure that 
the land should remain in the possession of one of the 
parties until the decision of a competent Civil Court, 
should have proceeded to consider the question which 
party was in possession of the constituent portions of 
the land, piece by piece, by the hands of his ryota, 


Phear, J.—W £ think that the Magistrate’s 
order in this case must be quashed. The 
order is to the effect that, until the decision 
of a competent Court be obtained, possession 
of the disputed chur is to remain with Bejoy 
Gobind Chowdhry, and this order has been 
made in exercise of the powers conferred on 
the Magistrate by Section 630, Criminal 
Procedure Code. That Section says :— 
“Whenever the Magistrate of the district, 
“or a Magistrate of a division of a district, 
“or Magisirate of the first class, is satisfied 
“that a dispute likely to induce n breach of 
“ the pence exists concerning any land, or 
“the boundaries of any laud, or concerning 
“any houses, water, fisheries, crops, or other 
“ produce of land, within the limits of his 
“jurisdiction, such Magistrate shall record a 
“ proceeding stating the grounds of his bang 
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“ so satisfied, and shall call on the parties 
‘concerned in such dispute to attend h > 
“Court, in person or by agent, within a tine 
“to be fixed by such Magistrate, and to give 
“ina written statement of their respective 
“claims as respects the fact of actuel 
“ possession of the subject of dispute. Suc’ 
“ Magistrate shall, without reference to tha 
© merits of claims of any party to n right «f 
“possession, proceed to inquire and decide 
“which paity is in possession of the subjget 
“of dispute.” 

In the present case the subject of disputa 
is a very cousiderable area of land, and tho 
contention of both parties is that they hold 
possession of this mea through means or 
ryots, cultivators. If this be so, the question 
which the Magistrate has to solve witl: 
regurd to possession is not the simplo 
question of who 18 in possession of the 
whole mehal, but who is in possession of the 
constituent “portions of the land, piece by 
piece, by the hands of his ryots. It iv 
manifest, as it seems to us, that the petitioner 
in this case have given the best possible 
evidence of possession of a large numver of 
portions of this land, by means of ryots- 
because he has, as we are told, filed a very 
large number of kubooleuts and has given 
proofs of their authenticity. His gomuastulf 
or some zemindaree amlah has spoken, ns we 
are informed, to the autbenticity of these 
kubooleuts. If this be so, it is direct 
evidence, so far ns it goes, of possession of so 
much of the land as is covered by the 
kubooleuts, 

On the other hand, the respondent, in 
whose favor the order has been made, hus 
given evidence of direct possession of a 
limited portion only of the chur. He has 
produced certain small number of ryots who 
of course can speak immediately to posses- 
sion of the plots of land which they 
respectively occupy and cultivate. If the 
esult of this ‘evidence is that the Court 
believes these witnesses, it would be right in 
making an order supporting the possession of 
the respondent in those plots of land which 
his ryots cultivate, but the order ought not 
to extend to land with respect to which the 
witnesses do not speak to immediate posses- 
sion by the hands of the cultivators, 

We think, on the whole, it is very plain 
that the Magistrate’s order in its entirety 
cannot be supported on the evidence, and 
must be quashed as being without Real 
foundation. This will leave it open to the 
Magistrate to make a proper order on the 
evidence such as it is. 
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The 25th March 1874, 
Present: 
The Hon’ble J. B. Phear and G. G, Morris, 
Judges. 


Absent Wiiness— Evidence — Adjournment—Act I 
. of 1872 s$. 33. 


The Queen 
versus 


Lukhun Santhal, Appellant. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Bhaugul- 
pore, on a charge of murder. 

Before a Sessions Judge can, under s. 88 Act I of 1872, 
admit the depositions of witnesses given in a former 
judicial proceeding as evidence before him instead of 
and in place of the oral depositions of the witnesses 
themselves, 1t ought to appear that the presence of the 
witnesses could not be obtained without an amount of 
delay or expense which the Court considers unreason- 
able; and if there is nothing of a special nature to stand 
in the way, the case should be adjourned to the next 
Sessions to procure the attendance of the witnesses, 


Phear, J.—In this case Mr. Stewart, the 

Deputy Magistrate, before whom the com- 
laint was first made, was of opinion that no 
ground of commitment had been made out, 
and accordingly he discharged the prisoner. 
But the Deputy Commissioner, upon the 
matter being represented to him, directed 
Mr. Stewart to commit' the cense for trial 
before the Sessions Judge of Bhaugulpore. 

Upon receiving this direction the Deputy 
Magistrate recorded the following order :— 

“ As directed by the Deputy Commissioner, 
“ I order the accused to be committed to take 
“his trial before the Sessions Judge of 
“ Bhaugulpore.” : 

In pursuance of this commitment the 
prisoner appeared before the Sessions Court 
of Bhaugulpore, and the Sessions Judge 
recorded this memorandum :— 

“The Lower Court having, apparently, 
“neglected to frame a charge, this Court 
“ directs that the following charge be made 
“ against the prisoner Lukhun Santhal,—that 
“he on or about the 16th October 1873 at 
““Bangoorah committed murder by volun- 
“tarily causing the death of Deeboo San- 
“ thal”! 

Aud upon this charge so framed by the 
Judge the prisoner was put to his trial. He 
pleaded not guilty. And the Assessors 
expressed the opinion that the death of 
Deeboo Santhal was the resvlt of an acci- 
dent, and therefore that the prisqner ought to 





be acquitted. But the Sessions Judge held i 
that the prisoner was guilty of murder, and 
sentenced him to transportation for life. 

On the record of the Sessions Court as it 
has come up to us, we do not find the evi- 
dence of witnesses, excepting in the shape of 
depositions which purport to have been made 
before the Assistant Commissioner ; and we 
have the following remark of the Judge :— 

“The officer of the Court reports that 
“neither of the witnesses for tle prosecution 
“are present. The accused in his examin- 
“ation admits the facts which have been 
“spoken to by the witnesses in the prelimin- 
“ary enquiry. As, therefore, useless delay 
“and expense would be incurred by postpon- 
“ing this case and causing the absent wit- 
“nesses to appear, it is hereby ordered that 
“the depositions taken by the Assistant 
“Commissioner be, under Section 33 Act I 
“of 1872, admitted as evidence in the present 
“ case.” 

The Section 33 Act I of 1872 runs 
thus :— oon 

“ Evidence given by a witness in a judicial 
“proceeding, or before any person author- 
“ized by law to tske it, is relevant for the 
“ purpose of proving in a subsequent judicial 
“proceeding, or in a later stage of the same 
“jadicial proceeding, the truth of the facts 
“which it states, when the witness is dead 
“or cannot be found, or is incapable - of 
“giving evidence, or is kept out of the way 
“by the adverse party, or if his presence 
“cannot be obtained without an amount of 
“delay or expense which, under ihe circum- 
“stances: of the case, the Court considers 
“ unreasonable.” 

The Judge must have considered that the 
present case fell under the last predicate. 
But he does not go so far as to say that he 
thinks that the preseuce of the witnesses 
could not be obtained without an amount of 
delay or expense which, under the circum- 
stances of the case, the Court considers unrea- 
sonable. He confines himself to saying, :— 
“ As, therefore, useless delay and expense 
“ would be incurred by postponing this case 
“and causing the absent witnesses to appear, 
“it is hereby ordered ** +” Now it might 
very well be that in the view which the 
Judge hnd taken of the case, “ the delay and 
expense” of postponing the trinl in order 
that the absent witnesses might be able to 
appear was a “useless delay and expense,” 
But it does not follow that the delay and 
expense of bringing the witnesses was under 
all the circumstances of the case unreason- 
able. The delay could hardly in a matter of 
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this kind, where the charge against the pri- 
soner was that of having committed murder— 
the delay of an adjournment to the next 
Sessions—could not in itself very well be 
considered unreasonable for the purpose of 
enabling the case to be daly tried on vivd 
voce testimony, and the expense of bringing 
the witnesses of the prosecution, and any 
other expense that might be attendant upon 
this delay, could hardly of itself under the 


circumstances disclosed to us be considered |: 


unreasonable, unless it is so in almost every 
case which is tried. The prisoner certainly 
had a right to expect that the witnesses 
should be brought to give their testimony 
viva voce before the Sessions Court, and any 
expense or delay that might be necessary for 
that purpose must, in the absence of special 
facts, be taken ag reasonable rather than 
unreasonable. This is not a case in which any 
special difficulty seems to have occurred in 
the way of procuring the witnesses, for 
nothing of a special nature is hinted at by 
the Judge which should stand in the way of 
postponement of the trial. And this ‘beinz 
sọ, we thmk that the condition was not 
satisfied under which, in pursuance of the 
provisions of Section 38, the Judge had 
discretion to take the depositions of wii- 
nesses instead of and in the place of the 
oral testimony of the witnesses themselves, 
The result is in our opinion that there was 
no evidence rightly before the Court at the 
Sessions trial, except the statement which the 
prisoner himeelf made to the Court. And 
upon a consideration of that statement we 
think that it falls short of constituting a 
sufficient foundation for conviction on the 
charge of murder. The prisoner no doubt 
admits that being angered with the woman 
he took a billet of wood of a certain consi- 
derable size and threw it ather. The conse- 
quence of this act appears to have been that 
the man, and not the woman, was .struck 
on the head and his skull was fractured. 
Now although, as a rule, n person must be 
taken to intend the immediate consequence 
of his act, still ina case such as this we 
think it almost certain that the prisoner 
never intended to fracture the skull, either of 
the man or the woman, or, indeed, had the 
slightest thought of doing either of them any- 
thing more than hart, In this view we are 
of opinion that the prisoner was wrongly 
convicted of murder, and that that conviction 
must bê therefore set aside. And under all 
the circumstances of th8 case, and in view 
also of the opinion which was expressed by 
the Assessors, we think that it is unueceseary 
‘Qe 
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to consider whether the prisoner could, upor 
his own statement, be convicted of any minor 
offence. ‘The conviction is therefore se. 
aside, and the prisoner is acquitted ; and he 
must, therefore, be discharged so far as thi: 
charge is concerned. 





The 28th March 1874. 


Present: 4 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


High Court—Bench of Magistrates. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Backergunge. 


Abdool Huq Chowdhry, Petitioner, 
versus 


Idrak, Opposite Party. 


Where a Bench of Magistrates have before it materials 
which are sufficient m law to support a conviction, the 
High Court has no authority to disturb it. 


Reference.—A PLOT of paddy land in the’ 
village of Huriuaphulio, in Station Kotwalee, 
has for some time been the subject of con- 
tention between two rival parties, one assert- 
ing its right to a moiety of the plot, and the 
other claiming the whole of the land by 
right of purchase. 

The petitioner Abdool Huq belongs to the 
former, and Idrak is a ryot of the latter 
party. It is alleged on the side of Idrak 
that he had sown the land with paddy, and 
that the petitioner nnd others cut and 
removed the crop forcibly. But the version 
of the petitioner is that the paddy was hiv, 
and that Idrak had nothing whatever to do 
with either the land or its produce. 

The first Bench of Magistrates of Burri- 
saul, trying the case summarily, considered 
that Idrak was the cultivator of the land, 
and that Abdool Hug and his party had cut 
and taken away the paddy that grew on it, 
and, finding the petitioner guilty of theft 
under Section 379, Indian Penal Code, sen- 
tenced him to three mouths’ rigorous 
imprisonment. 

For the reasons stated in my order dated 
18th inetaut, forwarded with the record? I 
am of opinion that the conviction is bad, and 
that the order of the Bench, which is not 
appealable, should be sot aside. 

- 16—4 
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orders of the High Court. In the meantime 
the petitioner will remain on bail. 
Judgment of the High Court. 

Phear, J.—The Judge has sent this case 
up to this Court as the case of a conviction 
come to on a summary trial, and has recom 
mended that it be quashed for reasons which 
he gives in his letter of reference. 

We must remark at the outset that the 
case comes to us in & very awkward form; 
and it is somewhat difficult to understand 
how it has happened that if the trial was 
held summarily there is so voluminous a 
record as that which has been sent to ua. 
If the terms of the Act had been complied 
with, we ought to have had in the stead of a 
record merely a copy of the register. 
However, we find in the papers a semewhat 
lengthy judgment signed by the Chairman 
of the Bench; and jin the absence of the 
register or copy of register, we assume that 
this represents the reasons upon which the 
conviction was come to. 

The offence of which the accused persons 
have been convicted is the offence of theft,— 
theft of paddy ; and we find from this judg- 
ment that the Bench was of opinion upon 
the evidence before it that this paddy was 6 
the property of the complainant ; that it wus 
taken away from him without his consent or 
authority by the prisoners ; and that this was ` 
done dishonestly. And ftom the references 
which are made in this judgment to the evi- 
dance upon which these conclusions are 
based, it appears to us that there was ample 
evidence before the Bench to support them. 
The judgment states :— For the prosecution 
“ we have examined the witnesses named in 
“the margin, all of whom, except the peon, 
“live and have land near the field in ques- 
“tion, They all agree in stating that the 
“field in dispute is in the possession of the 
“complainant, who ploughed and sowed it. 
“With-regard to the cutting of the paddy 
“there could be no dispute, and so the 
“accused parties admit that they out it, but 
“they add that ıt belonged to them, and they 
e had sown it.” 

In another passage of the judgment the 
Chairman says :—“ But the mala fides on 
“the part of the defendants is seen by the 
“fact, satisfactorily proved before us, but 
“denied by them, that the paddy was cut in 
“the night, and that it was not yet fully 
“ ripe.” 

It appears then that the Bench ba@ before 
it materials which were sufficient, if trusted 
and accepted, to support the conviction at 
whtch it arrived. It is true that in the 


The reasons stated by the Sessions Judge. 
—The petitioner has been convicted ona 
summary. trial of the offence of theft, and 
has been sentenced by a Bench to imprison- | 
ment for three mouths. He complains that 
the conviction is illegal. 

It appeared on the first perusal of the 
Lower Court’s, proceedings that there was 
nothing to show that the value of the pro- 
perty alleged to have been stolen was not 
mère than Rs. 50, and this Court doubted: 
whether the circumstances set forth war- 
ranted a charge of theft at all. It called for 
an explanation fiom the Lower Court. It 
has been satisfactorily shown that the value 
of the property alleged to have been stolen 
was not more than Rs. 50. If the case, 
therefore, was oue of theft, there was no ob- 
jection to its being tried summarily. 

But I still think that the case should 
never have been tried as one of theft, and 
that if any criminal offence was committed 
at all, it was one under Section 206 of the 
Penal Code, which, however, is not triable 
summarily. It is admitted that the prisoner 
was one of two parties claiming the land on 
which the paddy iu question was growing, 
and the Lower Court admits that the prisoner 
may have thought himself justified: in 
cutting the crops, It is still a mooted ques- 
tion to whom the land really belongs. The 
Lower Court has been misled by a wrong 
view of n Civil Court decree, in execution of 
which the crop in question had been ordered 
to be attached, when the prisoner anticipated 
the process of the Court by cutting the 
paddy and removing it. The decree was not 
agninst himself, but was against the complain- 
ant in this case, at the suit of one of the 
rival claimants to this piece of land. The 
Lower Court has evidently taken the decree, 
which was.not exhibited, as one determining 
the right in the laud, whereas it was really, 
as admitted by pleaders on both sides, a 
meré decree for rent, in execution of which 
the decree-holder had applied for the attach- 
ment of the crops in question. The order 
for uttachment, therefore, is no evidence 
whatever that the crops belonged tọ the 
complainant rather than to the prisoner. It 
has been frequently ruled by the High Court 
that in cases of bond fide disputed right to 
ctops, the cutting of them by one of the dis- 
putants ought: not to be made the subject of 
a pwsecution for theft. 

I am of opinion, therefore, that the con- 
viction is bad, but the order not being 
appealable I refer the case under Section 
2969 Code of Criminnl Procedure, for the 
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other parts of the judgment considerable 
weight seems to have been aitached by the 
Bench to the existence and effect of a certain 
Moonsiff’s decree ; and it is possible, as the 
Judge appeara to think was the case, that 
this decree was misapprehended by the 
Beuch. But on this point we are unable to 
form any judgment because the decree is not 
before us, nor is it our function, sitting here 
ou review of a case disposed of summarily 
by a Magistrate, to enquire into the details 
of the evidence and to determine upon its 
value. If it appears, as it does in this case, 
that there was evidence before the convicting 
Beuch which was sufficient in law to support 
the couviction, this Court has no authority 
to disturb it. 
For these reasons we decline to interfere. 


The 80th March 1874. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
J. B. Phear, E. G. Birch, and G. G. 
Morris, Judges. 


Partner— Criminal Misappropriation—Act XLV 
* of 1860 s. 405. 


Š (Criminal Motion.) 
Nrigendro Lall Chatterjee, Petitioner, 
versus 


Okhoy Coomar Shaw and others, Opposite 
Party. 


A partner who dishonestly misappropriates or con- 
verts to his own use, or dishonesty uses or disposes 
of any of the partnership property which he is entrusted 
with or has dominion over, 18 of crimindl mis- 
appropriation under s. 405 of the Penal Code. 


This matter was referred to the Full 
Bench by Couch, C.J., and Ainslie, J., with 
the following remarks :— 


Tax applicant, on the 26th of January 
1874, made a deposition upon solemn affirma- 
tion before A. L. Playfair, Cantonment 
Magistrate of Dinapore, as follows :— 

`“ In the month of April last, the defend- 
ant, Okhoy Coomar Shaw, came to me in 
Calcutta and applied to me to begin a busi- 
ness at Ghazeeabad, and afterwards, with my 
sanction, he opened hh shop at Dinapore 
Railway Station. 1 forwarded accordingly, 


for this purpose, Re. 2,050 worth of wie 


and stores to Khagoul, besides which F paw 
into my ‘partner’s hand a cheque for Rs. TCD 
for the purpose of buying stores and stamps, 

“ The shop was opened on 7th July, suc. 
continued so until 30th September 1873. 

“I received no intimation from my 
parmer as to the shop being closed. Ih 
October I proceeded to Khagoul and founc 
the goods all removed, and defendant: 
Okhoy, Hurry Dass, and Bibun wac 
present. i 

“I asked the first defendant where the 
things were, and he replied that he bad su d 
the things to one Binod Beharee Sli w in 
Calcutta. I then asked for the money, m d 
he gaid it would be paid in Calcutta. He 
accompanied me as for as Mokumeh, froin 
which place he absconded. 

“I went thence to Calcutta alone, and my 
attorney asked Binod Beharee Shaw whether 
he had purchased avy things from Okhoy, 
but he replied nothing. 

“I remained fur about one month in 
Calcutta, and afterwards, finding that the 
defendant did not appear, I came to Dinar oro 
and charged my partner with criminal brenc'i 
of trust or criminal misappropriation. 

“The defendant is my pattuer, as thy 


deed of partnership (marked B) shows. ‘Thin e 


defendant’s share is half after the payment of 
the amount I advanced. The property which 
was in defendant’s possession belonged to the 
firm named ‘ The Victoria Hotel, O. C. Shaw 
& Co? (Okhoy Coomar Shaw & Co.) Tho 
defendant was the partner who managed at 
Dinapore Railway Station. I admit the 
authenticity of the deed marked B. It > 
distinctly written in this document thot 
defendant has poid Rs. 500-8, and bears my 
signature. Our fiim isa wholesnle firm as 
well as retail. If my wines had been kejt 
for a long time and any loss had occurred, 
I should have prosecuted defendant civilly. 
It is wiitten in a deed of assignment that 
if there be any loss on account of theo 
mismanagement of defendant, the amount 
will be realized by sale of the defendant's 
property (viz. his private property). 

“ Question.—How many boxes of things 
have you attached ? 

“ Answer.—I went to Futtehpore person- 
ally and attached the things, the valuc of 
which is something under Rs. 3,000. 

“ Question.—Is it written in Exhibit B 
that if any partner advances any sum above 
his share he will get Re, 1-4 per cent. above 
his share? 

“ Answer »—Yes, ° 
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“ Question.—Have you taken any security 
from your partner ? 
“ Answer.—TI have, 
(8d.) A, L. PLAYFAIR, 
Cantonment Magistrate. 


Dated 26th January 1874. 


“Thereupon the Magistrate gave the 
following judgment :— 

“This is a complaint preferred by one 
Nfigendro Lall Cha‘terjee against his partner 
in the firm of ‘The Victorin Hotel, O. 
C. Shaw & Co. for the offence of criminal 
misappropriation in respect to the property 
of which, according to the ‘ deed of partner- 
ship,’ they would appear to be joiut owners. 

s a a witnesses in tho case have yet 


been summoned, the complainant’s is the 
only deposition which I have been able to 
record. 


“The accased states that the goods in 
question were sold by him to his brother, 
ibun Beéharee Shaw, on account of the 
‘hotel license having beeu withdrawn by the 
Superintendent of Abkaree; and the goods 
being all of a per.shable nature, he considers, 
actiug ag a pariner, that le was quite justi- 
fied in doing what he did. He does not 
appear to have submitted an account of the 
sale to his partner as yet, but this he states 
he is willing and ready to do. 

“There can be no doubt whatever with 
regard to the fuct of the accused being a 
partner in the firm, as this statement is fully 
confirmed by the prosecutor himself as well 
as by the deed of partnership, and, accord- 
ing to the prosecutor’s own statement, the 
whole of the property which was in the 
possession of the accused belonged to the 
firm of Okhoy Coomar Shaw & Co., of 
which firm the accused was the managing 
partner at the Dinapore Railway Station. 

“ The authenticity of the registered deed 
of partnership is admitted by the complain- 
ant, and it is must distinctly stated in the 
said deed, which bears the complainant’s 
signature, that the accused had advanced, for 
the purpose of commencing the business, the 
sum of Ra, 500-8. 

“ The prosecutor likewise admits that he 
has taken security from his partner for the 
purpose of indemuifying himself against any 
loss which might be occasioned in conse- 
quence of the defendant’s mismanagement, 
andeit is very clearly mentioned in a deed 
of assignment that if any loss occurs through 
the mismanagement of the partner, the 
amount will be realized by the sale of his 
prifate property. e 


“ As there can be no doubt therefore with 
respect to the parties in this case being 
partners, it is clear that the gist of the 
offence, viz. n ‘dishonest misappropriation ’ 
is, for that reason, wholly wanting, and 
consequently the prosecutor’s remedy is in a 
‘civil suit’ for an account, 

“ According to 2 decision of the Calcutta 
High Court, one partner cannot charge his 
co-partner with criminal breach of trust 
(vide Vol. IX, W. Bẹ, Criminal Rulings, 
p. 87). 

“ Acting upon that decision, I consider I 
am not justified in proceeding farther with 
this case. 

“T accordingly dismiss the complaint 
under Section 147, Criminal Procedure Code, 
in combination with the ruling of the 
Calcutta High Court just referred to. 

“The defendants are discharged under 
Section 215, Criminal Procedure Code. 


(Sd ) A. L. PLAYFAIR, 
Cantonment Magistrate.” 


Dated 26th January 1874. x 


The question thus arises, whether, if a 
partner dishonestly misappropriates-or con- 
verts to his own use, or dishonestly uses or 
disposes of any of the partnership property. 
which he is entrusted with, or has dominion 
over, he is guilty of an offence punishable 
under the Penal Code. 

As we differ from the decision in 9 W. R. 
C. R, 37, quoted by the Magistrate, we 
refer the question for decision by a Full 
Bench. 


The judgment of the Fuli Bench was deli- 
vered as follows by— 


Couch, C.J.—In this case a charge was 
preferred by the applicant against Okhoy 
Coomar Shaw and others before the Magis- 
trate of an offence of criminal misappropri- 
ation. The Magistrate dismissed the com- 
plaint and discharged the defendants, on the 
ground that the complainant and the accused: 
were partners, or, a8 he says in the first part of 
his judgment, that they were, according to a 
deed of partuership, joint owners of the 
property in reepect of which the criminal 
misappropriation was alleged. He founded 
his decision upon a case in this Court in 
the IX Weekly Reporter, Criminal Rulings, 
p. 37, in which two of the learned Judges, 
Mr. Justice Kemp and the late Mr. Justice 
Mitter, held that if there was a parthership 
there could not be a conviction for criminal 
breach of trust, Mr. Justice Elphinstone 
Jaĉkson appears to Lave doubted this, and 
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not to have eoncurred with the other two 
Judges. He took a differeut view of the 
case, and also said that he was inelined 
to think that there might be circumstances 
ander which one partner might be guilty of 
criminal breach of wust against another. 

An application was made to this Court 
before myself and Mr. Justice Ainslie, 
under Section 297 of the Criminal Procedure 
Code, to send for the papers and to decide 


him, -there is sufficient ground for puttiug 
the ncoused upon their trial. Ido not thi k 
that we can make an order of that kind in 
the Full Bench. The matter will the:eforo 
stand over until Mr. Justice Ainslie retutns. 


The 30th March 1874. 


upon the validity, in point of law, of the , Present: E 
Mngistrate’s decision. , The Hon’ble J. B. Phear aud G. G. Mortis, 
Seeing that the Magistrate had acted upon Judges: 


a decision of this Court, we felt bound to 
refer the question for decision by a Full 
Bench, although I thiuk I may say that we 
neither of us at the time entertained any 
serious doubt upon it. 

It appears that there is a decision of Mr.’ 
Justice Markby and Mr. Justice Birch in 
XXI Weekly Reporter, Criminal Rulings, 
p.-10, in which these learned Judges have 
held that there may be an offence under 


Procedure— Warrant Case — Complainant — 
Accused—Act X of 1872 $, 192. 


Reference to the High Court under Sectiois 
296 of the Code of Criminal Proceduie 
by the Sessions Judge of Gya. 


Section 424 of the Penal ‘Code; there may The Queen 
be a fraudulent concealment or removal of 
property, whether the fraud is intended to ba versus 


practised on creditors or partners. This case 
was not quoted when the application was 
made to us; but if it had been, we should 


Kassy Singh (Reference No, 55). 
still have been under the necessity of refer- i 


ring the question to a Full Bench. The Queen 
We think the words of Section 405 of 
the Penal Code are large enough to include versus 


the case of a partner, if it be proved that 
he was in.fact entrusted with the partner- 
ship property, or with a dominion over it, and 
has dishonestly misappropriated it, or convert- 
ed it to his own use. There is no reason 
that the case of a partner should be except- 
ed from the operation of this Section. 
Indeed there is every reason that it should 
be included init. It is a question of fact 
whether there has been an entrusting of the 
property, or a giving a dominion over it, 
sufficient to come within what is required. 
But if it be made out by the evidence that 
one partner was entrusted by his co-part- 
ners with property, or with a dominion over 
it, and that he had dishonestly misapproprint- 
ed it, or dishonestly used it in violation of the 
mode in which his trust was to be discharged, 
or of the agreement between the parties as 
to the use. he was to make of the property, he 
ought to be tried for that offence. I therefore: 
think we should say that the decision in the 
IX Weekly Reporter cannot be supported, 
and that the Magistråte ought to enquire 
into the charge and determine whether, upon 
the evidence, which may be produced befere 


Hulkorce Sivgh nnd another (Reforenca 
No. 54). 


Moonshee Mahomed Yusoof in support of 
the References. 


It is not irregular in a warrant case for a Dc paty 
Magistrate to take the evidence of the complainant ar} 
certain witnesses on behalf of the prosecution in tL~ 
absence of the accused. All that the accused hus a risht 
to expect after the charge has been framed is thar the 
complainant and witnesses who had been examine! 17 
his presence before the chage was framed shou: 1 be 
recalled for the purposes of cross-exemination. 


It is entirely within the discretion of a Magis'rut: 
conducting a trial in a warrant case to admit evidenc:01 
behalf of either side at any stage of the trial, a, 12 
Act X of 1872 applying to such a case; but th: 
Magistrate, in exercising the discretion conferred onh 
by this section, ought to have good reason for allowin 3 
witnesses on the part of the prosecution to be interpusc 
in the midst of,the case of the accused. r 

e 17—a 
e 


Rulings. [Vo XXIL # 


62 «Criminal THE WEEKLY REPORTER. 








Phear, J. (Referenco No. 55).—In this 
case the Sessions Judge has referred to this 
Court the conviction of one Kassy Singh 


come to by the Deputy Magistrate, with a 
recommendation that it be quashed on the 
following ground. The Judgefsays :—“ It 


“ appears from the record, and is admitted 
on the part.of the prosecution before this 


“Court, that some of those witnesses were 


“examined before one, out of the two 
“defendants, appellant had appeared or had 


f even been summoned; that another wit- 


“ neas was examined on a day over which 


“the case had been adjourned by order of 


“the Court ; and that some more witnesses 
“were exumined after the case for the 
“ prosecution had been closed and the charges 
“ against the defendants drawn. The whole 
“of these proceedings are illegal. The 
“ Deputy Magistrate appears to think that the 
“evidence of these witnesses may, if neces- 
“ gary, be left out of consideration, and the 
* ongo for the prosecution allowed to rest on 


“the evidence of those against the mode of 


“whose examination no such objection can 
“be taken. I differ from him ; 1 think that 
“the whole proceedings in a criminal case 
“ ought to be regularly and legally conducted 
e -“from the beginning to the end, and that any 
“irregularity in any portion of-them by 
“which it can be shown that the defendants 
“ have been materially prejudiced, is sufficient 
“to vitiate all the rest. In this case the 
“irregularities were those of taking the 
“evidence of witnesses for the prosecution 


“in the absence of the defendants, and of 


“admitting further evidence ngninst them 
“after the case for the prosecution had been 
“closed. As to the firat there can be no 
* manner of doubt that it is one which does 
“most materially prejudice the defendants, 
“and the second is also well calculated to 
“have the same result. I think them sufi- 
“cient to vitiate all the proceedings, and 
“ therefore set aside the conviction.” 
Although the proceedings before the 
Deputy Mugistrate as disclosed by the record 
which has come ap to us were exceedingly 
protracted, I may even say dilatory, and 
were in some respects calculated to cause 
vexation to the parties accused, yet we are 
unable on the whole to say that there has 
- been such an irregularity or illegality in any 
poition of the proceedings resulting in 
matrial prejudice to the accused as to afford 


sufficient ground for quashing the order of 


the Deputy Magistrate. 
‘ The cose was treated by the Deputy 
Mé@vistrate as a wariant case. The accused 


Kassy Singh, on whose behalf the present 
reference to this Court has been made, was 
one of the persons ngninst whom a complaint 
was made to the Deputy Magistrate ou the 
28th August 1873. And on the following 
day a warrant was issued for his ariest. 
This warrant was not executed, because on 
the 6th September Kassy Singh himself 
appeared to answer the complaint without 
having been arrested. But the procedure, 
nevertheless, was that which is prescribed by 
the Criminal Procedure Code for those cases 
which are commonly termed warrant cases. 
The complainant and witnesses on his behalf 
were examined, and eventually a charge was 
framed agninst Kassy Singh and others, 
The complainant and three of the witnesses, by 
whose testimony the case for the prosecution 
was set forth, were examined on a day before 
the day when Kassy Singh first appeared ; 
and on the 8th September the plender on 
behalf of Kassy Singh asked that they might 
be recalled for cross-examination, and their 
cross-examination effected before he should 
be obliged to proceed to the eross-examination 
of those witnesses who had given their . 
testimony after Kassy Singh had appeared 

aud in his presence. 

It is sufficient for the moment to say that” 
that request was not immediately complied 
with. The Deputy Magistrate directed 
Kassy Singh to go on with the cross-examina- 
tion of the complainant’s witnesses who were 
then before the Court, and the question of 
recalling the complainant and the three first 
witnesses might be considered afterwards, 

We cannot discover from the record that 
the accused Kassy Singh, or any one on his 
behalf, afterwards in any manner pressed for 
the recalling of the complainant and his three 
first witnesses. In fact, they were not 
recalled. And it is to the non-recalling of 
these witnesses that the Judge appears to 
allude when he says, “ The irregularities wera 
“ those of taking the evidence of witnesses 
“for the prosecution in the absence of the 
“defendants.” Now, under the procedure 
which is prescribed for warrant cases it was 
no irregularity on the part of the Deputy 
Magistrate to take the evidence of the 
complainant and certain witnesses on behalf 
of the prosecution in the absence of the 
accused ; all that the accused had a right to 
claim was that after the charge was framed 
and he was called upon to answer it, he 
might, if he thought fit, requite tĦat the 
witnesses who had been examined in his 
presence before the charge was framed should 
be tecalled for the purposes of cross-examina- 
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tion, that is, the complainant if he had been 
B0 examined and those witnesses upon whom 
alone the charge could be based. 

_ Explanation I of Section 215 of the 
Criminal Procedure Code expressly enacts 
that the absence of the complainant shall 
not be deemed sufficient ground for n 
discharge of the accused. And Section 218 
says :—“If the accused person have any 
“ defence to make to the charge, he shall be 
“ called upon to enter upon the same, and to 
“ produce his witnesses if in attendance, and 
* shall be allowed to recall and cross-examine 
“the witnesses for the prosecution.” If, 
then, the case had proceeded regularly, 
the accused Kassy Singh would no doubt 
have had a right, when he was called 
upon to answer the charge framed agniust 
him, to ask that those witnesses for the 
prosecution who had been examined in 
his presence, and upon whose testimony 
alone the case of the prosecution could be 
made to rest, should be recalled for the 
purpose of cross-examination. And if he 
had made a requisition to the Court of this 
kiud, and that request had been refused, we 
should have considered that the Court had 
acted irregularly, in trath illegally, and that 
the trial of the defendant must necessarily 
have been prejudiced. But, as already 
stated, although the pleader who appeared on 
behalf of Kassy Singh did, on the 8th 
September, ask that the complainant and the 
three first so-called witnesses, though they 
had not been examined after Kassy Singh 
appeared, should be recalled for cross-exa- 
mination before he was obliged to cross- 
examine the other witnesses who had been 
already examined in his presence, yet, upon 
this being overruled, he did not at any 
subsequent stage of the case request that 
the complainant, or any of those three 
witnesses, should be recalled for the purposes 
of cross-examination. And indeed, inasmuch 
as these persons bad not been examined in 
his presence, and their testimony therefore 
could not be used against him by the 
prosecution, and as, moreover, he could not 
insist upon having the complainant present, 
he had no strict right to ask to examine them 
unless he called them as his own witnesses. 
It seems to us too pretty clear that the 
request which was made by the Vakeel of 
Kasay Singh on the 8th September was 
dictated, not by a desire on the part of his 
client to have such information as could be 
elicited from the complainant and the three 
witnesses by cross-examination, but rather as 
a step for a possible prolongation of, the 


proceedings, or at any rate, merely as a step 
which might be convenient for the purpocc 
of leading up to the cross-examination of 
the witnesses who had already been calle 
and who were before the Court ready to bc 
cross-examined. Although the Court, whet 
it overruled the application that these 
witnesses should be recalled and cross-cxa- 
mined before the last-mentioned witues:.< 
were cross-examined, said that the questior 
as to the recalling of the witnesses who had 
not been subjected to cross-examination 
should be considered afterwards, yet the 
pleader of the accused Kassy Singh does not 
appear to have thought it worth his while ut 
any subsequent time to ask for their recall. 
And a good reason may be supposed for Ins 
not doing so, for by cross-examining thuta 
upon that which they had said in his client's 
absence he would be making it evidento 
against him, whereas if he let it alouo the 
prosecution would be unable to use it, For 
this reason we think it is apparent that the 
recall of the complainant and these witnes: es 
for the purposes of cross-exammation was 
not really desired by the defendant Kacey 
Singh for any substantial purpose connect d 
with the trial ; and the fact that they weic 
not recalled did not materially prejudice the 
accused in his defence. Then we havo it 
clear from the Magistrate’s judgment that io 
his opinion the evidence before the Court, 
which was taken after the time when Kussy 
appeared, exclusive of the testimony which 
was given by the plaintiff and the three 
named witnesses in the presence of another 
accused person, and not in the presence of 
Kassy, was sufficient to establish the chaige 
made against Kassy. 

The second reason given by the Judge for 
recommending that the conviction should bo 
quashed, namely, that the Deputy Magistinto 
admitted evidence against the accused after 
the case for the prosecution had been closed, 
is, we think, not alone a sufficient ground fir 
invalidating the conviction. It is entirely 
within the discretion of a Magistrate 
conducting a trial of this kind to admit 
evidence on bebalf of either side, either the 
Crown or the accused, at any stage of the 
trial when he may think it necessary to do 
go for the purposes of justice. Section 192 of 
the Criminal Procedure Code applies to this 
case ; and accordiug to that Section, ‘the 
“Magistiate may, at any stage of tne 
“ proceedings, summon and examine’ any 
“person whose evidence he considers 
“essential to the inquiry, and recall and 
re-examine any person already examined,” 
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Doubtless a Magistrate would not be wisely 
exercising the discretion which this section 
confers upou him, if, without good reason, he 
allowed witnessea on the part of the pro- 
secution to be interposed in the midst of the 
case of the accused. But we have no good 
ground shown to us why we should assume 
that the Magistrate in this present case 
exercised his discretion without good cause. 
The proceedings, as alrendy remarked, were 
vesy greatly protracted ; and it is to be 
regretted that they were allowed to be 
continued for so long a period as was the 
case. But we are unable to say that the 
calling of such witnesses for the prosecution 
as the Magistrate caused to be oalled after 
the final charge had been framed on the 15th 
October, was either unneceszary or vexatious. 
The witnesses who were culled before that 
date could not be made in any way ground 
of complaint, Is was only when the charge 
was put into shape, on the Lth October, that 
the accused Kassy Singh wns called upon to 
meet by evidence the case of the prosecution. 
We have not beeu told in what manner he 
was in any degree prejudiced in the matter of 
meeting that case after the 15th October by 
. the three or four witnesses who were 
, Subsequently called at the instance of the 
Deputy Magistrate. 

On the whole, while, as I may repent, we 
think it matter of regret that proceedings in 
a case of this kind should have been go 
prolonged and so confusedly carried on as 
these proceedings have been, we do not see 
sufficient ground in law for saying that the 
conviction of Kassy Singh, at which the 
Deputy Magistrate arrived, was ‘without 
jurisdiction, or such as we ought in exercise 
of our general power of supervision to set 
aside. We therefore decline to interfere on 
the matter of this reference. 

With regard to the other reference, No. 54, 
we think that the Judge must be under some 
misapprehension. The order which was 
thade by the Deputy Magistrate under 
Section 684 was consequent upon the 
conviction of the accused persons Hulkoree 
Singh and Altaf Kureem; and in that 
matter the Judge who has referred this case 
to us had jurisdiction to entertain an appeal. 
He did entertain an appeal and acquitted 
the accused persons. He wns therefore 
competent, by the very words of this Section 
584 itself, to reverse or set aside the order 
which the Deputy Magistrate has made. 
That case must therefore go back to the 
Judge, and we decline to interfere in either 
refergnte. - - R 

































Toad or to show cause why such or 


The 30th March 1874, : 


Present: 


The Hon’ble J. B. Phearand Q. Q. Morris, 
Judges. 


Obstruction—Pathway—Jury—Act X of 1872 
8. 623, 


(Miscellaueous Case.) i 
Roy Omesh Chunder Sen, Petitioner, 


versus 
Ichanath Mozumdar, Opposite Party. 


Baboo Biprodass Mookerjee for the 
i Petitioner, ¢ 


Baboo Bama Churn Banerjee for the 
Opposite Party. 


„In a case in which a Magistrate ordered a porsor 
either to remove an obstruction to s pan leading to a 

er should not be 
enforced, and in which subsequently the Magistrate, on 
the application of the party charged, appointed a Jary 
under s. 528 of the Code of Criminal Proceduie, it 
was held that the question the Jury should have been 
told to try was the question whether the first order 
of the Magistrate was reasonable and Proper, and for that 
purpose to consider whether there was a bond Jide 
oe between the parties as to the right of way over 
this particular piece of land. 


Phear, J—Own the 8lst December last, 
the Assistant Magistrate in this case ordered 
that one Roy Omesh Chunder Sen be 
Tequired either to remove the obstruction to 
the path leading from the thana rond to the 
river bank in Damoor Mooder, or to appenr 
before the Assistant Magistrate on the 6th 
January in person or by agent and show 
cause why this order to remove this obstruc- 
tion should uot be enforced. 

On the 6th January it seems that Roy 
Omesh‘Chunder Sen did appear and object 
to this order, and asked that a Jury should 
be empannelled according to Section 523 of 
the Criminal Procedure Code. Accordingly 
a Jury was appointed ; and eventually, after 
some delay, the Jury made a report, and 
on the 8rd March, after this report had been 
given in, the Assistant Magistrate passed 
the following order:—“ For as much as on the 
“report of a duly constituted Jury it appears 
“that a publio road within the village of 
“ Doshomi, and leading from the thana road 
“in a southern direction to the banks of the 
“river Mutabhanga, has been obstructed by 
“the order of Roy @mesh Chunder Sen: 
“ordered, that the said road, through the 
“garden of jack and mango ‘trees Of the 
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“ aforesaid Roy Omesh Chunder Sen, be 
“reopened for the use of the public within 
“seven days, and let order issue accord- 
singly? . 

Obviously the provisions of the Criminal 
Procedure Code have not been very closely 
adhered to in this matter; becituse the ques- 
tion which, under Section 528, the jury 
ought to have been directed to entertain and 
try, was the question whether the first order 
of the Assistant Magistrate was a reasonable 
and proper order. And we need hardly 
say, for it has been before decided by this 
Court, that that order would not be a reason- 
able and proper order, if there was between 
the parties a bond fide dispute as to whether 
the way “which is alleged to have been 
obstructed wasa thoroughfare for the benefit of 


the persons who complained of the obatruc- 


tion or not, because in such a case the proce- 
dure which the Magistrate ought to follow 
would be, not the procedure of Section’ 521 
and the immediately following Sections, but 
the procedure of Section 582, which is alto- 
guther different in its results, inasmuch as 
the order of the Magistrate made in the 
course of such last-mentioned procedure is at 
the most an order nisi, i.e., an order operative 
only until the parties establish their civil 
rights. 

In this case, then, the jury ought to have 
been told to try whether the first order of 
the Magistrate was reasonable and proper, 
and for that purpose to consider whether or 
not there was a bona fide question between 
the parties as to the right of way over this 
particular piece of land. Instead of a direc- 
tion of this kind, the Assistant Magistrate 
prescribed to the jury, on a first occasion, 
two questions, and afterwards three questions, 
of fact, which we need not now go into. 
And as the result of these questions the jury 
in their report returned a specific finding 
of fact. But, so far as we cam perceive in 
this report, there is no finding to the effect 
that the petitioners who complained of this 
obstruction, eight or nine persons in number, 
had wright of way, either by reason of private 
right or public right over the Jand in ques- 
tion. Had the jury come to such a finding 
as this, although it would have been not 
strictly a finding such‘as they ought to have 
directed their attention to, still it might 
have been taken to amount toa finding that 
there was no-reasonable and bond fide 
disputé existing relative to the right of way. 
But the report of the jury does not in our 
judgment amount to anything of this kind. 
At is at the most a statement that the way in 


question through this garden has been used 
by certain females of certain families who 
are not. mentioned, for a very qualified 
purpose, during a period which is in itself 
insufficient to confer a right of way over 
theland. Thus itseems to us that the report 
falls short of finding, either expressly or 
indirectly, that there was no bond fide 
dispute between the parties as to the right of 
way over this land. This being so, thera 
was in fact no finding of the jury capabto 
of being an answer to the question which 
they ought to have tried, namely, whether 
the order of the Magistrate was a reasonable 
and proper order or not. In other words, 
there was not a legal finding upon which tho 
Magistrate could found his final order of tho 
8rd February 1874 in pursuance of the 
provisions of Section 523 of the Criminal 
Procedure Code. And, therefore, we think 
that this order, which purports to have Leen 
made in pursuance of, and in accordance 
with, the finding of the Jury, must bu 
quashed. 


The 3lst March 1874. 


Present: 
The Hon’ble J. B. Phear and Q. G, Morris; ° 
Judges. 


Evidence—Confession—Act I of 1872 s. 30. 


Committed by the Magistrate, and irted by 
the Sessions Judge of Midnapore, on a 
charge of dacoity. 


The Queen 
versus 
Sheikh Buxoo, Appellant. 


Act I of 1872 s. 80, which makes the confession of ore 
prisoner evidence against persons other than tho man 
who made the confession, applies only to cases in which 
the confession 13 made by a prisoner tned at the tamo 
time with the accused person against whom the von- 
feasion is used, 

Phear, J—Wure we differ somewhat 
from the Sessions Judge in the view which 
he has taken of the corroborative evidenco ia 
this case, we agree with him on the whole in 
thinking that the prosecution has brought 
home the charge of dacoity to the prisoner 
Buxoo. The Sessions Judge says in his 
judgment :—“‘I see no reason to disbelieva 
“the approver’s evidence which is corrobgrat- 
“ed by some evidence showing that the pri- 
‘soner wasin the company of the dacoits 
“immediately before the occurrence nod 
“by the confessions of the prisoners ho 
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“‘have been previously convicted.” It seems 
to us that the Sessions Judge was wrong in 
attaching any value at all to the confessions 
of the prisoners who had been previously 
convicted. These prisoners were tried as 
we understand, some of them in January 
1878 and one of them in July 1873; in other 
words, they were not tried with the prisoner 
who has now been convicted. And Section 
80 of the Indian Evidence Act, which alone 
makes a confession of this kind evi- 
dence in any degree against persons other 
than the’ man who made the confession, 
applies only to cases in which the confessions 
are made by prisoners tried at the same time 
with the accused person against whom the 
confessions are used. We thivk therefore 
that we are bound on this appeal to discard 
as against Buxoo the confessions of the pri- 
soners who were “tried previously, and not 
simultaneously with Buxoo. 

But even when this evidence is put on one 
side, we think that there is enough remaining 
on the record to corroborate the approver’s 
evidence against Buxoo. If the approver is 
to be believed there is no doubt of Buxoo’s 
guilt. And the corroboration which is 
needed for the purpose of making the appro- 
e „ver worthy of credit as against Buxoo, is evi- 
dence which will tend to show that Buxoo 


probably was one of the party of the dacoits. 


The prisoner Buxoo himself in the statement 
which he makes before the Sessions Court 
says that just after the dacoity he heard that 
his name was ‘mentioned as one of the 
dacoiis, and that the police were coming to 
apprehend him ; and he admits that there- 
upon he absconded,—kept out of the way for 
a considerable period to avoid being taken by 
the police. This in itself goes a very long 
way towards rendering it probable that the 
approver was only telling the truth when he 
said that Buxoo was one of the dacoits. 

And in addition to this we have the fact 
disclosed by an independent witness that 
Buxoo came with Gopal or Gobind Manjee, 
when the latter applied to him for the 
purpose of hiring the boat in which the 
dacoity was committed. 

Taking these two items of corroborative 
evidence in connection with the approver’s 
testimony, we are unable to say that the 
Sessions Court was wrong in giving credit 
to that testimony. And tore fore we think 
tha we ought not to disturb the conviction. 

And with regard to the sentence it seems 
to us, in view of all the facts of the case, 
that. it is not unduly severe. 

We therefore dismiss the appeal. 
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The 2nd April 1874. 


Present : 


The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Criminal Intimidation — Jurisdiction — Journey 
—Error—Act XLV of 1860 s. 503—Act 
X of 1872 ss. 67 & 70. 


À (Miscellaneous Case.) 


Peerun, alias Kureemun Ayah, Petitioner, 
versus 
Mr. C. D. Field, Opposite Party. 
_ Mr. C. Piffard for the Petitioner. 
Mr. W. M. Bourke for the Opposite Party. 


Where an offence of criminal intimidation under 
s. 508, Penal Code, was said to have been commit- 
ted during a journey by railway from Bombay to 
Calcutta, it was held that the Magistrate of Howrah 
had no jurisdiction to entertain the charge as the offence 
had not been committed within the actual territorial 
lumits of his ordinary jurisdiction; and further, that the 
case did not fall within s.67 of the Code of Criminal 
Procedure, that Section (Illustration A) giving jurisdiction 
to the local tribunal at the place where the complamant 
or the offender first stops or breaks his journey: such 
journey must bea continuous journey from one terminus 
to another. 

8. 70 of the Code of Criminal Procedure contem- 
plates such an error only of jmisdiction as may arise 

om a case being tried in one district or sessions division 
of a province, where it ought properly to have been 
tried in the neighbouring district or sessions division; 
and does not apply to cases in which the right local 
jurisdiction is a jurisdiction foreign to the Cout which 
tas power to order a new tial, and which lies entirely 
outside the province to which the local division or 
district belongs in which the charge was actually 
entertained. 


Phear, J—On the 16th March last, two 
charges were made against the petitioner 
Peerun Ayah in the Court of the Magistrate 
of Howrah. They were to the following 
effect, respectively: first, “that she, on or 
“ about the 25th day of February 1874, near 
“ Allahabad, and when travelling down from 
“ Bombay to Calcutta by rail, criminally intimi- 
“dated Mrs. Florence Field, and thereby 
‘‘ caused her alarm, and that she has thereby 
“committed an offence punishable under Sec- 
“tion 508, Indian Penal Code, and within my 
“ cognizance” (ie. the cognizance of the 
Magistrate of Howrah); second, that she, 
“between the 27th February and 11th March 
“ 1874, published imputations against Mrs. 
“Field’s character of such a nature as to 
“harm her reputation.” 

It is somewhat unfortunate that these 
charges should be so defective as they are in 
the non-statement of material facts. And it 
is stl more unfortunate that we have not 
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before us the formal conviction or finding 
come to by the Magistrate upon these 
charges, which might possibly have the effect 
of remedying these defects. According to 
the judgment which has been sent up to us 
by the Magistrate, it appears that the 
Magistrate found Peerun Ayah guilty of both 
these charges,—that is, in general terms, 
Jirst, that she committed criminal intimi- 
dation; and secondly, that she committed 
defamation against Mrs. Field—and the 
Magistrate sentenced her on the first charge 
to pay a fine.of Rs. 15 leviable under 
Section 61 of the Criminal Procedure Code, 
and in default thereof to one month’s rigor- 
ous imprisonment. And the Magistrate 
further sentenced her on the second charge to 
six weeks’ rigorous imprisonment. 

- It is objected before us upon the present 
application that these two convictions are 
both bad upon two grounds: first, that they 
were come to without jurisdiction; and 
secondly, that there was no evidence before 
the Magistrate sufficient in law to establish 
either of them. 

We are of opinion that the first objection 
is good in respect of both the convictions. 
We also think that there was no evidence before 
the Magistrate upon which the second 
conviction could be sustained in law. 

It is clear that the offence of criminal 
intimidation was not, according to the account 
of the prosecution, committed within the 
actual territorial limits of the ordinary 
jurisdiction of the Magistrate of Howrah. 
In the words of the charge itself it is stated 
as having been committed somewhere near 
Allahabad. If the Magistrate of Howrah 
had jurisdiction to entertain the first charge 
preferred against the petitioner, admittedly 
this must be by reason of the special enact- 
ment of Section’ 67 of the Criminal 
Procedure Code. That Section runs in these 
words :—“ When it is uncertain in which of 
€ several districts an offence was committed ; 
“or where an offence is committed partly in 
“one district and partly in another ; or where 
‘<the offence is a continuing one, and conti- 
“nues to be committed in more districts 
“than one ; or where it consists of several 
“acts done in different districts, it may be 
“inquired into and tried in any one of any 
“such districts.” 

Now, under the words of this Section alone, 
it would be impossible to hold that an offence 
which “vas committed locally in the neigh- 
bourhood of Allahabad, ànd unquestionably far 
outside of the District of Howrah, could be 
entertained by the Magistrate of the District 
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of Howrah. But there is a certain enlarge- 
ment of the words of this section applicable 
to the case which is now before us effected 
by the Illustration A, which is appended to 
the Section. This illustration is the first of 
several illustrations appended to the Section, 
and may be reasonably taken as a rider to 
the first paragraph of the Section itself. Itis 
in these words :—“ An offence committed on 
“ a journey or voyage may be inquired into 
“and tried in any district through which the 
“ person by whom the offence was commit- 
“ted, or the person against whom, or the 
“thing in respect of which, the offence was 
“committed, passed in the course of that 
‘Journey or voyage.” 

This illustration is plainly larger than tho 
first paragraph or any other enacting portion 
of the Section itself, and we ought not 
therefore to carry it further than its own 
words go, It is directed to meet a particular 
difficulty, which is very analogous to, but 
not, strictly spenking, ‘comprehended within, 
those covered by the general description of 
the Section. When an offence is committed 
during a journey or voyage, even if the 
place of the occurrence is single and 
completely known, yet practically in most 
cases it would be impossible for the complains, 
ant to have recourse to a tribunal on the 
actual spot. The illustration to the Section 
affords relief by giving jurisdiction to the 
local tribunal at the place where the offender 
either stops or is made to stop, or at the 
place where the complainant stops. But we 
think this means, where either of them 
first stops or breaks his journey or voyage. 
Any greater extension of meaning is not 
needed to meet the exigency of the case, 
and would be calculated to produce much 
mischief, It appears, therefore, to us that 
the journey spoken of in this illustration is 
a continuous journey from one terminus to 
another terminus, regard being had, for the 
purpose of estimating the continuity, to all 
the ordinary incidents affecting journeys of 
the particular kind which may be under 
consideration. Now, according to the 
evidence which has been seut up to us by 
the Magistrate, the journey on which the 
offence which is the subject of the first 
charge is alleged to have been committed, 


was a journey by railway effected by 
Mis. Field, the prosecutrix, or af my 
rate, by the petitioner Peerun Ayah, 


from Bombay to Calcutta. But it is 
also perfectly plain from that evidence, and it 
has been admitted by the learned Counsel 
who appearg in this case on the part of ébe 
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Crown, that that ee wus not effedted 
continuously either by Mra. Field or by the 
Ayab. Both of them stopped at Allahabad 
after the occurrence had taken place which 
is the foundation of the first charge,—that is, 
after the offence as alleged bad been com- 
mitted: Mrs. Field for at least a space of two 
days, andthe Ayah for the space of at least one 
day. And this stoppage was not 2 stoppage 
due to the nature of the journey itself, vecause 
the journey might have been completed 
without any appreciable stoppage whatever 
simply by continuing in the train in which 
‘these persons were passengers before they 
¿came to Allahabad, and which, after it reached 
Allahabad, proceeded with continuity to 
complete the journey to Calcutta, Mrs. Field, 
instead of continuing her journey, stopped 
‘at Allahabad, aud remained there certainly 
for two days, and Peerun Ayah, who, it is 
material to remark, had been discharged by 
Mrs. Field and forbidden to continue her 
journey with her, also remained at least one 
day. Weare of opinion on this state of facts 
that the case does not fall within the Illustra- 
tion A of Section 67, and that the Magistrate 
had no jurisdiction to entertain the charge of 
criminal intimidation committed, according to 
.the story of the prosecution, somewhere near 
Allahabad, and certainly at’ some place 
external to the territorial limits of his own 
jurisdiction. 

The construction which we have thus 
‘placed upon the words of the illustration 
(A), Section 67, is not a novel construction, 
for it was given by the Madras High Court 
do the decision which is reported in 1 
‘Madras, 193. Itis not, perhaps, necessary for 
us to explain the grounds upon which we 
are’ of opinion that the Magistrate had no 
jurisdiction to entertaln the charge of defama- 
tion upon which he convicted the petitioner, 
‘because the Magistrate himself, in the return 
which he has made to this Court upon notice 
given to him of this application, hus admitted 
‘that be had no jurisdiction to entertain the 
charge, inasmuch as the evidence did not 
serve to show that the offence was com- 
mitted within the area of his ordinary juris- 
diction, and this matter was not within the 
scope of Section 67, Criminal Procedure 
Code. We will, however, say that not only 
was there no evidence before the Magistrate 
upon which he could with any sort of reason 
come.to the conclusion that he had jurisdic- 
tion to entértain that charge, but there was 
no evidence whatever before him upon which 
a charge of defamation of Mrs. Field by 
Pærun Ayah could be maigtained any- 


‘the same province, ‘because it 


where. There is no evidence upon the record 
which has been sent vp to us of Peerun 
Ayah’s having anywhere spoken ,defamatory 
words of Mrs. Field, unless it be of her 
having done so at the same place and as part 
of the same ‘transaction which constituted 
the foundation of the charge of criminal 
intimidation near Allahabad. If the charge 
of defamation had been properly drawn, the 
Magistrate would have perceived without 
difficulty that there was not an iota of 
evideuce before him upon which it could be 
sustained fora moment. Indeed, there was 
nothing in the information or otherwise 
before him on which he could even frame a 
proper charge. We, therefore, as I have 
already said, are of opinion that both these 
convictions are bad for want of jurisdiction, 
and we think that we ought not, upon ‘the 
ground put forward in Section 70 of the 
Criminal Procedure Code, to forbear from 
setting the conviction aside. That Section 
says :—“ No sentence or order of any Crimi- 
“nal Court shall be liable to be set aside 
“merely on the ground that the investiga- 
“tion, inquiry or trial was held in a wrong 
“district or sessions division, unless it is 
“ proved or appears that the accused person 
“was actually prejudiced in his defence, or 
“the prosecutor in his prosecution, by such 
“error, in either of which cases a new trial 
“may be ordered.” : 

It is obvious, from the last words which I 
have read, that this Section contemplates 
such an error only of jurisdiction as may 
arise from a case being tried in one district 
or sessions division, say of Bengal, when 
it ought properly to have been tried in the 
neighbouring district or sessions division of 
evidently 
contemplates the possibility of the Court 
being able to direct a new trial. It does not 
apply to cases such as that of: the first 
charge, in which the right local jurisdictién 
is a jurisdiction foreign to the Court which has 
power to order a new trial, and lying entirely 
outside the province to which the local division 
or district belongs in which the charge, was 
actually entertained. : 

And again as to the second charge, we 
think that there is. enough in this case to lead 
us reasonably to conclude that the error made 
in the matter of jurisdiction prejudiced the 
accused in her “defence, because we think she 
never ought to have been called upon to 


answer that charge at all, and the Court - 


which would have ditposed of the charge in 
Calcutta, where the defamation is supposed to 
hæve taken place, would have beon substau- 
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tially diferent both as regards constitution 
and procedure from that of the Magistrate 
of Howrah, 


For all these reasons we are of opinion 


. that not only were the convictions had 


without jurisdiction, but that in respect 
to one at any rate the conviction could not 
be in any degree supported ; and that both 
convictions ought to be set aside. We 
accordingly set aside both the conviction and 
the sentence and remit the fine; and if the 
fine or any portion of it has been paid, it 
must be refunded. 


The 2nd April 1874. 


Present : 


The Hon'ble J. B. Phear and G. G. Morris, 
Judges. 


Evidence—Accomplice—Corroboration— Confes- 
sions of Co-prisoners—Jury—Act I of 1872 


ss. 30 & 114, 
The Queen 
versus 
Sadhu Mandul, Prisoner. 


Reference to the High Court, for confirm- 
ation of the sentence of death, by the 
Officiating Additional Sessions Judge 
of 24-Pergunnahs. 

exp on a consideration of the Indian Evidence Act I 
of 1872 s. 114 that the Legislature intended to lay 
down as a maxim or rule of evidence that the testimony 
of an accomplice is unworthy of credit, so far as it 
implicates an accused n, unless it is corroborated in 
material particulars in respect to that person; and it is 
the duty of a Court which has to deal with an accom- 
plice's testimony to consider whether this maxim applies 
to exclude that testimony or not, and in a case tried by 

Jury, to draw the attentior of the J iry to the principles 

relative to the reception of an accomplice’s tostimony. 
A Judge should charge the Juy that the mere confes- 

sions of prisoners tried simultaneously with thé accused 
for the same offence, which are in a very qualified 

manner, made operative as evidence by Act I of 1872 

s. 80, are only to be rated as evidence of a defectivo 

character, and that they require especially careful scru- 

tiny before they can be safely relied on. 
Phear, J.—Txe facts of this case are of 

a somewhat unusually interesting character, 

and have been brought out exceedingly well 

at the trial. Butitis not necessary for the 
explanation of our decision in the matter of 
this reference that we should reproduce them 
at full length. It is enough to say that, 
about the 20th December last, a boat was 
discovered near the Parthelnuggur Police 
gtation eloating with the tide in the river. 

No living creature wag on board the boat, 

but there was found in it the body of a man, 

who had apparently been dead some two days 
or 805 and also various articles, such as 


quilts, clothes, a gamcha, a lotah, &e. The 
appearances of the body disclosed on post- 
mortem examination by the Civil Surgeon at 
Alipore, led to the presumption that the 
deceased had died a violent death by 
strangulation, and eventually three persons, 
namely, Sadhu Mundul (the subject of this 
reference), Mudhu Mundal, and Biknath wera 
put upon their trial at the Sessions Court 
for murder of the deceased, By means of a 
considerable amouut of satisfactory evidence, 
the body. was identified as being that of one 
Badul Ghazi, who with one Madhu Mundul 
as companion had some few days before 20th 
December started from his native village for 
Calcutta in a boat. Mudhu Mundal also 
appears to have accounted very clearly for 
his separation from Badal, and the only part 
of the case which seriously tasked the atten- 
tion and discrimination of the Sessions Court 
consisted of the evidence by which the 
prosecution endeavoured to bring home the 
charge of murder to the three prisoners. 
This evidence was the testimony of an 
approver Dinu Bagdi, the eonfessions of the 
three prisoners themselves made before tho 
Magistrate, and one fact of supposed corro- 
boration brought out by the deposition of 
the Civil Surgeon. 

The approver’s story was shortly to the 
following effect :—That the three prisoners 
persuaded him to go in a dinghee with 
them to rob Badul, whom they had dis- 
covered sleeping alone in a boat; that 
on coming alongside this boat Sadhu struck 
Badul with o paddle, and when ho roso 
making an alarm struck him again, aud 
that then Sadhu and Mudhu entered the 
boat and throttled him. With regard to 
this testimony the Sessions Judge told the 
Jury :—“ You must decide whether you will 
“ believe this man’s version of the affair, It 
“is usual for Jadges to tell Juries that the 
“ evidence of an accomplice is to be received. 
“ with caution, and this is vary properly dano 
“when the evidence of the accomplice is th. 
“ only evidence against the prisoners. ‘This, 
“ however, is not a case of that description. 
“There is here other evidence besides the 
“testimony of the accomplice. There aro 
“ the confessions of the three prisoners mady 
“before the Magistrate * * ~ * *, and there 
“ig yet a third source of evidence, and that 
“is the agreement between the confessions ; 
“ between the confessions and the evidence of 
“the accomplices ; and between these state- 
“ments and the facts of the case proved by 
“ other and independentevidence. The oh 
“two prisoners and the approver say that 
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“ Sadhu was foremost in the matter and 
‘struck the first blow. Sàdhu himself says 
“the same ( these advert to the other points 
“of agreement). You have heard that the 
“accomplice and. Biknath were kept 
“ separate ; and these two again were kept 
“ separate from Sadhu and Mudhu, who were 
‘subsequently arrested. In considering 
“whether you believe the confessions and 
“the accomplice’s testimony, you will 
* properly consider this agreement between 
“them. Then again the medical. evidence 
“shows death to have been the result of 
“strangulation, and this agrees with the 
“account given by the accomplice and the 


-* prisoners that the man was throttled.” 


It appears to us that the directions which 
the Judge thus gave to the Jury are not 
entirely correct, and we have had some 
difficulty in satisfying ourselves whether or 
not the defect in them prejudiced in any 
substantial degree the trial of the prisoner 
Sadhu, whose case is now before us. 

We think the Sessions Judge erred in 
saying to the Jury, as he in effect did, that 
it was not proper or necessary for him in the 
presen case to tell them that the evidence of 
the accomplice was to be received with 
caution. 

We also think that the Sessions Judge 
erred in omitting to instruct the Jury that 
as regards each prisoner the confession of 


. his fellow prisoner was at best the evidence 


of an accomplice. 

And lastly, we think the Sessions Judge 
erred in directing the Jury that the corro- 
boration of the approver’s story, which was 
afforded by the medical evidence, was of such 
a natare as to strengthen’ the approver’s 
testimony against the prisoner. 

The principles which should govern the 
reception and appreciation of an approver’s 
or accomplice’s evidence in criminal trials 
were fully and authoritatively laid down by 
this Court in the case of Reg. v. Elahee 
Buksh,* and since the date of that decision 
they have become matter of legislative 
enactment, 

Section 114 of the Indian Evidence Act 
says that “the Court may presume the 
“existence of any fact which it thinks likely 
“to have happened, regard being bad to the 
“common course of natural events, human 
* conduct, and public and private business, in 
“their relation to the facts of the particular 
“ case ;” in other words, it authorizes the Court 
to take as a fact, although not immediately 
s 
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proved by evidence, that which it thinks 
likely to be a fact, regard being had to the 
facts which are proved by evidence, and to 
the common course of events, &c. 

Asan illustration of the meaning of this Sec- 
tion it is mentioned Clause (b) that the Comt 
may presume that an accomplice is unworthy 
of credit unless he is corroborated in material 
particulars, This is a legislative declaration - 
shat regard being had to the common course 
of natural events and human conduct, an 
accomplice is unworthy of credit so far as 
his testimony implicates another person, 
unless he is corroborated in material parti- 
culars in respect to that person. 

And in a later paragraph of the same 
Section it is enacted that in considering 
whether this particular maxim does or does 
not apply, the Court shall have regard to 
such facts as the following :— A crime is 
“ committed by several persons A, B, aud C. 
“ Three of the criminals are captured on the 
“spot and kept apart from each other. 
“Hach gives: an account of the crime 
“implicating D, and the accounts corroborate 
“each other in such a manner as to render 
“ previous concert highly improbable.” 

Lastly, Section 133 of the same Act says :— 
“ An accomplice shall be a competent witness 
“against an accused person, and a conviction 
“is not illegal merely because it proceeds 
“upon the uncorroborated testimony of an 
“ accomplice.” 

On the whole, the result’ appears to be 
that the Legislature has laid it down as a 
maxim or rule of evidence resting on human 
experience that an accomplice is unworthy 
of credit against an accused person, i£., 80 
far as his testimony implicates an accused 
person, unless he is corroborated in material 
particulars in respect to that person ; that it 


Js the duty of the Court which in any 


particular case has to deal with an accom- 
plice’s testimony to consider whether this 
maxim applies to exclude that testimony or 
not; in other words, to consider whether the 
requisite corroboration is furnished by . other 


-evidence or facts proved in the case, though 


at the same time the Court may rightly ia 
exceptional cases, notwithstanding the maxim, 
and in the absence of this corroboration, give 
credit to the accomplice’s testimony against 
the accused, if it sees good reason for doing 
so upon grounds other than, so to speak, the 
personal corroboration. ° 
Now in the case df a trial by Jury it is 
the function of the Jury to ascertain the 
fcts upon the evidence before them, and for 
that purpose to be guided by the law which 
a ¢ 
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is applicable ; and it is in all cases the duty 
of the Judge to point out to them that law 
(Sections 255 and 266, Criminal Procedure 
Code). It was therefore, in the present case, 
the duty of the Judge to lay before the Jury 
substantially to the effect just set out the 
principles relative to the reception of an 
acoomplice’s testimony, which the Legislature 
sanctioned by the Indian Evidence Act; and 
we think the Judge was wrong in telling the 
Jury that this case was one in which no 
caution or instruction from him was needed 
on this head. It is in all cases where an 
‘accomplice’s testimony is admitted incumbent 
on the Judge to inform the Jury of the 
` results of the law bearing on this point, 
substantially as we have just endeavoured to 
explain it. 

With regard to the second error committed, 
as we think, by the Judge in his summing 
up in this case, it need hardly be pointed out 
that, if the testimony of an accomplice given 
before the Court, under a process of careful 
examination and capable of being tested by 
cross-examination, is yet by its nature such 
that as against the. accused it must be 
received with caution, still more so must be 
the confession of a fellow prisoner, which is 
only the bare statement of an accomplice 
limited to just so much as the confessing 
person chose to say, and guaranteed by 
nothing except the peril into which it brings 
the speaker, and which it is generally 
fashioned to lessen. Until the passing of 
the Indian Evidence Act such dangerous 
material as this could not be used as evidence 
against the accused person, and even by that 
Act the Legislature only bestowed a discre- 
tion upon the Court to “take into consider- 
“ ation such confession as against such other 
' “person as well as against the person who 
“makes such confession” (Section 30). . This 
Court has more than once (Reg. v. Mohesh 
Biswas and others, 19 W. B., 16; Reg. v. 
Belait Ali Utunshi, 19 W. R., 67) dealt with 
this topic, and we need not dwell upon it now. 

It is true that the instance of corroboration 
which is appended to Illustration (b) of 
Section 114, and which has been already 
referred to, is corroboration to be found in 
accounts of an occurrence given by accom- 
plices ; butit is noticeable that the Legislature 
expressly makes it a condition to the valid- 
ity of this corroboration, that these accom- 
plices should have been “ captured on the 
spot and kept apart from each other,” and 
moreover, there is not the slightest indication 
that the Legislature intended in this passage 
by the term ‘ accounts given by the accom- 


plices’ anything other than accounts given in 
due course of examination as witnesses. In 
view therefore of the stringent condition 
which the Legislature:has here prescribed as 
essential to the corroborative force of the 
accomplice’s account, we think that the mere 
confessions of prisoners tried simultaneously 
with the accused for the same offence, which 
are in a very qualified manner made operative 
as evidence by Section 30, do not come within 
the scope of this legislative declaration 
that, under the special circumstances men- 
tioned, the account given by one accomplice 
may be treated as corroboration of the account 
given by another. And we are therefore of 
opinion that the Judge ought not only to 
have told the Jury that the confessions of 
the prisoners tried with Sadhu were as 
against him to be rated and valued at best 
as accomplice’s testimony, but further that 
these confessions were for the reason above 
given evidence of a peculiarly infirm and 
defective character, requiring especially care- 
fal scrutiny before it could be safely relied on. 

With regard to the third error which we 
have attributed to the Judge, very little need 
be said. The corroboration of the accom- 
plice’s account, such as it is, which is afforded 
by the result of the medical examination of 
the body, is corroboration in respect tos 
fact in the occurrence which does not help 
the prosecution in any way to prove that the 
prisoner was one of the persons who caused 
the deceased’s death: it is corroboration of 
the accomplice’s testimony only to this 
extent, namely, it shows that his story as to 
the manner and the mode of the man’s death 
is correct, and therefore it serves to make it 
most probable that he, the accomplice, was 
present when the death was caused. In 
other words, it is corroboration of the 
accomplice’s story as against himself, but it 
is not in any degree corroboration of the 
story so far as it goes to implicate the 
prisoner. 

I have already said that we „have had 
hesitation in satisfying ourselves whether or 
not the defects which seem to us apparent in 
the Judge’s charge to the Jury had the result 
of prejudicing the prisoner in his defence. 

On -the whole, however, and after the 
best consideration which we have been able 
to give to the case, we think that they havo 
not had this result. The witnesses appear to 
have been most carefully examined before 
the Sessions Court. “The story which each 
told was brought out simply, and no irrelevant 
matter was allowed: to enter into the case of 
the prosecutton. The Jury must have fad 
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all the evidence and material facts of the 
case plainly before them ; indeed the Judge’s 
charge, notwithstanding the faults which we 
have been obliged to find in it, drew the 
attention of the Jury to every material fact 
in the case. And finally if the Jury believed 
the confession of the prisoner himself, as 
they probably did, then that confession was 
sufficient alone to support the verdict at 
which they arrived, and certainly afforded 
the most effective corroboration of the testi- 
mony given by the approver. . 

We therefore feel ourselves unable to 
come to the conclusion that the prisoner was 
materially prejudiced in his trial and in his 
defence by the defects which we bave noticed 
in the Judge’s charge to the Jury; and 
consequently we think that we ought not to 
interfere with the verdict 

But having regard to the hesitation which 
we have undoubtedly had upon this point 
and to the length of time during which this 
reference has been pending before this Court 
in consequence of that hesitation, we are 
of opinion that the extreme penalty of the 
law ought not to be carried out, and accord- 
ingly we reduce the capital sentence to a 
sentence of transportation for life. 


The 11th April 1874. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. B. Kemp, L: S. 
Jackson, J. B. Phear, W. Markby, F. A. 
Glover, W. Ainslie, C. Pontifex, E. G. 
Birch, and G. G@. Morris, Judges. 


Alternative Charge—False Evidence—Act XLV 
of 1860 s. 193. 


The Queen 
versus i 
Mahomed Humayoon Shah, Appellant. 


Committell by the Deputy Magistrate, and 
tried by the Additional Sessions Judge 
of 24-Pergunnahs, on a. charge of 
fabricating false evidence. 


Mr. W. Jackson for the Appellant. 


The Advocate-General and Baboo Jugga- 
danund Mookerjee in support of the 
conviction. , 


Hep by the majority (Jackson, J., dissenting) 
that a charge camer a the model given in ra 
TIL, of the Code of Criminal Procedure charg- 
ing“the accused upon two charges wigh having made 
contradictory statements in the course of*judicial pro- 

(J 
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® 
ceedings under Section 193, Penal Code, is a good charge, 
and that (Phear and Jackson, JJ., dissenting) the Court 
or Jury, if convicting, need not by direct evidence find 
which of the two statements is false,—all that is 
neceasary-being that the Court or Jury should find that 
the allegations made in the charge are proved. 


This case was referred toa Full Bench 
by Jackson and Mitter, JJ., on the 17th 
September 1878, with the following 
remarks :— : ' 


Jackson, J—TxHeE question raised in the 
present case is whether the conviction of the 
prisoner is valid. The offence of which the 
prisoner is convicted is stated in these 
words :—“ That he did, on or about the 23rd 
“day of January 1873, at Alipore, in the 
“eourse of the trial ofs'Toolsee Dass Dutt 
“and Mahomed Luteef, on a charge of cheat- 
“ing, state in evidence before Moulvie 
“ Abdool Luteef, Deputy Magistrate at 
“ Alipore, that ‘the greater part of the fur- 
“nitures were sent by me to that house 
“ (viz. the house at Chitpore), and a small 
“portion by Belilios and Zuhoorooddeen ;’ 
“and that he did, on or about the 13th day 
“of February 1878, at Alipore, in the course 
“of the trial of J. R. Belilios, Toolses Dass 
“Dutt, and Mahomed Luteef, in the same 
“case of cheating, state in evidence before 
“Moulvie Abdool Luteef, Deputy Magis- 
“trate at Alipore, that ‘Belilios never sent 
“any furniture of his own, or of any one 
“else, to that house (vtz., the house at Chit- 
“ pore), nor was any of the furnitures in 
“that house belonging to Belilios ;’ ” and it is 
said that one of these two contradictory 
statements the prisoner “either knew or 
‘believed to be false, or did not believe to be 
“ true, and that he has thereby committed an 
“offence. punishabla under Section 198 of 
“the Indian. Penal Code.” It is not found 
that one or the other of these statements is 
in fact false, or that either of such statements 
if'false was intentionally given; but the 


‘| conviction manifestly rests upon the simple 


circumstance that the two statements are 
contradictory one of the other. It has been 
contended that neither Section 193 or Sec- 
tion 72 of the Indian Penal Code, nor any 
provision of the Criminal Procedure Code 
of 1872, justifies such conviction. There is 
a Ruling of the Full Bench in 6 W. R., Crimi- 
nal Rulings, p. 65, which supports the 
conviction, but the authority of that decision 
has been questioned in several later cases, 
viz, the case of Queen v. Mati eKhowa 
in 3 B. L. R, Cr? App. Juris., p. 38 ;* 
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the case of Queen v. Nomal in 4 B. L. 
R., Criminal Rulings, p. 9;* in 9W. R. 
pp. 25 and 54; andin 12 W. R, p. 11. 
For myself I féel bound to say that I always 
entertained the contrary opinion. I 
expressed that opinion on the occasion of a 
case coming before the English Committee 
of this Court in 1862, the papers of which 
case are appended to this record. It may be 
suggested that this reference is not necessary, 
inasmuch as the decision of the Full 
Bench is partly based on the terms of 
Section 881 of the old Code of Criminal 
Procedure, which is no longer in’ force ; but I 
think it cannot be denied that if the reason- 
ing of Sir Barnes Peacock in that case is 
carried to its full extent, it will also hold good 
under the new Code of Criminal Procedure, 
It is also pointed out that Schedule 3 
annexed tothe Procedure Code contains the 
form of an alternative charge under Section 
193, and from this it may be supposed that 
the intention of the Legislature was to make 
a conviction in that form perfectly good. 
As at present advised, I think this is not so ; 
and on all considerations I think this matter 
should be referred to a Full Bénch for an 
authoritative ruling. ` 


Miiter, J—I agree in the order of 
reference. I do not wish, however, to express 
any opinion upon the point in question. 

Before the Full Bench, Mr. Jackson, 
for the appellant, contended that, under 
Section 452 of the new Criminal Procedure 
Code, there must be a separate charge for every 
distinct offence, except in certain cases. Those 
cases, so far as they are relevant to the inquiry 
in the present case, are contained in Sec- 
tion 455, which gives the reasons for permitting 
a breach of the general rule in Section 452, 
and which algo enacts for the first time that 
there may be an alternative, charge. The 
forms given in Schedule III of the Criminal 
Procedure Code are simply the old forma 
contained in the old Criminal Procedure 
Code, with the addition of an example of an 
alternative charge. 

Section 257 of the new Criminal Proce- 
dure Code distinctly enacts that it is the 
duty of the Jury to decide which view of 
the facts is true, and the Illustration (a) 
of that Section shows clearly that, for 
instance, in the case of murder or culpable 
homicide, in which an alternative charge 
might Be framed under Section 455, no Jury 
would be permitted to give in an alternative 
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finding that he committed either culpable 
homicide or murder, f 

Section 263, para. 2 of the new Criminal 
Procedure Code, says that “the Jury shall 
“return a verdict on, all the charges on 
“which the accused is tried.” This shows 
clearly that should the officer drawing up 
the charges choose to treat them as distinct 
offences, which he is entitled to do under 
Section 455, instead of drawing up the 
charge in the alternative under that Secti8n, 
according to the provisions of Section 263, 
the Jury would be bound to return a finding 
Thus 
it is that -the Legislature, in this case 
distinctly and by a positive enactment, does 
away with the right of Juries to return an 
alternative finding on two distinct charges, 
which, previous to the framing of the present 
Procedure Code, the High Court by a Full 
Bench Ruliug, reported in 6 Weekly Reporter, 
p. 65, and the Madras High Court by a 
Division Bench Ruling, reported in 4 Madras 
High Court Reports, p. 51, had held could be 
done. 

If an alternative charge were compulsory, 
there might be some force in the argument 
that the Legislature, in making an alternative 


charge, intended that an alternative finding - 


should follow; but surely the Legislature 
could not have intended that this should be 
the case, where it depended solely upon the 
officer drawing up the charges as to whether 
they are to be drawn distinctly in separate 
charges or in the alternative. 

Again, if an alternative finding be good, 
aman, if convicted, might be tried twice for 
the same offence, because Section 460, which 
provides for the plea of previous acquittal or 
conviction, would be no bar, since it simply 
enacts that no man shall be liable to be triod 
again on the same facts for the same offence. 

Let us now consider the rulings of the 
Madras and Calcutta High Courts, and see 
how they are warranted by the procedure on 
which they are based. 

Sir Colley Scotlaud distinctly says that he 
would have applied the sound rule established 
by the case of the King v. Harris (5 Barn. 
and Ald., 296), had the Criminal Procedure 
Code required the same precision with which 
the Madras High Court treats Section 242 
of the old Procedure Code as incorporated 
and forming part of Sections 381 and 882, 

Section 242, His Lordship says, applies to 
cases in which two or more offences are 
committed, ond that in a case of false 
evidence with an alternative finding, there 
could not-Nave appeared at any time more 
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than a single offence. His Lordship then 
proceeds to meet this argument by a refer- 
ence to the whole enactment, whereas if his 
Lordship had only referred to Sections 240 and 
241, he would bave seen that all the other 
cases were provided for by these Sections ; 
and that Section 242 referred to the case 
where only one. offence appeared to have been 
committed, and to that offenco alone, 

His Lordship goes on further to say that, 
be@ause charges on both statements were 
proper under Section 242, it follows.clearly 
that conviction in the alternative is valid. 
His Lordship cites no authority for this 
proposition, which, if it follows as a matter 
of course, puts an end to all argument under 
the new Procedure Code; for under this Code, 
an alternative charge is expressly permitted 
to be made, 

In the case of Queen v. Massamut 
Zumeerun, 6 Weekly Reporter, p. 65, the Cal- 


‘cutta High Court, consisting of Sir Barnes 


Peacock, Mr, Justice Norman, Mr. Justice 
Kemp, Mr. Justice Seton-Karr, and Mr, 
Justice Campbell, held (Mr. Justice Norman 
and Mr. Justice Campbell, however, doubting) 
that an alternative finding was good, on the 
ground that, quite independently of Section 
242; it came directly within the letter and spirit 
of Sections 381 and 382 of the old Criminal 
Procedure Code. The Court seems to treat 
Clanse 5 of Section 382 as if it stood alone 
and formed no part of Sections 381 and 382, 
and which distinctly express the cases where 
an alternative charge is permitted. The 
Court says that Clause 6.is only an example. 
That may be conceded. Butif the words are 
to be taken literally in Clause. § without any 
reference to Section 881, of which it is au 
example, a man might be charged with rape 
in the first head, and assaulting a public 
servant in the execation of his duty in the 
second head of the charge, and the floding 
might be that he is guilty of either the one 
or the other, This surely could not have 
been the intention of the Legislature. 

Since, however, these decisions, Mr. 
Justice Norman, in the case of The Queen v. 
Mati Khowa, 12 Weekly Reporter, p. 31, has 
emphatically expressed his dissent from the 
Foll Bench Ruling, and Mr. Justice Markby, 
in the case of The Queen v. Bedoo, Noshyo and 
others, in 12 Weekly Reporter, p. 13, has done 
the same, saying that the words of the old 
Section 881 seemed too clear to admit of 
doubt. 

The Advocate- General, contra, contended 
thay the charge of the Judge in the alter- 
native was correct, and that the’ finding of 


the Jury also was valid. In the present case 
the prisoner did not make merely two 
contradictory statements, but he made two 
contradictory statements one of which he 
must either have known, or at all events 
believed, to have been false. Under the 
citcumstances the Judge was right in 
charging the Jury in the following terms :— 

“Now you must clearly understand that it 
“is not sufficient that the accused is shown 
“to have made contradictory statements, 
“ Such contradictions might arise from faulty 
“memory or mistake, or some other innocent 
“reason. Before you can find him guilty, 
“you must be satisfied that he made one or 
“other of the statements knowing that such 
“statement was false, and deliberately 
“intending to make a false statement.” 

It was said by Mr. Jackson that no 
evidence was adduced at the trial tọ prove 
that either of the statements of the prisoner 
was false, but the Jury were well aware of 
this fact, for in the first paragraph of the 
Judge’s charge to the Jury, it was pointedly 
brought to their knowledge ; and the Jury 
having still convicted the prisoner, even in 
the absence of this evidence, proves most 
clearly that they must have been of opinion 
that the mere fact of the prisoner’s having 
made two statements‘ diametrically contra- 
dictory to one another in relation to the same 
matters, was sufficient in their minds to come 
to the conclusion that he had deliberately 
given false evidence. Besides, in addition 
to these two contradictory statements, there 
were many other things stated by the 
prisoner which go to show that he volun- 
tarily, and with fall intention, gave false 
evidence. Under these circumstances the 
Jury were perfectly justified in arriving 
at the donclusion they did, and having so 
arrived, the offence committed by the 
prisoner, viz , of giving false evidence, became 
directly punishable under Section 193 of the 
Indian Penal Code, which says that 
“whoever intentionally gives false evidence 
“in any stage of a judicial proceeding, or 
“fabricates false evidence for the purpose of 
“being used in any stage of a judicial pro- 
“ceeding, shall be punished with imprison- 
“ ment of either description for a term which 
“may extend to seven years, &c.” 

Now in this country in a charge of 
perjury it is not necessary to prove that the 
contradictions of the prisoner were magerial ; 
nor is it necessary to prove which parti- 
cular part of his evidence is false. For 
inggence, if a man were to come to a witness- 
box, and to swear deliberately that, he saw 
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A bribing B with money ona certain day, 


and he were to come again the next day 
to the witness-box and to swear positively 
that he never saw A bribing B with money, 
that man would, undoubtedly, be liable to be 
punished under the 193rd Section of the 
Indian Penal Code for having given false 
evidence on one of the two occasions, 
although it could not be proved which 
statement of his was false. 

Let us now see if, independently of the 
facts. and circumstances of the present case, 
an alternative charge would be considered 
valid in law, when a man has made in a 
judicial proceeding two statements contradict- 
ory of one another, and when it is doubtful 
which of the two statements is false. 

Under Section 198 of the Indian Penal 
Code (which Section punishes a person who 
has deliberately given false evidence in a judi- 
cial proceeding) there is a Schedule numbered 
3, annexed to the new Criminal Procedure 
Code, which contains the form of an alterna- 
tive charge. By the insertion of this form 
into the Schedule, it clearly shows that in 
cases like the present it was the intention of 


.the Legislature to make a conviction in this 


form perfectly good. If such was not the 
intention of the Legislature, where was the 
object of inserting this form at all into the 
Schedule ? It is idle to suppose that the 
Legislature had no motive whatever in fram- 
ing this form, * 

Sir Barnes Peacock, in the case of The 
Queen v. Muasamut Zumeerun, reported in 


. 6 Weekly Reporter, p. 65, said :—“ I have no 


“doubt that there may be an alternative 
“finding as well in a cage in which the 
“evidence proves the commission of one of 
“two offences falling within’ the same Section 
‘of the Penal Code, and it is doubtful which 
“of. such oftences has been proved; as in 
“one in which the evidence proves ' the 
“commission of an offence falling within one 
“of two Sections of the Penal Code, and it 
“ig doubtful which of such Section is 
“applicable. This appears to me quite clear 
“ when Section 381 of the Code of Criminal 
“Procedure is read together with Section 
“242 and Clause 5 Section 382 of that 
“ Code.” 

And Sir Colley Scotland, in the case of The 
Queen v. Ross, 6 Madras High Court Reports, 
344, confirming the judgment which he held 
in theecase of The Queen v. Palamy Chetty. 
4 Madras High Court Reports, p. 51, said :— 
“A good conviction, it is true, may take 


< “place on proof of two contradictory ste- 


“ ments, without confirmatory evidence as 
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“to the falsity of either, when both are on 
“oath, and made the subject of separate 
“charges ; but that is because the Code of 
t Criminal Procedure provides for a convic- 
“tion In such o case upon an alternative 
“finding as to the truth or falsity of one or 
“ the other statement.” 

An alternative charge and. an alternative 
finding are therefore valid in law under 
Section 198 of the Indian Penal Code. 

The judgments of the Full Bench ber 
delivered as follows :— 

Morris, J.+I1 think it sufficient to say upor 
this reference that, in my opinion, the convic- 
tion arrived at by the Jury upon two charge: 
framed in the alternative form, according tc 
the model given‘in Schedale 3 of the Crimi- 
nal Procedure Code, is good in law. K 
geems to me that the two statements embodied 
in each charge, which were made by this 
prisoner, must be taken together, and tha. 
when so taken together they comprehend the 
specific offence of intentionally giviag false 
evidence in s stage of a judicial proceeding, 
It is possible that each of the statements, anc’ 
not one of them merely, was in itself false, 
and that taken singly each might have 
afforded good ground for a distinct charge o' 
an offence under Section 193 of the Penn‘ 
Code ; but this course was not followed. The 
simpler course allowed by the law was 
adopted of framing a charge containing twc 
contradictory statements of such a naturo 
that the two, when taken in combination, 
disclosed the specific offence of intentionally 
giving false evidence. It must be matier o` 
evidence whether the contradictory state- 
ments contained in the charge are per se 30 
irreconcilable that one of them is necessarily 
false, and also that the prisoner, in making, 
them intentionally, spoke falsely in regard te 
one of them. This it is the province of tho 
Jury or Court to determine, and in the 
present instance the Jury had no difficulty 
in arriving at such a determivation. 1. 
seems clear that the new Code of Crimina 
Procedure has expressly contemplated and 
indeed, provided for this result. When Sec- 
tion 442 provides that the charge may be ii 
the form given in the 3rd Schedule, anc 
when the 8rd Schedule gives an alternatir: 
form of charge in these words “ that you, on 
“or about (such a date and place), in thu 
“course of the enquiry into (such a matter) 
“and before (such an officer), stated ih evi 
“ dence (such and such words), and that you, 
“on or about (such another date and place), 
“in the course of the trial of (so ang 50) 
‘before @uch an officer) stated in evidence 
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“(such and euch other words), one of which 
“statements you either knew or believed to 
“ be false, or did not believe to be true, and 
“thereby committed an offence punishable 
“under Section 193 of the Indian Penal 
“Code,” I cannot bat hold that if those state- 
ments are radically contradictory one of the 
other, so that the contradiction involves of 
necessity a falsehood, and it be proved that 
the deponent uttered them, and that he by so 
dofng deliberately intended to speak falsely, 
the substantive offence of intentionally giving 
false evidence in a stage of a judicial proceed- 
ing is thereby established, and no need exists 
to determine by distinct evidence which one 
of the two statements is absolutely false. 
No doubt, strictly speaking, this form of 
charge is not an alternative charge in the 
sense contemplated by Section 455, Criminal 
Procedure Code.- This is not a case where 
two or more offences are disclosed by the single 
act or sot of acts committed, or rather alleged 
to have been committed, by the accused, and 
it is doubtful what particular offence in law 
can be found on the facts proved ; but the 
alternative consists in this that of two state- 
ments made by the accused, one or other of 
them, it does not matter which, inasmuch as 
the two involve an absolute contradiction, 
must be of such a nature that the person 
making it either knew or believed it to be 
false, or did not believe it to be true. It is, 
as already said, expressly to meet this 
particular kind of offence jthat Schedule 3 
contains a specific form described as a 
form for “alternative charges on Section 193” 
of the Indian Penal Code. If it were 
intended that the Jury or Court should find 
which of the two statements set out in the 
charge was false, not only would this form 
be oumbrous and unmeaning as an alternative 
form, but the force of the two contradictory 
statements in combination would be entirely 
lost, so as to enable such Jury or Court to 
determine that the accused knew or believed 
one of the statements to be false, or did not 
believe it to be true, and that he ¿hereby 
committed an offence under Section 193 of 
the Indian Penal Code. 

Birch, J.—I concur with Mr. Justice 
Morris. 

Ainslie, J—I am also of opinion that the 
conviction on a charge framed in the form 
givep in the 3rd Schedule of Act X of 1872 
is good, although it may not declare which of 
the two statements set out in the charge is 
false. By Section 442 of the Act, a charge 
in tat particular form is declared to be a 
good and valid charge. If it is a good 
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charge to try a man on, it appears to me to 
follow of necessity that it must be a good 
charge to convict him on; and there ig 
nothing in Section 461 which requires that 
the circumstances which constitute the offence 
should be set out in the conviction. 

It appears to me that this is not a case 
which comes under the second part of the 
Section, which refers to offences punishable 
under different Sections, or parts of a Section, 
of the Penal Code, but that it falls under 
the first part of Section 461. If the Court 
comes to the conclusion that the accused 
person must of necessity have given false 
evidence, it is sufficient, under the first part 
of Section 461, to state in the conviction that 
he has given false evidence, and is therefore 
punishable under Section 193 of the Penal 
Code. 

. Markby, J—I am of opinion that a con- 
viotion in the form in which this prisoner 
has been convicted upon a charge in the same’ 
form is good in law. 

It appears to me that this is a case to 
which the second Clause of Section 461 has 
no application. The offence of which the 
prisoner has been convicted is giving false 
evidence, and the Section of the Penal Code 
under which he has been convicted is Section 
198, There is no necessity, therefore, for 
resorting to the alternative given in the 
second Clause of Section 461, and it need 
not be further considered. 

Nor does it appear to me that Section 455 
has any application either. There was not 
in this case “a single act or set of acts of 
such a nature that it was doubtful which of 
several offences the facts which could be 
proved would constitute.’ The facts which 
could be proved, even if they are to be 
treated as a single set of acts, could only 
constitute the offence of giving false -evi- 
dence under Section 193, and no other. 

The only question which it appears. to me 
that we have to consider in this case is, 
whether a charge in this form is sufficient. 
If it is sufficient, then it appears to me to 
follow as a matter of course that a convic- 
tion which follows the words of the charge 
must be good also, And whatever might 
otherwise be my opinion in the matter, I 
think we are precluded from saying that this 
is not a good charge, seeing that it is in the 
very form given by the 8rd Schedule, and 
the Act provides (Section 442) that the 
charge may be in the Torm therein given. 

It is said that the Legislature will thus, by 
the form in which they have drawn the 
charge, have, altered the definition of gle 
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offence of' giving false evidence as given 
under the Penal Code, which was not their 
intention. I am not sure that this is the 
effect of what has been done. But even ifitis 
80, the Legislature must I think be taken to 
have been aware, when they laid down these 
forms authoritatively, that tho form in which 
a charge is laid does affect materially the 
evidence which is necessary to support it; 
and that by changing the evidence which is 
necessary to support a conviction for an 
offence, thd nature of the offence itself may 
sometimes be changed. I think there could 
not be here any accidental omission or over- 
sight. This form of charge must have been 
given to meet this very case. I think, 
therefore, I am bound to consider this to be 
n good charge, and to apply to it the usual 
rule which I understand to be this: that n 
charge is proved when all the material aver- 
ments in it are proved. Here the finding’ is 
that all the averments are true, and a convic- 
tion in these terms is certainly a good convic- 
tion, though I should have thought it equally 
good if it had merely been that the prisoner 
was guilty of giving false evidence, as that 
would have been equivalent to a finding that 
the charge ag laid was proved. 

Phear, J.—The matter before us entirely 
depends upon the right construction to be 
placed upon certain portions of the existing 
Criminal Procedure Code ; and ^f, in consi- 
dering the question which has been put to us 
in this reference, we were restricted from 
travelling beyond the limits of the actual 
text of that Code, I think I should be led 
without difficulty to the opinion that the 
verdict of the jury ought not merely to find 
that the one or the other branch of the alter- 
native charge made against the prisoner in 
the present case is true, but ought to ‘specify 
which of the two branches is true. 

The charge is a statement, express and 
implied (Sections 439, 440) of the facts which 
the prosecation undertakes to establish by 
evidence against the accused, and several 
Sections of the Code are directed to enacting 
that it shall generally be precise, single, and 
unambiguous. 

The prosecution may (with certain limi- 
tation) at one and the same trial offer to the 
jury several views of the facts, either of one, 
so to speak, criminal occurrence or of 
several criminal occurrences, according to 
which views the prisoner’s conduct in ench 
occurrence amouuts to the commission of a 
corresponding offence (Sections 452, 453, 
454, 455). If these are several views of the 
samg occurrence, then the offence varies with 
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the Section, or part of a Section, within which 
the particular view brings it: if they ara 
views of several occurrences, then the corre- 
sponding offences may fall within the eamo 
Section, Andit is important in reference ton 
Full Bench decision, which will be presently: 
mentioned, to bear this distinction in mind, 

These several views of the facts shoulc 
generally be exhibited in a succession of 
distinct charges (Section 454), but (in the 
case at any rate of their being only alteraatfvc 
statements of one criminal occurrence) 
they may be put in the shape of an alterna- 
tive charge (Section 455 explained by the 
illustration). 

And whether alternative views of the facts 
of one criminal occurrence are exhibited in 
a series of charges, or in one alternative 
charge, if the Court is doubtful which is 
established by the evidence, it must expressly 
say so, and in that event will pass judgment 
in the alternative according to, Section 72 
of the Penal Code (para. 2, Section 461), 
In all other cases it would seem, at least 
inferentially, the Court must pass judgment 
separately on the view of facts involved in 
each charge. ` 

The duty of the jury as a part of the 
Court is also, plainly, to decide which of thé 
severnl views of facts presented to it for 
consideration by the prosecution is true 
(Section 257); and to say specifically as to 
the view of facts exhibited in each charge 
whether it is true or not (Section 263). 
There ig no relief from this obligation to 
come to an express finding with regard to 
each alleged view or set of facts, except 
that which is by implication given in para. 2, 
Section 461, just referred to, and that para- 
graph applies, as it seema to me, only to 
cages where the several sets of facts are the 
alternative representations of one criminal 
occurrence. 

But the alternative views of fact stated in 
the charge which is now under our considera- 
tion, are not alternative views of one criminal 
occurrence; they represent two entirely 
distinct criminal occurrences ; the one being 
to the effect that the accused on the 23rd 
January 1873, at Alipore, in the course of a 
trial of two persons, on a charge of cheating, 
before Moulvie Abdool Luteef, stated in 
evidence, &c., which statement he at the 
time of mnking it knew to be false, &c. ; tha 
other, that the accused on the 13th February 
1878, in the course of the trial of these same 
two persons, together with a third person on 
the sume charge, before the same Magistrate, 
stated in evidence, &c., which statement, &c. 
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And therefore, if the scope and spirit of 
Sections 455 and 461, para, 2, are that 
which I have above described, this case does 
not fall within either of them. In other 
words, there does not appear to be in the 
text of the Criminal Procedure Code any 
warrant for an alternative charge of this 
kind, or for em alternative finding of these 
two substantively different states (or views) 
of fact, whether exhibited in an alternative 
charge, or in two separate charges. Conse- 
‘quently, if the text alone of the Code were 
consulted, it would not, as I understand it, 
support the conviction which is before us. 

And this not a matter of mere technical 
regularity ; it very closely touches upon the 
right and satiéfactory administration of 
justice, Obviously it might be of the 
greatest possible moment to the persons who 
were being tried before the Magistrate on 
the 28rd January and 18th February, that 
it should be distinctly established, in the case 
now before us, which of the two statements 
alleged to have been made by the present 
accused on those two days respectively was 
false. And therefore a procedure which 
‘would enable the prosecution in the present 
case to procure a conviction of ‘the accused 
in the alternative, without troubling itself 
to go the length of establishing the false- 
hood of the one statement or the other, might 
work a serious grievance to those persons. 
Again, the present accused person himself 
by an alternative conviction is deprived of 
the advantage which he ought to have in 
the event of a material witness to the falsity 
of one of the statements being convicted 
of perjury. ‘ 

If, also, the prosecution is not under a 
legal obligation to establish the falsity of 
either statement, then it is plain that it 
may launch its case upon the bare evidence 
that the two alleged statements were 'res- 
pectively made, and then leave the prisoner 
to satisfy the Court as best he can that 
neither of them was false. This is the 
course which is most usually taken, and I 
do not hesitate to say that it is generally 
most unfair, The contradiction between the 





great that in this country perjury is hardly 
ever attacked in any other way. Deliberate 
perjury persisted in is not often the subject 
of prosecution in the mofussil Courts. 

Several other considerations of -public 
importauce might be brought forward ; but 
it seems to be sufficiently plain without more 
that perjury is the one offence of all others 
in the Penal Code which calls for precision 
and unambiguousness of statement in the 
charge and in the judicial finding. 

Thus it appears to me that tle construc- 
tion of the text of the Criminal Procedure 
Code taken by itself, which I have arrived 
at, accords with the expediency of the matter; 
and that thereby its reasonableness is in 
some degree supported. However, when we 
pass on from the text of the Criminal Pro- 
cedure Code to the forms of charges in 
Schedule No. III appended to the Code, 
which are prescribed for adoption by Sec- 
tion 442, we find the last of them runs as 
follows :— 


“That you, on or about the day of . , 
“ag , in the course of the 
“ inquiry into » before 


“ stated in evidence that 
“and that you, on or about the 


woe we we we 


“day of sat 
“in the course of the trial of 
“ before , stated in evidence 
“ that , , one of which state- 


“ments you either knew or believed to be 
“ false, or did not believe to be true, and 
“thereby, &c.” 

Now inasmuch as an alternative charge is 
only referable to Section 455, the fact that the 
Legislature has authorized this form seems to 
show that Section 455 was intended to extend, 
as it well may, beyond its illustration ; that is 
to say, to the alternative allegation of difer- 
ent occurrences, at avy rate in the particular 
case which is covered by this form. And 
it has been argued from the form itself that 
the finding of the jury and the judgment of 
the Court may, when such an alternative 
charge as this is preferred, be in the alterna- 
tive. But Section 461, para. 2, certuinly 
does not here apply, and it is difficult to see 


two statements is seldom absolute, though | how the distinct provisions of Section 257 
there is commonly enough opposition in : can be escaped. 


them to lead a not oyer-scrutinizing jury to: 


The Full Bench ruling which is reported 


presume it; ond the contradiction being | in 6 W. R., Cr. 65, decided that under 


arriyed at, the falsity again is presumed in 
spite of anything’ which the prisoner may 
say in the dock. Convictions of this charac- 
ter are most unsatisfactory, and do very little 
to meet any real mischief. Yet the tempta- 
tion to the public prosecutor to geek them is so 


the Inte Criminal Procedure Code, there 
might be an alternative finding as well ina 
case in which the evidence proves the com- 
mission of one of two offences falling within 
tl% same Section of the Penal Code and it is 
doubtful which of such offences has been 
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proved, as in one in which the evidence 
proves the commission of an offence falling 
within one of two Sections of the Penal Code 


' and it is doubtful which of two Sections is 


applicable. ‘his ruling, if it could be adopt- 
ed now, would therefore support the finding 
in the present case. The reasoning, however, 
by which it was arrived at depended upon 
two Sections of the old Code, which are not 
present in the new Code. The first of these 
Sections was Section 242, which, so far as it 
is now necessary toquoteit, ran thus :—“ When 
“it appears to the Magistrate that the facts 
“ which can be established in evidence show 
“the commission of one of two or more 
“offences falling within the same Section of 
“the snid Code, but it is doubtful which of 
“such offunces will be proved, the charge 
“shall contain two or more heads charging 
“each of such offences,” This was held to 
justify the framing a charge containing two 
heads, apparently similar in sabatance to 
that which is uuder our consideration. And 
although this Section 242 of the old Code 
is not repeated in the new Code, its substi- 
tute being the present Section 455, yet, so 
far as concerns the case before us, the 
double-headed charge may be said to be justi- 
fled by the last form of Schedule III. Thus 
we are under the existing Code as well as 
under the old carried over the first step 
towards the Full Bench conclusion. And 
the double-headed charge of two offences 
having been in this way arrived at, the Fall 
Bench made its second step upon the footing 
of Section 882, Clause 5, which authorized the 
jury to find in the alternative upon a double- 
headed charge. But there is no equivalent 
to this in the present, Code. The jury are 
now bound to find which view of the facts 
is true (Section 257), subject only, as before- 
mentioned, to such qualification as is-to be 
found in Section 461, para. 2, which 
appears to be purposely so framed as to 
exclude an alternative flodiug of two offences 
falling under the same undivided Section of 
the Penal Code. It is carefully worded so 
as to cover the cases belonging to the first 
part of the old Section 242, but omits those 
of the second part, among which the Full 
Bench case and the present case come. 

It was thrown out during the argument 
in this case that the “view of the facts,” 
with regard to which the jury are, by Section 
257, enbled upon to decide whether it is true 
or not, is, in a double-héaded charge, the, so 
to speak, entire nlteruative view expressed 
in the charge. But this does not accord 
with the natural meaning of the words, An 
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alternative charge of the kind, for which this 
construction of the sentence is especially 
wanted, puts forward two views of tha 
fucts which are inconsistent with each other, 
and which might, if the prosecution bad so 
chosen, been made the subject of a separato 
charge: either the accused told the truth on 
the first occasion and falsehood on the second, 
or vice versa. It has been said that the 
prosecution by alleging in the charge tbat 
the accused stated this on the first occasion. 
and stated éhaé on the second, and that onc 
of these two statements was false, presente 
but one view of the facts to the jury; but 
it appears to me plain that this is not correct. 
The true effect of the charge is to put 
forward in a concise form at least two per- 
fectly distinct views of facts, always inconsist- 
ent with each other in those eases for 
which the ambiguous conviction is most 
zealously demauded, namely, in those cases 
where it is assumed to be patent on the face 
of the two statements that if either one of 
them is true the other must be false. And 
the very reason for thus putting forward two 
views is, that the prosecution cannot venture 
to assert which view is true. When, then, 
the Legislature says that it is the duty of 


„the jury to decide which view of the facts 


is true, it can hardly mean that in the event 
of two inconsistent views being in this way 
simultaneously offered to the jury, with the 
implied admission on the part of the prose- 
cution that it cannot say which is true, it is 
enough if the jury finds that either the ona 
or the other is true. Moreover, if the author- 
ization of a double-headed or alternative 
charge by the force of implication alone 
authorized a general finding on the evidence 
that such a charge was made out in one or 
other of its branches, then it is difficult to 
see why the express provisions of Section 
461, para. 2, were enacted in reference 
to one class only of double-headed or multi- 
form headed charges ; for they could hardly 
have been intended merely to introduce 
Section 72 of the Penal Code into the Civil 
Procedure Code. Plainly, by the spirit of 
Section 455, if not ‘by its words, charges 
which might under its provisions be put in 
the alternative, but which are nevertheless 
left to stand separately, may be deslé with 
by the Court as if they had been presented 
in the alternative : and if it is a consequgnce 
of an alternative charge that the Coart is 
relieved from the obligation to find which 
head of itis true, then it seems to follow 
that Section 461, paragraph 2, is partial end 
superfluous. 
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At first I was disposed to think that the 
Legislature, by introducing into Schedule 
III the alternative form applicable to the 
present case, -indirectly, if not expressly, 
intimated its acceptance of the Full Bench 
Ruling reported in 6 W. R., Cr., 65, and 
virtually incorporated the law enunciated 
by it in the new Act ; and this would probably 
have been so, if the new Act didnot sub- 
stottially differ from the old Act in tlte parti- 
cularg which furnished the foundation for 
the Full Bench decision. But I have already 
pointed out that these particulars are absent 
from the new Act. The reasoning by which 
the late Chief Justice arrived at the con- 
clusion in that case could not be supported 
upon the basis of the present Act. It 
appearing, then, thatthe Legislature when 
passing the new Act entirely removed the 
foundation on which the ruling of the Full 
Bench was placed, we cannot safely infer 
from the introduction of the alternative form 
of charge alone, which answered at most to 
the first part only of that ruling, that the 
entire ruling was intended to be enacted. 


On the whole, then, though I admit not 
without great hesitation, I have reached the 
dpinion that under the existing Criminal 
Procedure Code, while, no doubt, an accused 
person may be lawfully tried upon an alter- 
native or double-headed charge, such as that 
which is brought before us in this reference, 
still the Court or jury must for a conviction 


_ find specifically which branch of the alterna- 


tive or head of charge is true. 


Jackson, J.—Having given to the very 
important question raised in this case the 
best consideration in my power, I come to 
the conclusion, to which I first inclined, that 
the finding and conviction are insufficient. 

No one can feel a stronger respect than I 
do for the opinion of Sir Barnes Peacock 
in such a matter as this, and no one can be 
more averse to disturbing settled rules of 
law, but I feel it, for reasons which I shall 
state in the sequel, to be a duty still more 
imperative than that of respecting decisions, 
to express my dissent from aruling which, 
I think, in effect adds to the Penal Code 
an offence not defined by the Legislature, 


It seems to me that neither Section 242 of 
the repealed Code, nor Section 455 of the 
present Code of Criminal Procedure (apart 
from the form in Schedule TI to which I 
shall presently advert), warranted the exhibi- 
tion of ‘a charge like that before us, and my 
pefiuasion is yet stronger that nething, at all 
events, in the existing Code, which is the 

. ian D 


material question, justifies a finding and 


conviction in such terms. 

It is not requisite now that L should give 
at any length my reasons for dissenting from 
the Full Bench decision which is based 
upon repealed enactments, but I may 
say that, while I admit the latter clause 
of the old Section 242 to embrace charges 
of false evidence based upon statements, 
given at different times, contradictory of each 
other, I conceive the Legislature to have had 
in view in framing that Seotion the uncer- 
tainty as to which of the offences would be 
proved, and therefore to have contemplated 
the necessity of proving one or other 
statement to be false, and therefore to amount 
to an offence ; and that it did not sanction 
the mere entangling of the accused in a 
logical snare fiom which as a matter of 
reason he could not escape. As far, moreover, 
ag the words of the Code went, the charges 
would have, it seems to me, to be exhibited 
seriatim, and not alternatively. 

But I find no provision in the Code of 
1872 replacing the latter: portion of Section 
242. On the other hand, the Legislature 
seeing, it may. be, the dangerous ambiguity 
of that Clause, has recast the whole Section, 
and dropping the last clause entirely, has 
put the other into new words, which seem to 
admit of no misinterpretation ; for while the 
charge, alternative as to fact, but identical 
as to offence, is excluded, the many headed 
charge arising, when several distinct offences 
are comprised in one Section (ns in Section 
882, Indian Penal Code), is preserved in the 
Schedule. Section 452 provides “ that there 
must be a separate charge for every distinct 
offence of which any person is accused, and 
every such charge must be tried separately, 
exceptin the cases hereinafter excepted.” The 
only exceptions to this rule are contained in 
Sections 453 and 464, and I do not find that 
the present case falls within either of them. 
Farther, Section 440 declares that “the 
charge shall contain such particulars as 
to the time and place of the alleged offence, 
and the person against whom it was commit- 
ted, as are reasonably sufficient to give notice 
to the accused person of the matter with 
which he is charged.” And Section 441 goes 
on to declare that “when the nature 
of the case is such that the particulars men- 
tioned in Sections 489 and 440 do not give 
sufficient notice to the accused person of the 
matter with which he is charged, the charge 
shall also contain such particulars of the 
manner in which the offence was committed 
as will be sufficient for that purpose.” =» 
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One of the illustrations to this Section 
(C) is to this effect: A is accused of giving 
false evidence at a given time and place. 
The charge must set out that portion of the 
evidence given by A which is alleged to be 
false. There is nothing in the text of the 
Criminal Procedure Code which qualifies’ 
these clear provisions in the case of perjury. 

Giving false evidence in a stage of a judi- 
cial proceeding, by stating falsely before the 
Magistrate, &c., &c., isa distinct offence. 

Giving false evidence in a stage of a judi- 
cial proceeding, by stating falsely before the , 
Court of Session, is also a distinct offence. 
Would it be a compliance with the Sections 
I have quoted to put these distinct offences 
into one charge, and to allege that A had 
either given false evidence at a certain time 
and place against X, by saying so and s0, 
or given false evidence at a certain other 
time and place against the Queen, by saying 
something else? $ 

I think it would not. But we are told 
that a charge, if notin accordance witli these 
Sections, is expressly authorized by the 8rd 
Schedule, which no doubt may be read as 
part of Section 442, having been removed 
to the end of the Act merely for the sake of 
convenience to avoid interruption of the 
sense, The Section says :—“ The charge may 
be in the form given in the 3rd Schedule 


. to this Act, or to the like effect ;” and where 


m. 


a form so given seems to be directly at 
varianco with precise rules contained in the 
Code itself, I prefer to stand by the rules. 

But the composition of the Schedule, and, 
in particular, the place allotted to tbis very 
form of charge, with the wording of it, 
appears to me to indicate that it has suffered 
from one of the inadvertencies, almost |. 
unavoidable in the preparation of so long aud 
intrioate an Act. The 8rd Schedule is divid- 
ed into two parts :— 

» I. Charges with one head. 

II. Charges with two or more heads. 

On the first I heed not observe. 

The second is framed to answer the pur- 
poses of Section 455 in the same way that 
Section 248 of the repealed Code was sub- 
servient to Section 242. , 

But while those two Sections used in 
common the expression heads of charge, it 
is disused in Section 455 ( “in the alterna- 
tive” being employed instead) and appears 
only if the Schedule, where, on the other 
hand, the term ‘alternative does not appear 
except to denote the peculiar form under 
Section 193, Indian Penal Code, which, ho®- 
eves, ig a matter quite different from 


what is spoken of as alternative in Sectior 
455. 

And, curiously enough, the Schedule give: 
no form of charge upon the most obvious 
and usual alternative case, viz., that of doubt 
between the offence of theft and that of’ 
criminal breach of trust. 

On the other hand, a varisty of charges 
with more than one head are supplied, 
which have been rendered useless by Sec- 
tions 456 and 457. For instance, why need a 
Magistrate now draw up several heads ot 
charge against an accused for murder, cul- 
pable homicide, grievous hurt, and so forth, 
when upon a charge of a murder or of cul- 
pable homicide a conviction for any offence 
of the same nature but inferior in degree 
may follow ? 

The form called “ alternative charges in 
Section 1938” comes also into this division, 
though it is not a charge with several lends 
at all, but something entirely distinct, and, 
as I think, not warranted by any Section of 
the Code at all. 

I pause hera to remark that the old Code 
provided forms of conviction. The present 
Code does not; and while the old Code setting 
out forms of charge with several Lead» for 
doubtful enses, provided alternative forms of 
conviction, the new Code gives in the 
Schedule several many headed charges and 
one alternative charge. 

Having said this, Í return to the wording 
of this charge. 

It does not run,—that you, on or about ihe 

intentionally gave false evidence by 
stating ` 
and thereby committed 
or that you, on or about 
gave 
and thereby committed 
but “that you, on or about the 
stated in evidence 
dnd on or about stated 
one of which statements you either know or 
believed to be false, &c., and thereby com- 
mitted an offence.” f 

That is to say, the offence is made to con- 
sist of having made first the ono statement, 
afterwards the other, one of them being 
false, though the Magistrate has not been 
able to determine, perhaps not taken tho 
trouble to inquire, which, 

Now, besides that the offence here stated 
is not that defined by the Penal Code, and 
required to be set out by the Criminal Pro- 
cedure Code, namely, the intentional making 
of a particglar false statement, but siuffly 


> 


? 
, intentionally 


ef w 


| the making of two statements at diflerent 
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times, one or other of them being known to 
he false, it will be observed that so far as 
this form of charge goes, the two statements 
need not be contradictory one of the other. 
Also that in fuct the two statements though 
contradictory may both be false, and not one 
only. As for instance, if the witness swore 
on the preliminary enquiry that he had seen 
the accused without provocation strike the 
diagased a blow with a club,—such state- 
ment being prompted by enmity ; and after- 
wards on the trial swore that he had not 
seen the accused strike the deceased at nll,— 
this latter statement beintk brought about by 
„the receipt of a large bribe,—the fact being 
that the witness had seen the accused, when 
irritated by the foulest insult, strike the 
> deceased a blow with his fist, which blow, 
contrary to probability, prodaced death, 

It appears to me, therefore, that the form 
in question is neither consistent with the posi- 
tive provisions of the Code as to charges, 
nor sufficient for the purposes which it seems 
to contemplate, 

One may indeed suspect that it was 
framed to meet, not the definition of ‘any 
offence as contained in the Penal Code, bnt 
either the ruling of the Full Bench in VI 

“W. R, or the exposition of the liw of 
perjury promulgated by the Nizamut Adawlut 
in their Circular Order No. 126 of Vol. 
HI and No. 10 of Vol. IV. 

In the first-mentioned Ciroular Order that 
Court directed (overruling a previous reported 
decision of two Judges, of whom one 

' was fhe illustrious Colebrooke) that where a 

prisoner was arraigned for perjury on two 
contradictory statements, it would not he 
necessary to prove the falsity’of either. 

In tle second Circular Order they pre- 
scribed a form of charge which, at all events, 
had the merit of being exact and complete 
nccording to the views which the Court at 
that time entertained. 4 

It may be observed that the establishment 
of perjury by contradictory statements is 
tanken from the Mohammedan law, as 
expounded by the law officers of the Sudder 
Court in nn elaborate opinion printed in No. 
656 of the Constructions (the passage will be 
found at page 21 of the second volume, 4th 
Edition). . 

The Sudder Judges, however, in adopting 
it agnexed to it an important qualification, 

` viz, that the contradiction should be ona 
point material to the issue of the case. This 
restriction, in accordunce with the present 
lamens to giving. false evidence, would be and 


is held unnecessary, go that the charge before 


us is going beyond Sudder practice, and is 
in fact pure Mohammedan law of the 
Mooftees. 

We are not concerned at present with the 
enquiry whether the law should be so, but 
have only to consider whether it is so or not. 
°- Ihave hitherto discussed the matter with 
reference to the charge, and I now turn to 
the conviction, upon which I found argu- 
ments which appear to me conclusive of the 
matter. 

In the first place it may be well to state 
what, in my view, according to the Code of 
Criminal Procedure, is the bearing which 
the charge has upon the conviction. 

The charge I take to be, first, a notice to 
the prisoner of the matter whereof he is 


accused, and it must convey to him with 


sufficient clearness aud certainty that which 
the prosecution intends to prove against him, 
and of which he will bave to clear himself ; 
second, it is an information to the Court, 
which is to try the accused, of the matters to 
which evidence is to be direoted, and by the 
forms and illustrations provided the Legis- 
lature no doubt indicates what in certain 
instances it deems to be a sufficient compliance 
with the rules which it has laid down. 

Thus it may be that the framers of the 
law intended to furnish in reference to 
Section 193 of the Penal Code a convenient 
and suitable form in which an accusation 
founded on contradictory and, probably, 


false statements might be exhibited, thoug(-"- 


it seams to me that the intention has not 


„been successfully carried out. 


- But precise and positive rules apply to the 
conviction, and a judgment of conviction which 
aotin conformity with those rules is bad inlaw. 

Section 461 declares that the judgment, if 
the accused person be convicted, shall dis- 
tinctly -specify the offence of which, and 
the Section of the Indian Penal Code under 
which, he is convicted; or if it be doubtful 
under which of two Sections, or under 
which of two parts of the same Section, such 
offence falls, the Court shall distinctly 
express the same and pass judgment in the 
alternative, ara 

‘The accused cannot be convicted of matter 
not contained in the charge, except as pro- 
vided in Sections 456 and 457 ; but however 
loosely the charge may have been framed, 
the conviction must be precise except in 
the particular cases, now, very accarately 
defined, where the laty allows an alternative 
judgment, 

df the trial in a Court of Session is held 
with the aid of assessors, the Judge with 
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whom the decision rests must record “ the 
poiut or points for determination, the finding 
thereupon, and the reasons for the finding” 
(Section 464), 

If the trial is by jury, a partition of 
functions takes place, aud it is the duty not 
of the Court, but of the jury, “to decide 
which view of the facts is true” (Section 
257) ; audit must appear in the Judge’s record 
of the heads of his charge to them that the 
proper point or points for determination have 
been laid before the jury. 

And therefore I think it clear that when 
the prisoner is charged with having given 
false evidence in making this statement or 
that, the finding must be express :— 

ls¢.—Because an alternative finding will 
not satisfy the requirements of Sectioun 461. 

2nd.—Because there is no other warrant 
for any kind of alternative finding. 

8rd.—Because a bare finding that he has 
given false evidence will not suffice, for the 
definition of false evidence in Section 191, 
Indian Penal Code, demands tlie making of 
some statement which is false, and by Sec- 
tion 441, Code of Criminal Procedure, illus- 
tration (C), the particular statement must be , 
set out, whereas the jury here has not found 
that either statement is false. 


4th.—If it be a question raised in Tal 


charge which of the two contradictory state- 
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Could the Court which tried him tack vı 
to an alternative as to fact, a second alterne- 
tive as to offence, and say that he had either 
given false evidence for which he might b3 
hanged under that Section, or given som: 
other false evidence by which he could bhè 
imptisoned only under Section 198; ani 
although, if this could be done, the Comet 
would be bound under Section 72, Indias 
Penal Code, to award the lighter punishment, 
would it be desirable, would justice bo eutis- 
fied, if so momentous an issue were lef, 
undetermined as to whether the prisoner hal 
or bad not given false evidence with intention, 
and had thereby caused an innocent person 
to be convicted and executed in consequenci 
of his false evidence. 

Nor does the question apply only to thv 
case of false evidence: at least one othe. 
instance occurs to me in which, if the argu- 
ments for the Crown be well founded, analogy 
would authorize an alternative finding. l 
menn the offence of bigamy. 

There is a case cited in 1 Hale, 693 (pas 


692, Edition of 1800), called the Lady Madi- 


sows cuse:—A. married B, and afterward 
during B’s life married C. B then dying, bu 
in the lifetime of C she married D. Thi- 
marriage of A with D was not bigamy 
because, B living, the marriage to C was void 

Now let us suppose that in this case thc 


meuts is false (if only one be charged as evidence left it in doubt whether B had beci 
false), then it would seem that the Jury, us , living at the time of A’s mariage with C 


having the duty of deciding which view of 
the fucts is true, must find that this or’ that 
statement is proved to be false, or that both 
ure found, or that neither is found, to be 
false. 


| could A have been charged alternatively with 
` having committed bigamy either with C o1 
| with D, for if B was then living the marriege 
with C would be bigamy ; but if he was dead, 
then the marringe with C would be good, sud 





And it seems to me highly inexpedient | the marriage with D bigamy, und could the 
that an ambiguous verdict of the kind con- , be convicted on such alternative chuge ? 
tended for should be permissible, for it is | I conclude therefore that the conviction in 
obvious that the degiee of criminality involved j this case is not sustuinuble, und I would order 
in such a chage may vary almost ; the appellant to be discharged. 
infinitely ; for as already observed, the more The contrary, no doubt, was held soven 
venial or the more wicked of the two state- , years ago by a Full Bench of this Court. The 
ments, or both,‘ might have been false, aud precedent has been followed, though, it has 
one of the many consequences would be that, always appeared to me, unwillingly by the 
fiom the uncertainty of the facts found, the | Division Benches, and there is this further 
Appellate Court would be quite unable often reason for adhering to it now that the ruli v; 
to exercise any control, or even express an hns been adopted by the High Court cf 
opinion, as to the measure of punishment Madras. 


. . i 
which was proper in the case. Other, 
embarrassments and other unsatisfactory . 
results might ensue. 


If, fer instunce,.one of the false statements , 


charged had been in support of a charge of 
murder, the accused, if he were convicted, 
might, in a certain case, be punished wèth 
deagh under Section 194. 


But this does not bind my conscience. 

The Courts are bound to solve, to the best 
of their ability, questions of law which atrse 
in the course of their business, and if these 
questions relate to civil rights or obligations, 
and the rule becomes settled, pereons begin 
to shape their conduct thereby, and numqous 
titles are folded thereupon, und the mischief 
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of unsettling titles far outweighs the benefit| of February 1873,.at Alipore, aud that he 
of securing scientific accuracy of decision. either knew or believed one of the statements 

If scores of men, howeyer, have been | to be false, or did not believe it to be true. 
improperly convicted and punished onerrone-| It is material to notice that the charge 
ous views of the law, that is notin my opinion | does not allege that the statement made on 
a good reason for proceeding to convict and | the 23rd of January 1873 was known or 
punish others on the same view. believed to be false, or not believed to be 

The Courts, are not empowered to inflict | true. Nor does it allege that the statement 
penalties for that which the Jaw has not con-| made on the 13th of Febiuary 1873° was 
stituted an offence, nor are Courts which are , known or believed to be false, or not believed 
subject to a Code of Procedure, in cases pro- | to be true. It merely alleges that one of the 
vided for by that Code authorized to act] two statements set out in it was known or 
otherwise than in aécordance with the pro- | believed to be false by the accused, or not 
cedure enjoined, believed by him to be true. 

The Legislature might, of course, if it} Upon this charge he was tried, and in 
thought fit, prescribe a punishment for con-| the summing up of the Judge, the jury were 
tradictory statements, material or otherwise, | told, and very properly: ‘Before you can 
made before a Court of Justice, as an impedi- | find him guilty you must be satisfied that 
ment in the way of justice, though whether | he made one or other of the statements 
in so doing an equally serious mischief might | contained in the charge, knowing that such 
not be done by, as it were, constraining men | statement was false, and deliberately intending 
through fear of certain punishment to cleave | to make a false statement.” The majority 
to false statements once made, may be worth | af the jury found that the accused was 
considering, guilty of the offence specified in the first and 

And if thé occurrence of this case should | second heads of charge,—the offence specified 
have the effect of bringing about au author- } being an offence punishable under Section 198 
itative declaration by the Legislature, one way | of the Penal Code. 
or the other, I shall not regret having After such a summing up, calling the 
brought the matter under the serious atten- | attention of the jury so plainly to the neces- 
tion of my colleagues. sity of their being satisfied that one or other 

Couch, C.J.—The charge in this case | of the statements was known to be false, and 
against the accused was firat that he did, on | that the accused deliberately intended to make 
or about the 28rd of January 1873, at Alipore, | a false statement, I think there can be no 
in the course of the trial of Toolsee Dass Dutt | doubt that the offence of giving false evidence 
and Mahomed Luteef on a charge of cheat-| within the meaning of Section 191 
ing, state in evidence before Moulvie Abdool | of the Penal Code was committed on one or 
Luteef, the Deputy Magistrate of Alipore, | other of the occasions specified in the charge, 
that “the greater part of the furnitures | Then it appears to me that the only question 
were sent by me to that house (viz, the| is, was it necessary, in order to make the 
house at Chitpore), and a small portion by | conviction legal, that the jury should find on 
Belilios and Zuhoorooddeen ;” and that he! which óf the two occasions the offence was 
did, on or about the 18th of February 1878, ! committed. Does the law in this country 
at Alipore, in the course of the trial of J. R. | render that essential to a conviction for giving 
Belilios, Toolsee Dass Dutt, and Mahomed | false evidence ? 

Luteef in the same case of cheating, state in |’ ‘The 489th Section of the Code of Criminal 
evidence before Moulvie Abdool Luteef, | Procedure now in force requires that the 
Deputy Magistrate of Alipore, that “ Belilios charge shall state the offence with which 
never sent furniture of his own, or any ' the necused person is charged, and the 440th 
furniture’ of his own or.of any one else, to , that the charge shall contain such particulars 
that house (viz., the house at Chitpore), nor os to the time and place of the alleged 
was any of the furnitures in that house | offence, and the person against whom it was 
belonging to Belilios,” one of which state- | committed os are reasonably sufficient to 
ments he either knew or believed to be false ! 
or did not believe to be true, and that he | matter with which he is charged. The 
had thereby committed an offence punishable,’ charge in this case does that. It states what 


under Section 193 of the Indian Penal Code, | the offence is, nambly, that the accused. 


The second charge is similarly framed, committed an offence punishable under Sec- 
ang states that the accused gave evidence on | tien 198 of the Penal Code, and it contains 
the 23rd of January 1873 and- the 13th | such particulars as to the time and placg as 





give notice to the accused person of the’ 
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give sufficient notice to the accused of what 
he is charged with. He is told that by 
making the two statements, one of which it 
is alleged he knew or believed to be false, or 
did not believe to be true, he committed an 
offence punishable under Section 193. 


Section 442 says that the charge may be in 
the form given in the 3rd Schedule to the 


of charge os was made against the 
necused in this cage, and it appears to me 
that unless a conviction upon a charge so 
framed is allowed by law to be valid, the 
putting this form of charge in the Schedule, 
was not only useless, but is also inconsistent 
with saying that the jury is required by the 
law to find and to state upon which of the 
two occasions mentioned in the charge the 
false evidence was given. If the jury is 
required to state that, then two charges in the 
form No. 10 in the Schedule would be proper. 
One would state that evidence was given on 
the 28rd of January 1873 which the accused 
either knew or believed to be false, and the 
other would state that evidence was given on 
the 13th of Febrnary 1878, which the accused 
either knew or believed to be false. If it is 
required by the law that the jury or the 
Court, where the trial is with assessors, 
should find’ distinctly on which of the occa- 
sions the false statement was made, the alter- 
native charge given in the Schedule is 
perfectly useless. 





Again, if it is necessary for the jury, in 
order that the conviction shall be valid, to 
say which of the two statements is the false’ 
one, it is requiring the jury to find what is 
not alleged in the charge. All that the 
cliarge alleges is, that one of the statements 
was known or believed to be false, or not 
believed to be true, and that thereby the 
offence was committed. Such a charge being 
authorized by the law, it appears to me that 
all which the Court has to find to sustain 
a conviction for giving false evidence is, that 
the allegations in it are proved. 


In considering what, the intention of the 
Legislature was'in making these provisions 
in the new Code of Criminal Procedure, and 
giving in the Schedule this form of charge, 
I think it is important to see what, at the 
time this Act was passed, was the acknow- 
ledged state of the law. It had been decided 
‘by a Full Bench of this Court that a convic- 
tion upon a charge of this description was 
legal. That view of the law had been actea | 


upon undoubtedly for some years in this 
Presidency. In Madras, as appears from the 
case reported in 4 Madras High Court 
Reports, p, 51, the same view of the law 
was adopted, and it cannot be doubted that 
this decision was acted upon in that Presi- 
dency. We have no reported case in the 
Bombay High Court, and E do not “desire to 
speak merely from memory ds to wliat was 
the practice in that Presidency. But in 
Madras and in Calcutta, and my belief isdn 
Bombay also, the law was considered at the 
time this Act wns passed to be that a con- 
vietion of n person who was found to have 
intentionally made contradictory statements 
on oath or solemn affirmation was legal. I 
cannot think that the Legislature intended, 
by the way in which the new Code has been 
drawn, by the omission of certain Sections 
which are in the ofd Code and the substitu- 
tion of others which probably were supposed’ 
to be an improvement in the wording or 
atrangement of it, to alter the law ns to the 
offence of giving false evidence. ‘Fhat this 
charge, although called an alternative charge, 
and being so far alternative that two statements 
are set out in it when one offence only is 
alleged, namely, that the accused thereby, 
that is, by making statements one of which 
he knew or believed to be false, committed’ ` 
the offence, should be considered as a charge 
of but one offence, and was to be dealt with 
by the jury as such, E think is shown by 
Section 452 which says that there shall be a 
separate charge for every offence. 


It was argued ‘that it would prejudice the 
accused in respect of his subsequently plead- 
ing an acquittal or a conviction, if a convic- 
tion were allowed upon a charge framed as 
this is, and that he might be tried ogair 
for making one or other of the statements 
which are the subject of the present churge. 
Section 460 provides for a person who has 
once been tried for an offence and convicted’ 
or acquitted of such offence, not being liable 
to be tried again on the same facts for the 
same offence, nor for any other offence for 
which a different charge from the one made 
against him might have been made under 
Section 455, or for which he might have 
been convicted under Section 456. 


If the question should ever come before 
me, what is the effect of a conviction or jan 
acquittal upon such a charge as this, I should 
hold that the accused could not be tried 
again for giving the evidence on either occa- 
sion which is set out ín the charge, for tlgn 
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he would be tried again on at least a part of 
the same facts as he had been tried upon before. 

I concur with my learned brethren in think- 
ing that the second part of Section 461 does 
not apply to this case. This is a charge of 
but one offence, and the conviction is a con- 
viction of that offence, aud need not specify 
more than the offeuce of which the person 
accused is convicted. Here the jury found 
upon the facts proved before them that the 
actused committed an offence punishable 
under Section 193. It appears to me that 
this finding is a good finding; nor do I 
see that Section 257 as to the daties of the 
jury interferes with it, or prevents the finding 
being as it is. 

Section 257 says that it is the duty of 
the jury to decide which view of the 
facts is true, and then toreturn the verdict 
which under such view ought, according to 
the direction of the Judge, to be returned. 
I understand this to mean that itis the duty 
of the jury to find whether the view of the 
facts that the accused made the two state- 
ments, that they were such that they could 
not both be true, and that he knew or 
believed one of them to be false, is true. Ido 
not understand it as meaning that the jury 
have to select from a part of the charge 
some of the facts and say whether they are 
true. What is meant, is the whole view of 
the facts alleged against the accused, the 
view taken by the prosecution which leads 
to the conclusion of his guilt, or the view 
which is set up on his behalf and which 
‘would make him innocent ; Ido not feel at 
all pressed by the provisions of Section 257. 


It appears to me that this was a charge 
authorized by the law, and that the allega- 
tions in it which are sufficient to aupport a 
conviction have been found by the jury to 
be proved. If it isa good charge, nothing 
more is necessary to be found by the jury 
than that the allegations contained in it are 
true. I cannot say that it is au illegal charge, 
finding it, as I do, deliberately allowed by the 
Legislature, and inserted in the Schedule 
which is referred to in Section 442. 


I think therefore that the conviction is a 
good one. 


I have to mention that two learned Judges 
not now present, Mr. Justice Glover and Mr. 
Justice Pontifex, sre also of opinion that 
the conviction is good. 


Kemp, J.—I concur. 
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The 15th April 1874. 


Present: . 
The Hon'ble F. B. Kemp, Judge. 


Procedure—Nuisance—Obstruction—Public Ser- 
vuni— Disobedience of Order—Act XLV of 
1860 s. 188—Act X of 1872 88. 521, 526, 
528, 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Rajshahye. 


The Queen 
versus 
Brojendro Lall and others. 


An order by a Magistrate under s. 521 Act X of 
1872 for the removal of a nuisance does not become 
absolute until an opportunity is given to the persons 
affected by it to show cause why the order should not be 
carried into effect. J 

No order can be made under s. 528 of the 
Code unless there is imminent danger or fear of injary of 
a serious kind to the public involved in the case; and 
where a Magistrate, who had made an order under 
s. 521, subsequently dsrected further enquiry to be 
made, it was held that he must be considered to have 
abandoned his proceedings under s. 528, and that he 
should have proceeded under s. 525, instead of 
aog the party charged under s, 188 of the Penal 

OQ, >» 


Reference.—On the 28rd Angust 1878, on 
the complaint of Baboo Shah that a road 
leading to Pershadpore hat had been closed 
by means of boughs of trees, &e., by Brijo 
Lall Goopto and Guru Churn Lahori, servants 
of Soorut Soonderee Debyn, the Magistrate 
of the district passed the following order :— 

“Ordered, under Section 521, that Naib 
Brijo Lall Goopto and Guru Charn Lahori 
do within two days of receipt of this order 
remove the obstruction complained of. Under 
Section 528, I direct that the obstruction be 
removed whether application is made for a 
jury or not.” 

‘This order was conveyed to Brijo Lall 
Goopto, and nothing particular appears to 
have been done in the case till the 4th 
September, when Brijo Lall and Guru 
Churn presented a petition to the Magistrate, 
in which they declared the petition originally 
presented to be false, and prayed that an 
investigation might be made by the police 
and proof of the fucts taken, 

Hereupon the Magistrate passed the 
following order :—‘ Made over to Mr. Ward 
for enquiry and disposal. If arond to the rival 
hat has been closed on which the publie or 
persons lawfully employed had a right to 
travel, it should be opened out again at 
nee,” 
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On the 11th September, the Joint Magis- 
trate, Mr. Ward, called on the police to report 
whether the Magistrates order for the 
removal of the obstruction complained of has 
now been carried out or not. 

On the 4th October, the police reported 
that the road or path which had previously 
existed had been cleared so as to make it 
passable for men in accordance with orders, 

_ but that afterwards kolay and til had been 
' sown in places which obstructed the passage 
of hackeries, 

On the 11th October, the police were 
ordered to take steps to have the road made 
passable for hackeries, and to send in the 
parties who had disobeyed the order. 

On the 18th of October, the Joint Magis- 
trate, on au application being made to stay 
the order, recorded that he saw no reason for 
modifying the Mngistrate’s orders of the 
23rd August and the 4th September. He 
therefore rejected the application, made his 
order of the llth October absolute, and 
proceeded against the parties under Section 
188. 

On the 13th of November, the Joint 
Magistrate, on an appeal being made to this 
Court, was directed to stny proceedings in 
the Section 188 case pending decision of 
the appeal. f 

He failed to comply with the order, and 
after convicting one of the accused on the 


14th of November finally punished the other | 


ou the 21st November. 

For this disregard of the orders of this 
Court the Joint Magistrate has been censured. 

It appears to me that the proceedings of 
the Joint Magistrate were irregular, and his 
conviction óf the two aceused under the 
circumstances illegal. 

The order of the Magistrate of 28rd 
August passed under Sections 521 and 528 
was a legal order, and if proceedings under 
Section 188 had béen taken against the 
puties, who either did not comply with it, 
or only complied with it partially, no objec- 
tion to the proceedings on the score of 
illegality could have been taken. 

But when the Magistrate on the 4th Sep- 
tember, when the puities petitioned that the 
mutter should be enquired into, not only 
took no notice of the petitioners having 
failed to comply either partially or wholly 
with his order of 28rd August, but made the 
petition over to the Joint Magistrate for 
enguiry*and disposal, it appears to me that 
he by his latter order in feality grauted, aud 
meant to giant, to the parties an opportunity 
of showing cause against the order. Tie 














enquiry which he meant to be condacted was 
not simply an enquiry from the police 
whether his order of 23rd August had been 
carried out, but an enquiry either by the 
police or otherwise into the facts alleged in 
the petition, and a disposal of the case after 
ploper enquiry into these facts had been 
made. 

In fact, the Magistrate practically abav- 
doned his position under Section 628, and 
from the date of his order of 4th Septemlfer 
the case should have proceeded under Sec- 
tion 525, ie. the parties who had appeared 
to show cause should have been allowed to 
show cause, and evidence ought under the 
imperative language of the Section to have 
been recorded. 

Iustead of this procedure being adopted, 
however, the Joint Magistrate simply en- 
quired from the police whether the order 
of 23rd August had been carried out, and on 
learning that it had been partially complied 
with, directed that it should be fully carried 
out, and then proceeded to convict the 
parties, who had not been allowed to show 
cause, under Section 188 ; convicting them 
although his proceedings had been stayed. 

Under such circumstances it appears to me 
that the préceedings of the Joint Magistrate. 
are bad in law, and cannot be sustained. I 
therefore direct that the records of this case, 
along with the proceedings under Section 
188, be submitted to the High Court with 
a recommendation that the proceedings, 
including those under Section 188, of the 
Joint Magistrate after the 4th September be 
quashed, and that be be directed to proceed 
to the enquiry and disposal of the case under 
Section 525. 


Judgment of the High Court. 


Kemp, J.—I am of opinion that the order 
of the Joint Magistrate in this case under 
Section 188 must be set aside, as recom- 
mended by the Sessions Judge. It appears 
‘that certain parties petitioned the Magistrate 
to the effect that Kinoo Mundle and others by 
orders of two naibs of Ranee Soorvt Soon- 
doree, a zemindar, had put up branches of 
trees and plantain trees on a public thorough- 
fare which obstructed that thoroughfare, 
ond that the object of doing this was to 
prevent parties coming to arival hat which 
had been Intely setup. The Magistrate under 
Section 521 was quite justified in issuing an 
order under that Section upon the evidence 
which he then took, but under that Section 
the order would not be absolute, oxcept as 
provided iu Section 528, until an oppor tunigy 
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hod. been given to the, persons affected by 
that order to show cause why that order 
ought not to be carried into effect. Now, 
under Section 528, the Magistrate may issue 
an order when he considers that immediate 
mensures are necessary to prevent imminent 
‘danger or injury of a serious kind to the 
public. Under such circumstances he may 
issue an injuuction on the person upon 
whom the notice under Section 521 has beon 
jgsued, whether a jury is to be or has beeu 
appointed or not. Now this is not a case in 
which it can be said that the immediate 
measures contemplated by Section 528 were 
in any way necessary ; there was no imminent 
danger or fear of injury of serious kind to 
the public involved in the case. It may be 
that if. the Magistrate had done nothing 
intermediately between the order passed on 
the 23rd of August and the order fining 
certain parties under Section 188, this Court 
avould not have been able to say that there 
had been any error in law in the proceedings 
of the Magistrate; but it appears that 


subsequent to the order of the 23rd of i 


August the parties agninst whom the notice 
was issued, namely, the naiba of Ranee 
Soorut Soonderee, applied by a petition 
. stating that the appHeation made‘in the first 
instance by the petitioners who had obtained 
an injunction was a false application, and they 
asked that there might be an inquiry ; in short, 
it was an application to permit them to show 
enuse under Section.521. Ifthe Magistrate 
-had rejected that petition, then porhaps his 
proceeding, sithough somewhat arbitrary and 
mot strictly in compliance with the provisions 
of Section 188 of the Penal Code, which 
requires tliat there must be a finding not 
only of disobedience to an order by a public 
servant competent to pass that order, but 
that such disobedience is likely to cange, or 
“tends to cause, obsti uction, annoyance or 
injury, might still have been upheld in spire 
‘of such omission; but I find that on the 
petition of the naibs of the Ranee, tho 
Magistrate himeelf, who passed the order of 
the 23rd of August, directed further éuquiry 
to be made by she Joint Magistrate, who was 
to enquire into:and dispose of the case, and 
the police wera algo called upon to enquire. 
In the face of ‘this enquiry E think that 
the Magistrate must be held, as the Judge is 
of opinion, to have abandoned his proceedings 
ayder Section 528, and therefore the proceed- 
ings ought to have been held under Section 
525; that is to sny, the naibs of the Rauee 
ought to have had nn opportunity of showing 
q@use why the Magistrate’s order should not 


` 


„under ss, 294 and 2 


be carried out, er to apply for. a jury within 
the time specified by law. I therefore quash 
the order of the Magistrate under Section 
188 ond direct that the fine, if paid, be 
refunded. The case will be sent back, and 
the Magistrate will proceed under Section 
525 aud dispose of the cage under that 
Section, after giving the petitioners an oppor- 
tunity of showing cause and of applying for 
a jury if they deem it proper to do so. 





The 17th April 1874. 


Present: 


The Hon'ble F. B. Kemp aud W. Ainslie, 
Judges. 


High Court—Jurisdiction— Procedure— Irrogu- 
larity—Act X of 1872 33. 70, 283, 294, 297. 


(Miscellaneous Case.) 
Sonatun Dass and others, Petitioners, 
versus 
Gooroo Churn Dewan, Opposite Purty. 


The Advocate-General and Baboos Kulce 
Mohun Dass, Doorga Mohun Dass; wud 
Lali Mohun Dass tor the Petitiouers. 


Baboo Hem Chunder Banerjeé for the 
Opposite Party. 


The High Court declined under Act X of 1872 s. 70 
to interfere with an order in a case under s. 580, m 
which the objection ag to jurisdiction was not seriously 
taken in the Court below, and in which the petitioner 
farled in his application to the High Conrt to show thut 
he had been in any way prejudiced. r 


Per Ainslie, J—The power given to the High Cout 
, Code of Criminal Procedure, 
of enquiring into the regularity of preceedings and 
setting aside pee which are irregular, is a limited 
one, and 18 to be applied only ın cases in which 1t appears 
that there had been a material error in such judicial 
proceedings; aud m considering what a material error 
1s, the Court is bound to be gaided by the other purts 
of the. Code, such as a», 70, 288, and 297. 

` Kemp, J.—On the 80th August last the 
record of this case was sent for, and a rule 
was issued calling upon the opposite party 
to show cuuse why the order of the Deputy 
Magistrate of Madareepore (which Sub-Divi- 
sion is in the Backergunge District), dated 
the 30th of April 1878, should not be set 
aside as passed without jurisdiction. The 
party who obtained the rule was the first 
party in an enquiry under Section 5380 of 
the Code of Criminal Procedure. In hig 
kyfeuta: on the record, which we have 
referred to, I do not find tbat he took ny 
serious objection to the Deputy Magistra 
of Backerguoge taking up the case. H 
eertainly saya that the dispute was ag 
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regularity of the proceedings, and Section 297 
gives this Court the power of setting aside 
proceedings which are irregular, That 
power is, however, a limited one, because it 
is to be applied only in cases in which it 
appears to the High Court that there has 
been a material error in a judicial proceeding 
in any Court subordinate to it. Now, I 
think: when we come to consider whut a 
material error is we are bound to be guided 
by the other parts of the Code. Herg a 
power of interference which is not expressly 
given by the Code is claimed for the Court, 
and probably the Court has that power ; but 
it seems to me that it is a power that has to 
be exercised under the sume conditions as 
the powers expressly created by the worde 
of other portions of the Code, and in the Sec- 
tions which apply to quashing proceedings for 
error, namely, Sections 70, 283, 297, it will 
be seen that prejudice to one of the parties 
is a material point to bè considered; and 
therefore, it seems to me, that we should bo 
wrong if we were to hold that under Section 
297, this Court, in the exercise of a power 
not expressly given to it by.the Code, ought 
to do that which it. would not do in the 
exercise of the powers which are expressly 
given. 

Taking this view of the case, it seems ‘to 
me that we ought not to interfere on the 
petition before us, which does not allege any 
prejudice to the petitioner. 


regards a towjee mahal of the Collectorate 
of Dacca, but it often huppens that a mahal 
may. be on the, towjee of one Collectorate, 
and yet may be within the criminal juris- 
diction of another district. But be that as 
it may,-he, took no distinct objection to the 
‘Magistrate of Madareepore trying the case. 
Then the Deputy Magistrate went to the 
spot and enquired into the case. He was of 
opinion that the property was within the 
limits. of his jurisdiction and decided the 
case against the first party. Then the first 
party comes up to this Court and complains 
that the whole thing must be set aside 
because .the Deputy Magistrate had no 
jurisdiction.. In his petition to this Court, 
he does. not at oll allege that he has been in 
' any. way prejudiced by the proceedings of 
‘the. Deputy. Magistrate. Section 70 of the 
Code of Criminal. Procedure says that “no 
“ sentence or order of. any- Criminal Court 
“ shall be liable to be set aside merely on 
“the ground that the investigation, inquiry, 
“or trial was held in a wrong district or 
& Sessions Division, unless it is proved or 
“appears that the accused . person was 
“actually prejudiced in his defence ‘by such 
“error, in which case a new trial maybe 
“ ordered.” fe 
_ I think that the petitioner in this case has 
not shown,.uor. has he even stated that he 
‘has been prejudiced by the case having been 
enquired into by the Deputy Magistrate. of 
Madareepore. We have been referred to 
Section.69 which enncts that whenever any 
doubt arises as to the district in which any 
offence should be enquired into or tried, the 
High Court within whose jurisdiction the i 
offender is apprehended may decide in which The Hon'ble F. B. Kemp and E. G. 
district . the offence shall be enquired .into , Birch, Judges. 
„or tried. | , Procedure—Complaint— Ducoity— Unlawfal As- 
This isnot a case in which thts. Section sembly— Act XLV of 1860 ss. 143, 396—-1ct 
can apply. Tam of opinion with reference | .”X of 1872 s8. 148 § 222, and chaps. XVI & 
to the, fact that this objection was never | ÆW. 
taken seriously below, and also considering 
that the petitioner has failed in his application | 296 of the Code of Criminal Procedure 
to this Court to show that he hns, been ‘ia . 
auy way prejudiced, that the rule must be by the Sessions Judge of Rungpore. 
discharged. i Dwarkanath Mazoomdar (Defendant) 
Ainslie, J—The Code of Criminal Proce- Petitioner, 
does not, except in Section 69, provide 
he, intorference of the High Court to wees 
mine: questious of local jurisdiction. 7 i ; 
ion 69 and the following Section, no Nola Dat (Oparin): Uppa Pati: 
t, as pointed out by the learned Advocate- Mr. R. T. Allan and Baboo Tarince ‘ 
ral, expressly mpply only ‘to offencess| Kanth Bhuttacharjee for the Petitioner. ~ 
it is urged that-Section 294 ennbles the 2 


rt to enquire into. nny matters which may Saa pou rie PRETO a E ine So 
t be offences, and satisfy itself of thej conducted under Chap. XVIIL of the Co 























The 20th April 1874. 


Present: 


Reference to the High Court under Section 
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‘Procedure, but daring the progress of the case the 
charge under s, 895 wás lost sight of, and the 
accused ware put on their defence on a charge of beng 
members of an unlawful assembly under ». Tis, Penal 
Code, and the proceedings were continued under Chap. 
XVIi of the Procedure ein a summary way: 

Hep that had the complaint been one under s. 148, 
Penal Code, the Magistrate could onder s. 222, Code 
of Criminal Procedare, have tried it in a summary 
manner ander Chap. XYII; but as the complaint was of 
a charge of dacoity under s. 895, the Magistrate had 
no jurisdiction to try the cage in a summary manner, but 
should have enquired into it in a regular manner 
under Chap. X , Code of Criminal Procedure, 


‘Reference. —THE cnse was decided by the 
Magistrate of Rungpore in a summary way 
under Chapter XVIII of the Criminal Pro- 
eedure Code, and there are necessarily no 
records of evidence. As far as I can muke 
out from the papers sont to me, however, 
the circumstances of the case appear to be 
as follaw :—One Nalu luid a complaint to 
the District Superintendent of Police on 
5th November 1872, charging 3 to 400 
men with having committed dacoity—an 
offence under Section 895, Indiau Penal 
Code, whereupon a police investigation was 
ordered ; and when the Inspector set the 
enquiry on foot, the complainant, amongst 
other names, mentioned to him that of the 
‘petitioner Dwarkanath as having been con- 
~ cerned in the commission of the offence, but 

ihe Inspector seems to have been satiafied 

that there was no foundation for the complaint, 
in consequence whereof, by hia report of the 
8th December 1872, Le reported the case as 
false. The report, however, does not appear 
to have given satisfaction to the Magistrate, 
who directed, by an oider under date the 
18th idem, to send up the accused in 

Form A—a form which is applicable only 

to cases which are fouud true and real. 

This order seems to have been complied 

_ with, By a further order of the Magistrate, 
the police was also directed to send up the 
complainant to beexamined. This, however, 
was not done till the 7th April 1873, when 
the examination of the complainant was 
taken and reduced to writing. Subsequently, 
a warrant was issued for the wrest of the 
accused, and on his not being found, a procla- 
mation was issued and his property attached 
under Sections 171 and 172 of the Procedure 
Code. The accused then surrendered himself 
on the 17th December 1878, nud was ordered 
to hajut, where he was kept above three weeks, 
As the complainant was not ia attendances, 
.. the hearing was adjourned, ahd the police 
ordered to send in the complainant and his 
esses. On the police failing to carry 
is order, they were again, on the 31st 
873, directed to send the com- 
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plainnnt and his witnesses in charge of’ 
constable, and the hearing of the case wa 
fixed for the 8th January 1874. They were, 
however, brought up before the Magistra 
on the following day, when they wer 
examined, but their depositions were no 
recorded, The accused was then put on his 
defence on a charge unde: Section 143, Indian 
Penal Code, and the cherge under Section 
895 seems totally to disappear from this stage 
of the case. The accused was summarily 
tried on the 9th February 1874, convicted 
of tbe offence under Section 148, and 
sentenced to two months’ rigorous imprison- 
ment. Now it will be seen from the above 
that the trial taken as a whole was a mixture 
of a regular and a summary trial. From 
the beginning down to the moment when the 
wituesses were brought before the Magisirnte, 
he appears to have dealt with the case as 
one for a regular trial. The examination of 
the complainant was taken down in writing, 
a wariant was issued in the first instance 
for the arrest of the accused, and on his not 
being found a proclamation was issued and 
his property attached ; and when he at last 
made his uppearauce, he was committed to 
hajut. All these acts were clealy done in 
the course of a regular trial: but the 
moment the witnesses were brought up 
before the Magistrate, the trial changed shape, 
and the charge ander Section 395 was 
completely forgotten or omitted without any 
reason being assigned. ‘The evidence for 
the prosecution was taken in a summary way 
without auy record being mude thereof, 
The Magisirate’s proceeding was also in my 
optnion irregular and illegal on other grounds, 
which are noted below. In the first place, if 
the Magistrate was of opinion that the case 
pending before Lim was a summons case 
(Section 148), the procedure adopted up to 
the time-when the witnesses appeared to be 
examined, viz., the issue of proclamation and 
attachment of property under Sections 171 
and 172, was clearly unwarranted ; for it 
cannot be supposed that the Legislature, in 
providing two different procedures for, the 
two classes of causes called summons cases 
nnd warrant cases, intended that the proce- 
dure prescribed for one should also be appa 
to the other. In summons cases the pi 
dure is always to be that prescribed the 
by the law. When the complainant ther 
did not appear, the complaint should at 
have been dismissed under Section 205 > 
instead of doing so, the Magistrate exerci 
his discretion under the latter part of t 
, Section in adjourning the case, without a 
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